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State  t.  Goodwin. 

(33  Kan.,  538.) 

Abduction:  Indictment — Joinder  of  counts  —  Change  of  venue. 

1.  Change  of  venue. —  Where  the  venue  of  an  indictment  or  information 
is  ordered  to  be  corrected  by  the  court,  under  section  231  of  Criminal 
Code,  the  clerk  of  the  district  court  in  which  the  case  is  pending  should 
make  a  full  transcript  of  the  record  and  proceedings  as  well  as  the 
order  of  removal,  and  transmit  the  same,  duly  certified  under  the  seal 
of  the  court,  to  the  clerk  of  the  court  to  which  the  removal  is  dii-ected 
to  be  made. 

3.  Indictment  —  Two  or  moee  felonies.— While  two  or  more  felonies 
can  be  joined  in  one  indictment  or  information,  they  must,  as  a  rule, 
be  in  separate  counts.  The  rule  is  less  imperative  as  applied  to  prose- 
cutions for  misdemeanors. 

3.  Taking  female  for  prostitution  and  concubinage  —  Duplicity.— 
Where  an  information  charges  that  defendant  took  away  a  female 
under  eighteen  years  of  age  from  her  father,  without  his  consent,  for 
purposes  of  prostitution  and  concubinage,  there  is  a  joinder  of  two  dis- 
tinct offenses  in  one  count,  and,  hence,  the  information  is  bad  for 
duplicity. 

Appeal  from  Mitchell  District  Court. 

On  November  25,  1883,  Eichard  Lawson  filed  his  complaint 
under  oath  with  A.  B.  Chaffee,  a  justice  of  the  peace  of  Cloud 
county,  charging  that  one  Napoleon  Goodwin,  on  November  24, 
1883,  in  the  county  of  Mitchell  and  state  of  Kansas,  did  then 
and  there  unlawfully  and  feloniously  taiie  away  from  him  his 
daughter,  one  Nannie  Lawson,  a  female  under  the  age  of 
eighteen  years,  for  the  purpose  of  prostitution  and  concubinage, 
and  brought  her  into  the  county  of  Cloud  in  said  state.  A 
Vol.  V  — 1 
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warrant  was  issued  on  said  November  25th  by  said  justice  of 
the  peace,  and  said  Goodwin  was  at  once  arrested.  A  hearing 
was  had  upon  the  complaint  before  the  justice  of  the  peace,  on 
November  26,  1883 ;  and  thereupon  the  said  Goodwin  was  re- 
quired by  the  justice  to  enter  into  a  recognizance  in  the  sum 
of  $2,000  for  his  appearance  at  the  next  term  of  the  district 
court  of  Cloud  county,  to  answer  the  complaint  filed  against 
him.  In  default  of  bail  defendant  was  committed  to  jail.  On 
April  24,  1884,  the  following  information,  omitting  court,  title 
and  verification,  Avas  filed  against  said  Goodwin,  under  the 
provisions  of  section  35  of  the  act  relating  to  crimes  and  pun- 
ishments : 

"  I,  J.  W.  Sheafer,  the  undersigned,  county  attorney  of  said 
county,  in  the  name,  by  the  authority,  and  on  behalf  of  the 
state  of  Kansas,  come  now  here,  and  give  the  court  to  under- 
stand and  be  informed  that  on  the  24th  day  of  November,  A. 
D.  1883,  in  the  county  of  Mitchell  and  state  of  Kansas,  one 
Napoleon  Goodwin  did,  then  and  there  being,  and  then  and  there 
unlawfully  and  feloniously,  take  away  one  Nannie  Lawson,  a 
female  child  under  the  age  of  eighteen  years,  to  wit,  of  the 
age  of  fifteen  years,  from  her  father,  one  Eichard  Lawson, — 
he,  the  said  Richard  Lawson,  then  and  there  having  the  legal 
charge  of  the  person  of  the  said  Nannie  Lawson, —  and  with- 
out the  consent  of  said  Eichard  Lawson,  and  with  the  intent 
and  for  the  purpose  of  prostitution  and  concubinage;  and  the 
said  Napoleon  Goodwin  did,  on  the  said  24th  day  of  November, 
1883,  bi'ing  the  said  Nannie  Lawson  into  the  said  county  of 
Cloud  and  state  of  Kansas,- — she,  the  said  Nannie  Lawson, 
being  then  and  there  a  female  under  the  age  of  eighteen  years, — 
and  away  from  tjie  said  Eichard  Lawson,—  he,  the  said  Eichard 
Lawson,  being  the  father,  and  having  then  and  there  the  legal 
charge  of  the  person  of  her,  the  said  Nannie  Lawson,—  and 
without  the  consent  of  the  said  Eichard  Lawson,  unlawfully 
and  feloniously,  with  the  intent  and  for  the  purpose  of  prosti- 
tution and  concubinage,  contrary  to  the  form  of  the  statute  in 
such  case  made  and  provided,  and  against  the  peace  and  dig- 
nity of  the  state  of  Kansas. 

"  J.  "W.  Sheafee,  County  Attorney." 

On  April  30,  1884,  a  change  of  venue  was  granted,  upon  the 
motion  of  the  county  attorney  of  Cloud  county,  and  the  papers 
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and  proceedings  were  ordered  to  be  certified  to  Mitchell  county. 
On  June  23,  1884,  the  case  came  on  for  hearing  before  the  dis- 
trict court  of  Mitchell  county.  Thereupon  the  defendant 
moved  the  court  to  dismiss  the  action  pending  against  him,  on 
the  ground  that  the  district  court  of  Mitchell  county  had  not 
jurisdiction.  The  court  overruled  the  motion,  the  defendant 
excepting.  The  defendant  then  moved  the  court  to  quash  the 
information,  for  the  following  reasons : 

"  (1)  ISTo  information  has  been  presented  by  the  county  at- 
torney as  required  by  law.  (2)  The  information  on  file  has  not 
been  verified  as  required  by  law.  (3)  The  offense  charged  is 
not  stated  with  such  a  degree  of  certainty  that  the  court  may 
pronounce  judgment  upon  conviction  according  to  the  right  of 
the  case.  (4)  By  reason  of  defects  in  the  information,  substan- 
tial rights  of  the  defendant  would  be  prejudiced." 

The  court  overruled  the  motion,  to  which  ruling  the  defend- 
ant excepted.  The  defendant  then  moved  the  court  that  the 
prosecution  be  required  to  elect  under  which  charge  in  the  in- 
formation the  state  would  proceed,  whether  for  taking  away 
for  the  purpose  of  prostitution,  or  taking  away  for  the  purpose 
of  concubinage.  The  court  overruled  the  same,  to  which  rul- 
ing the  defendant  excepted.  The  defendant  was  thereupon 
arraigned,  and  the  information  read  to  him,  and  he  was  asked 
to  plead  thereto ;  but,  standing  mute,  the  court  directed  the 
clerk  to  enter  a  plea  to  the  information  of  "  not  guilty,"  to  which 
ruling  the  defendant  then  and  there  excepted.  Thereupon  a 
jury  was  called,  and  the  trial  proceeded  with.  After  the  in- 
troduction of  all  the  evidence,  the  arguments  of  counsel  and 
charge  of  the  court,  the  jury  returned  a  verdict  finding  the  de- 
fendant guilty  as  charged.  The  defendant  filed  a  motion  for 
a  new  trial,  which  was  overruled,  and  then  filed  a  motion  in 
arrest  of  judgment,  which  was  also  overruled.  The  defendant 
was  sentenced  to  be  confined  at  hard  labor  in  the  state  peni- 
tentiary for  the  term  of  one  year  from  and  including  June  23, 
1884,  and  also  to  pay  all  costs  of  the  action.  The  defendant 
appeals. 

S.  B.  Bradford,  attorney-general;  Edwin  A.  Austin,  of 
counsel,  for  the  state. 
L.  J.  Crans,  for  appellant. 
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HoETON,  C.  J.  1.  After  the  district  court  of  Cloud  county 
ordered  the  venue  of  the  information  to  be  corrected,  and 
directed  that  all  the  papers  and  proceedings  be  certified  to  the 
district  court  of  Mitchell  county,  the  clerk  of  the  district  court 
of  Cloud  county  should  have  made  out  a  full  transcript  of  the 
record  and  proceedings  in  the  cause,  including  the  order  of 
removal  and  the  recognizance  of  appellant  and  of  all  witnesses, 
and  should  have  transmitted  the  same,  duly  certified  under  the 
seal  of  his  coui-t,  to  the  district  clerk  of  Mitchell  county. 
There  is  no  certified  transcript  in  the  record,  and  it  does  not 
appear  that  such  transcript  was  either  lost  or  destroyed.  After 
the  transcript  of  the  record  and  proceedings  of  the  case  in  the 
district  court  of  Cloud  county  had  been  filed  with  the  clerk  of 
the  district  court  of  Mitchell  county,  then  the  latter  court 
could  have  proceeded  with  the  case  in  the  same  manner  as  if  it 
had  been  commenced  there.  Although  the  district  court 
transferred  the  case  under  the  provisions  of  section  231  of  the 
Criminal  Code,  yet  the  transcript  and  proceedings  thereafter 
should  have  conformed  as  nearly  as  possible  with  the  provis- 
ions of  sections  188,  189  and  190  of  the  Criminal  Code. 

2.  The  information  was  drawn,  we  suppose,  under  section  35 
of  the  act  relating  to  crimes  and  punishments,  which  reads : 

"Every  person  who  shall  take  away  any  female  under  the 
age  of  eighteen  years  from  her  father,  mother,  guardian,  or 
other  person  having  legal  charge  of  her  person,  without  their 
consent,  either  for  the  purpose  of  prostitution  or  concubinage, 
shall,  upon  conviction  thereof,  be  punished  by  confinement  and 
hard  labor  for  the  term  of  not  exceeding  five  years." 

The  information  charges  that  the  female,  Nannie  Lawson, 
was  taken  away  for  prostitution  and  concubinage.  In  the  in- 
formation there  is  a  joinder  of  two  distinct  felonies  in  one 
count.  If  the  appellant  took  away  the  female  for  the  purpose 
of  prostitution,  under  the  circumstances  alleged  in  the  infor- 
mation he  would  be  guilty  of  one  offense ;  but  if  he  took  her- 
away  for  the  purpose  of  concubinage,  but  not  for  prostitution, 
he  would  be  guilty  of  another  offense.  If  the  appellant  took 
the  female  away  for  the  purpose  of  prostitution,  he  did  so  for 
the  purpose  of  devoting  her  to  infamous  purposes;  that  is,  of 
offering  her  body  to  indiscriminate  intercourse  with  men.  If 
he  took  her  away  for  concubinage  only,  then  his  purpose  was 
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to  cohabit  with  her  in  sexual  commerce  without  the  authority 
of  law  or  a  legal  marriage.  Now,  two  or  more  offenses  may, 
under  proper  circumstances,  be  joined  in  one  information,  but 
it  must  be  in  separate  counts.  Each  count,  as  a  general  thing, 
should  embrace  one  complete  statement  of  a  cause  of  action, 
and  one  count  should  not  include  distinct  offenses,  at  least, 
distinct  felonies.  There  are  many  prominent  exceptions  to  this 
rule,  but  as  this  case  is  not  within  the  exceptions,  they  need 
not  be  noted.  Whart.  Crim;  PI.  &  Pr.,  §§  244-254;  1  Bish. 
Grim.  Proc,  §§  433-440. 

Again,  if  the  appellant  took  away  the  female  for  the  pur- 
pose of  prostitution,  the  jurisdiction  of  the  case  was  in  Mitchell 
county,  where  the  offense  was  committed,  and  also  in  Cloud 
county,  where  the  female  was  brought.  Grim.  Gode,  sec- 
tion 25.  But  if  the  female  was  taken  away  for  the  purpose  of 
concubinage  only,  then  the  jurisdiction  of  the  case  was  in 
Mitchell  county,  where  the  offense  was  committed,  and  not  in 
Gloud  county.  The  information  was  attacked  by  a  motion  to 
quash,  and  also  by  a  motion  to  compel  an  election.  Both  were 
overruled.  This  was  error,  and  also  error  prejudicial  to  the 
rights  of  the  appellant.  The  evidence  offered  upon  the  trial 
tended  to  prove  that  the  appellant  took  away  the  female  for 
the  purpose  of  concubinage  only,  yet  the  jury  found  a  ver- 
dict that  the  appellant  was  guilty  as  charged  in  the  informa- 
tion; therefore,  we  cannot  tell  from  the  verdict  whether  the 
jury  found  the  appellant  guilty  of  taking  away  the  female  for 
the  purpose  of  prostitution,  or  for  the  purpose  of  concubinage, 
or  for  both.  Whart.  Grim.  PI.  &  Pr.,  §  255 ;  1  Bish.  Grim. 
Proc,  §  444.  The  rule  herein  announced  does  not  apply  in 
cases  merely  of  misdemeanors.  State  v.  Schweitzer,  27  Kan., 
499 ;  1  Ghit.  Grim.  Law,  p.  54.  In  offenses  inferior  to  felony,  the 
practice  of  quashing  the  indictment,  or  calling  upon  the  prose- 
cutor to  elect  upon  which  charge  he  shall  proceed,  does  not 
prevail. 

The  judgment  of  the  district  court  will  be  reversed  and  the 
cause  remanded. 

Yalentine,  J.,  concurring;  Johnston,  J.,  not  sitting  in  the 
case. 
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People  v.  Keefee. 

(65  Cal.,  232.) 

Accessory  before  the  pact  —  Accessory  after  the  fact  :  Instructions. 

1.  Aiding  to  conceal  dead  body.—  Where  the  testimony  tends  to  show 

that  a  defendant  charged  with  murder  was  not  personally  present  at 
the  kilUng,  aitd  that  the  killing  was  not  done  in  pursuance  of  any 
agreement  or  undertaking  to  which  he  was  a  party,  but  simply  that 
defendant  aided  in  conceahng  the  dead  body,  it  would  be  error  to  re- 
fuse to  instruct  the  jury  that  if  they  so  believe  they  should  acquit. 

2.  "When  a  person  on  retrial  may  be  convicted  op  murder  of  first 

DEGREE.— A  defendant  indicted  for  murder  and  found  guilty  of  mur- 
der in  the  second  degree,  who,  on  his  own  motion,  secures  a  new  trial, 
may,  on  a  retrial,  be  convicted  of  murder  in  the  first  degree. 

Appeal  from  a  judgment  of  the  Superior  Court  of  Butte. 
The  defendant  was  convicted  of  murder  in  the  second  de- 
gree.    The  facts  are  stated  in  the  opinion  of  the  court. 

F.  0.  Lush  and  Reardan  &  Freer,  for  appellant. 
Attorney-General  Marshall,  for  respondent. 

McKiNSTEY,  J.  Counsel  for  defendant  asked  the  court  to 
charge  the  jury: 

"  If  you  believe  from  the  evidence  that  the  defendant,  James 
Keefer,  was  not  present  when  the  Chinaman,  Lee  Ytien,  was 
killed  by  Chapriian,  and  did  not  aid  and  abet  in  the  killing, 
and  that  defendant,  at  the  time  or  prior  to  the  killing,  had  not 
conspired  with  Chapman  to  commit  the  act,  and  that  he  had 
not  advised  and  encouraged  Chapman  therein,  and  that  the 
killing  was  not  done  in  pursuance  of  any  conspiracy  between 
this  defendant  and  Chapman  to  rob  said  China.man,  and  that 
this  defendant  only  assisted  in  throwing  the  dead  body  of  the 
Chinaman  into  the  creek,  then  you  are  instructed  that,  under 
the  indictment,  you  must  find  the  defendant  not  guilty." 

It  is  to  be  regretted  that  the  foregoing  instruction  was  not 
given  to  the  jury.  Of  course,  if  defendant  had  done  no  act 
which  made  him  responsible  for  the  murder,  the  mere  fact  that 
he  aided  in  concealing  the  dead  body  would  render  him  liable 
only  as  accessory  after  the  fact, —  an  offense  of  which  he  could 
not  be  found  guilty  under  an  indictment  for  murder.  How- 
ever incredible  the  testimony  of  defendant,  he  was  undoubt- 
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edly  entitled  to  an  instruction  based  upon  the  hypothesis  that 
his  testimony  was  entirely  true. 

Assuming  the  testimony  of  defendant  to  he  true,  there  was 
evidence  tending  to  show  that  no  robbery  was  committed  or 
attempted.  In  robbery,  as  in  larceny,  it  must  appear  that  the 
goods  were  taken  animo  furandi;  and  there  was  evidence 
tending  to  prove  that  his  property  was  not  taken  from  de- 
ceased lucri  causa,  or  with  intent  to  deprive  him  of  it  perma- 
nently. So,  also,  there  was  evidence  tending  to  prove  that 
defendant  was  not  personally  present  at  the  killing,  and  that 
the  killing  was  not  done  in  pursuance  of  any  agreement  or 
understanding  to  which  defendant  was  a  party,  but  that  it  was 
done  by  Chapman  without  the  knowledge,  assent  or  connivance 
of  the  defendant. 

The  testimony  of  defendant  was  to  the  effect  that  he  did  not 
advise  or  encourage  Chapman  to  follow  and  tie  the  deceased. 
But  even  if  we  could  be  supposed  to  be  justified  in  deciding 
the  fact,  in  holding  that  his  conduct  conclusively  proved,  not- 
withstanding his  testimony  to  the  contrary,  that  he  did  en- 
courage Chapman  in  his  purpose  to  follow  and  tie  the  deceased, 
such  encouragement  would  not,  of  itself,  make  him  accessory 
to  the  killing.  An  accessory  before  the  fact  to  a  robbery  (or 
any  other  of  the  felonies  mentioned  in  section  198  of  the 
Penal  Code),  although  not  present  when  the  felony  is  perpe- 
trated or  attempted,  is  guilty  of  a  murder  committed  in  the 
perpetration  or  attempt  to  perpetrate  the  felony.  People  v. 
Majors,  65  Cal.,  100.  This  is  by  reason  of  the  statute,  and  be- 
cause the  law  superadds  the  intent  to  kill  to  the  original  feloni- 
ous intent.  People  v.  Pay  ell,  48  Cal.,  94.  One  who  has  only 
advised  or  encouraged  a  misdemeanor,  however,  is  not  neces- 
sarily responsible  for  a  murder  committed  by  his  co-conspir- 
ator, not  in  furtherance  but  independent  of  the  common  design. 
1  Whart.  Crim.  Law,  §  229,  and  note. 

In  the  case  at  bar,  if  defendant  simply  encouraged  the  tying 
of  the  deceased, —  a  misdemeanor  which  did  not  and  probably 
could  not  cause  death  or  any  serious  injury, —  as  the  killing  by 
Chapman  was  neither  necessarily  nor  probably  involved  in  the 
battery  or  false  imprisonment,  nor  incidental  to  it,  but  was  an 
independent  and  malicious  act  with  which  defendant  had  no 
connection;  the  jury  were  not  authorized  to  find  defendant 
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guilty  of  the  murder  or  of  manslaughter.  If  the  deceased 
had  been  strangled  by  the  cords  with  which  he  had  been  care- 
lessly or  recklessly  bound  by  Chapman,  or  had  died  in  conse- 
quence of  exposure  to  the  elements  while  tied,  defendant  might 
have  been  held  liable.  But,  if  the  testimonj"-  of  defendant  was 
true, —  and,  as  we  have  said,  he  was  entitled  to  an  instruction 
based  upon  the  assumption  that  the  facts  were  as  he  stated 
them  to  be, —  the  killing  of  deceased  was  an  independent  act 
of  Chapman,  neither  aided,  advised  nor  encouraged  by  him, 
and  not  involved  in  nor  incidental  to  any  act  by  him  aided, 
advised  or  encouraged.  The  court  erred  in  refusing  the  in- 
struction. 

Notwithstanding  defendant's  objection,  the  court  permitted 
the  district  attorney  to  ask  a  witness,  the  surgeon  who  had  ex- 
amined the  wounds  of  deceased :  "  In  regard  to  that  cut  on 
the  neck,  if  the  Chinaman  was  struggling  could  such  a  cut 
have  been  made  ? "  Conceding  that,  as  claimed,  it  was  error 
to  allow  the  question,  the  error  could  not  have  injured  defend- 
ant. As  stated  by  counsel  for  appellant,  the  contention  of  the 
prosecution  was  that  Chapman  inflicted  the  fatal  wound  while 
the  deceased  was  perfectly  still,  and  of  the  defense  that  it  was 
while  Chapman  and  the  deceased  were  struggling.  The  an- 
swer of  the  witness  to  the  question  was :  "  It  is  a  wound  that 
might  have  been  made  in  a  souffle." 

The  transcript  contains  no  copy  of  the  minutes  of  defend- 
ant's pleas.  Penal  Code,  120T.  It  contains,  however,  a  stip- 
ulation signed  by  counsel  which  refers  to  a  plea  of  former 
acquittal.  The  stipulation  also  recites  that  defendant  had  been 
tried  upon  the  same  indictment  in  April,  1883,  and  convicted 
of  murder  of  the  second  degree ;  that  on  his  motion  the  ver- 
dict, guilty  of  murder  in  the  second  degree,  was  vacated  and 
a  new  trial  granted,  because  of  error  at  the  trial  in  admittino- 
certain  evidence.  At  the  second  trial,  counsel  for  defendant 
requested  the  court  below  to  charge  the  jury:  "Defendant 
having  been  previously  tried  on  this  indictment,  and  found 
guilty  of  murder  of  the  second  degree,  he  cannot  now  be  con- 
victed of  murder  in  the  first  degree." 

It  is  urged  by  appellant  that  the  refusal  of  the  court  to  give 
the  foregoing  instruction  was  error  which  would  require  the 
reversal  of  the  judgment  and  order  appealed  from. 
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At  the  second  trial  defendant  was  found  guilty  of  murder 
of  the  second  degree.  It  is  obvious,  therefore,  that  the  mere 
refusal  of  an  instruction  that  he  could  not  be  convicted  of 
murder  of  the  first  degree  did  not  prejudice  him.  Inasmuch, 
however,  as  there  must  be  a  retrial  of  this  action,  it  is  proper 
to  add  that  the  conviction  of  murder  of  the  second  degree 
would  not  have  been  a  bar  to  a  conviction  of  murder  of  the 
first  degree.  The  indictment  charges  the  crime  of  murder, 
and  the  defendant  was  not  acquitted  of  murder  by  the  first 
verdict.  In  dividing  the  crime  of  murder  into  two  degrees  the 
legislature  recognized  the  fact  that  some  murders,  compre- 
hended within  the  same  general  definition,  are  of  a  less  cruel 
and-  aggravated  character  than  others,  and  deserving  of  less 
punishment.  It  did  not  attempt  to  define  the  crime  of  murder 
anew,  but  only  to  draw  certain  lines  of  distinction  by  refer- 
ence to  which  the  jury  might  determine,  in  a  particular  case, 
whether  the  crime  deserved  the  extreme  penalty  of  the  law  or 
a  less  severe  punishment.  People  v.  Ilaun,  4:4:  Cal.,  98 ;  People 
V.  Doyell,  48  Cal.,  94.  After  the  act  of  1856,  which  divided 
the  crime  into  murder  of  the  first  and  second  degrees,  murder 
remained,  and  it  still  remains,  the  unlawful  killing  of  a  human 
being  with  malice  aforethought.  Penal  Code,  §§  187,  188. 
The  malice  may  be  express  or  implied ;  the  express  intent  to 
kiU  or  to  commit  one  of  the  named  felonies  may  be  affirma- 
tively established,  or,  the  ifilling  being  proved,  the  malice  may 
be  implied,  but  in  either  case  the  crime  is  murder.  The  fact 
that  a  severer  penalty  is  to  be  imposed  in  one  case  than  the 
other  does  not  change  the  effect  of  a  previous  conviction,  and 
the  defendant  who,  on  his  own  motion,  secures  a  new  trial, 
subjects  himself  to  a  retrial  on  the  charge  of  murder,  whether 
the  first  verdict  was  guilty  of  murder  of  the  first  or  of  the 
second  degree.  At  the  second  trial  he  ■  may,  if  the  evidence 
justify  such  verdict,  be  found  guilty  of  murder  of  the  first 
degree. 

Judgment  and  brder  reversed  and  cause  remanded  for  a 
new  trial. 

Koss,  J.,  concurring.  As  there  was  testimony  tending  to 
show  that  defendant  was  not  personally  present  at  the  killing, 
and  that  the  killing  was  not  done  in  pursuance  of  any  agree- 
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ment  or  undertaking  to  which  defendant  was  a  party,  I  agree 
that  the  court  below  erred  in  refusing  to  give  the  instruction 
first  set  out  in  the  opinion  of  Mr.  Justice  MoKinstey,  and  there- 
fore concur  in  the  judgment.  I  also  agree  with  what  is  said 
in  the  opinion  upon  the  last  point  discussed. 

McKee,  J.,  concurred  in  the  opinion  of  Mr.  Justice  Eoss. 


People  v.  Lyon. 
(99  N.  Y.,  310.) 
Accessory  :  Felony  —  Misdemeanor. 

1.  CONVEBTINQ    MONEY   EECEIVED    FROM   A    CITY   TREASURER. —  Under   the 

Laws  of  1875,  ch.  19,  and  3  Rev.  St.,  703,  §  30,  one  who  fraudulently 
and  feloniously  receives  money  from  a  city  treasurer,  and  converts 
the  same  to  his  own  use,  commits  a  felony,  and  not  merely  a  misde- 
meanor. 

2.  Accessory  before  the  fact. —  In  cases  of  felony,  when  the  crime  was 

committed  through  a  guilty  instrument,  the  instigator  is  viewed  as  an 
accessory  before  the  fact,  and  as  such  he  must  be  indicted  and  tried. 

3.  No  ACCESSORIES  IN  MISDEMEANORS. —  In  misdemeanors  there  are  no  ac- 

cessories.   All  who  aid  or  participate  are  principals. 

4.  Grade  of  offense  determined  by  punishment  prescribed. — The  grade 

of  an  offense  is  determined  by  the  nature  of  the  punishment  prescribed 
for  the  act. 

Appeal  from  judgment  of  the  General  Term  Supreme  Court, 
Fifth  Judicial  Department. 

Samuel  Hand,  for  appellant,  James  L.  Lyon. 
Edward  W.  Hatch,  district  attorney,  for  respondent. 

Eapallo,  J.  The  defendant  was  convicted  in  the  court  of 
oyer  and  terminer  of  Erie  county,  under  chapter  19  of  the  Laws 
of  1875,  upon  an  indictment  charging  him  with  havino',  on 
the  14th  of  September,  1875,  fraudulently  and  feloniously  ob- 
tained and  received  from  Joseph  Bork,  then  treasurer  of  the 
city  of  Buffalo,  the  sum  of  $2,200  of  the  funds  of  that  city, 
held  by  said  Bork  as  such  treasurer.  The  second  count  of  the 
indictment  charged  the  defendant  with  having  feloniously  and 
wrongfully  obtained  said  money  and  converted  it  to  his  own 
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use.  In  both  counts  the  defendant  is  charged  as  a  principal, 
and  there  is  no  count  charging  him  as  an  accessory.  The 
money  was  not  received  by  the  defendant  personally.  It  was 
deposited  by  Bork,  or  by  his  direction,  with  the  banking  house 
of  Lyon  &  Co.,  of  the  city  of  Buffalo,  of  which  firm  Bork 
and  the  defendant  were  members,  and  was  used  by  that  firm 
in  its  business.  The  defendant  had  no  knowledge  of  the  par- 
ticular transaction  upon  which  he  was  indicted,  he  being  at  the 
time  in  the  territory  of  Utah,  where  he  had  been  for  about  a 
month  before,  and  he  did  not  return  to  Buffalo  until  about  ten 
days  after  the  transaction.  The  prosecution,  to  make  out 
their  case  against  him,  relied  upon  evidence  that,  on  prior  oc- 
casions, Bork  had,  with  the  knowledge  of  the  defendant,  used 
the  funds  of  the  city,  in  his  hands  as  treasurer,  in  the  business 
of  the  firm,  and  it  was  claimed  that  this  evidence  established 
that  an  understanding  existed  between  Bork  and  the  defendant 
that  the  city  funds  should  be  so  used  whenever  required.  The 
conviction  rests  upon  this  theor}'-. 

On  the  part  of  the  defendant  the  point  is  taken  that  the 
offense  of  which  the  defendant  was  convicted  is  a  felony;  that 
there  is  no  evidence  upon  which  his  conviction  as  a  principal 
could  be  sustained,  he  not  having  been  either  actually  or  con- 
structively present  at  the  commission  of  the  offense;  that  the 
most  that  could  be  claimed  is  that  the  evidence  tended  to  prove 
that  he  was  an  accessory  before  the  fact,  and  that,  as  such,  he 
could  not  be  convicted  under  an  indictment  charging  him  as  a 
principal.  On  this  ground,  among  others,  the  defendant  moved 
in  the  court  of  oyer  and  terminer  for  a  new  trial,  and,  that 
being  denied,  he  appealed  to  the  general  term  of  the  supreme 
court.  Both  of  those  tribunals  conceded  that  if  the  offense 
Avas  a  felony  the  conviction  could  not  stand,  and  we  concur  in 
that  view.  Prior  to  the  adoption  of  the  Criminal  Code,  where 
a  crime  of  the  grade  of  felony  was  committed  through  the 
agency  of  a  guilty  instrument,  the  instigator  was  regarded  as 
an  accessory  before  the  fact,  and  must  be  indicted  and  tried  as 
such.  People  v.  Erwin,  4  Denio,  129 ;  Irvine  v.  Wood,  51  N.  Y., 
224;  People  v.  Wixson,  5  Parker,  C.  E.,  121 ;  Eussell  on  Crimes, 
27;  Whart.  on  Crim.  Law,  §  114;  MoCurneij  v.  People,  83  K 
y.,  409,  412,  413. 

In  cases  of  misdemeanor,  however,  there  were  no  accessories. 
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All  who  aided  or  participated  in  the  crime  were  principals ; 
and  the  present  conviction  was  sustained  in  .the  court  below  on 
the  ground  that  the  offense  created  by  the  act  of  1875,  chapter 
19,  was  a  misdemeanor  only. 

The  act  itself  does  not  define  in  terms  the  grade  of  the 
ofifense,  but  it  does  prescribe  the  punishment,  which  is  impris- 
onment in  a  state  prison  for  a  term  not  less  than  three  years 
or  more  than  ten  years,  or  a  fine  not  exceeding  five  times  the 
loss  resulting  from  the  fraudulent  act,  or  by  both  such  fine  and 
imprisonment. 

Statutes  creating  new  ofPenses  do  sometimes  declare  that 
they  shall  be  felonies,  but  the  instances,  although  numerous 
in  England,  are  here  rare.  As  a  general  rule,  the  grade  of  the 
offense  is  determined  by  the  nature  of  the  punishment  pre- 
scribed. The  term  "felony,"  in  the  general  acceptation  of 
the  English  law,  comprised  every  species  of  crime  which  at 
common  law  occasioned  a  total  forfeiture  of  lands  or  goods,  or 
both,  and  to  which  might  be  superadded  capital  or  other  pun- 
ishment, according  to  the  degree  of  guilt.  4  Bl.  Comm.,  94, 
95.  In  England,  the  rule  with  regard  to  felonies  created  by 
statute  seems  to  be  that  not  only  those  crimes  which  are  de- 
clared in  express  words  to  be  felonies,  but  also  those  which  are 
decreed  to  undergo  judgment  of  life  and  member  by  any  stat- 
ute, become  felonies  thereby,  whether  the  word  "  felony  "  be 
omitted  or  mentioned.  1  Eussell  on  Crimes,  44  (4th  ed.,  78) ; 
Hawk.  P.  C,  ch.  40,  §  1.  The  word  "  misdemeanor "  is  ap- 
plied to  all  crimes  less  than  felonies,  comprehending  all  indict- 
able offenses  less  than  felonies.  Among  these  are  included,  in 
England,  perjury,  battery,  libel,  conspiracies,  public  nuisances, 
etc.  1  Eussell  on  Crimes,  45  (4th  ed.,  79).  In  this  state  for- 
feitures of  property  on  conviction  of  crime  have  been  abol- 
ished, and  the  common  law  definition  of  felony  is  inapplicable ; 
but  the  principle  of  determining  the  grade  of  the  offense  by  the 
character  of  the  punishment  is  recognized  in  the  clearest  manner. 
Many  crimes  which  at  common  law  were  only  misdemeanors 
are  here  felonies,  and.no  instance  can  be  found  in  which  an 
offense  which  is  declared  to  be  a  misdemeanor  can  be  visited 
with  the  punishment  prescribed  for  a  felony.  Part  IV  of  the 
Eevised  Statutes,  entitled  "  An  act  concerning  crimes  and  pun- 
ishments, proceedings  in  criminal  cases  and  prison  discipline  " 
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covered,  at  the  time  of  its  enactment,  tlie  whole  subject 
referred  to  in  its  title.  Chapter  1,  entitled  "  Of  crimes  and 
their  punishment,"  is  divided  into  seven  titles,  in  which  crimes 
are  classified  as  follows:  The  first  title  is  entitled,  "Of  crimes 
punishable  by  death; "  the  second,  third,  fourth  and  fifth  titles 
relate  to  offenses  "punishable  by  imprisonment  in  a  state 
prison ;"  the  sixth  title  is,  "  Of  offenses  punishable  by  impris- 
onment in  a  county  jail  and  by  fines,"  and  under  this  title  are 
enumerated  all  offenses  of  the  grade  of  misdemeanors.  The 
maximum  term  of  imprisonment  for  any  of  the  misdemeanors 
enumerated  in  this  title,  with  but  a  single  exception  in  section 
36,  is  one  year's  imprisonment  in  a  county  jail,  while  in  many 
cases  a  much  milder  punishment  is  prescribed,  and  by  section  40 
(2  Kev.  St.,  697)  it  is  provided  that  "  every  person  convicted  of 
any  misdemeanor,  the  punishment  of  which  is  not  prescribed 
in  this  or  some  other  statute,  shall  be  punished  by  imprison- 
ment in  a  county  jail  not  exceeding  one  year,  or  by  fine  not 
exceeding  $250,  or  by  both  such  fine  and  imprisonment." 
Every  one  of  the  offenses  enumerated  in  this  sixth  title,  chap- 
ter 1,  part  4,  Avith  the  solitary  exception  of  petit  larceny,  is 
herein  declared  in  terms  to  be  a  misdemeanor ;  but  there  is  not 
a  single  offense  enumerated  in  the  second,  third,  fourth  or  fifth 
titles  relating  to  offenses  punishable  by  imprisonment  in  a  state 
prison  which  is  in  terms  declared  to  be  a  felony,  although 
among  these  offenses  there  are  but  few  which  were  felonies  at 
common  laAV ;  the  greater  part  of  them,  such  as  forgery,  per- 
jury, false  pretenses,  and  many  others,  having  been  only  misde- 
meanors at  common  law. 

Forgery  was  made  a  felony  by  statute  in  the  reign  of  George 
II.,  first  by  a  temporary,  and  afterwards  by  a  permanent,  en- 
actment ;  but,  unless  there  has  been  some  very  recent  change, 
perjury  and  false  pretenses  are  still  misdemeanors ;  while  petit 
larceny,  though  a  felony  at  common  law,  is  only  a  misde- 
meanor in  this  state,  notwithstanding  that  the  degree  of  the 
crime  is  not  expressly  declared  in  the  statute.  It  is  obvious 
that  the  degree  of  the  offense,  according  to  the  common  law, 
does  not  afford  any  guide  for  the  determination  of  that  ques- 
tion in  this  state.  The  seventh  title,  chapter  1,  part  4,  Revised 
Statutes,  however,  furnishes  the  rule  by  which  the  degree  of 
the  offense  can  be  ascertained.    This  title  contains  "  general 
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provisions  concerning  crimes  and  their  punishment."  Section 
30  of  this  title  (2  Eev.  St.,  702)  provides  that "  the  term  '  fel- 
ony,' when  used  in  this  act  or  any  other  statute,  shall  be  con- 
strued to  mean  an  offense  for  which  the  offender,  on  conviction, 
shall  be  liable  by  law  to  be  punished  by  death,  or  by  impris- 
onment in  a  state  prison."  Although,  as  has  been  already 
remarked,  the  term  "  felony "  is  not  used  in  any  of  the  pro- 
visions of  the  Eevised  Statutes  which  declare  the  offenses  pun- 
ishable by  imprisonment  in  a  state  prison,  yet  it  is  used  in 
many  other  provisions  relating  to  persons  convicted  of  such 
offenses.  For  instance,  sections  13  and  14,  article  3,  title  4, 
chapter  1,  part  4  (2  Eev.  St.,  683),  provide  that  any  person 
conveying  into  any  place  of  confinement  any  disguise,  or  other 
thing,  with  intent  to  facilitate  the  escape  of  any  prisoner  detained 
for  any  felony  whatever  or  on  a  charge  for  any  felony,  or  by  any 
means  aiding  such  a  prisoner  to  escape,  shall  be  punished  by 
imprisonment  in  a  state  prison  not  exceeding  ten  years.  Sec- 
tion 15  of  the  same  title  provides  that  similar  assistance  to  a 
prisoner  confined  for  any  criminal  offense,  other  than  a  felony, 
shall  be  punished  by  imprisonment  in  a  county  jail  not  exceed- 
ing one  year,  or  by  fine,  or  both.  Section  6,  title  7  (2  Eev.  St., 
698),  provides  that  every  person  who  shall  be  an  accessory  to 
any  felony  before  the  fact  shall,  upon  conviction,  be  punished  as 
a  principal  in  the  first  degree.  By  section  19  (2  Eev.  St.,  701),  a 
sentence  of  imprisonment  in  a  state  prison  for  any  term  less  than 
life  suspends  all  the  civil  rights  of  the  person  so  sentenced,  and 
forfeits  all  public  offices  and  private  trusts  or  powers  during  the 
term  of  such  imprisonment.  By  section  23,  before  its  repeal, 
no  person  sentenced  upon  a  conviction  for  felony  was  com- 
petent to  testify  in  any  cause  unless  pardoned ;  but  no  sentence 
on  a  conviction  for  any  offense  other  than  a  felony  rendered 
the  convict  incompetent.  In  all  these  cases  there  is  no  escape 
from  the  statutory  definition  of  the  term  "  felony." 

The  same  rule  for  determining  Avhat  is  a  felony  is  preserved 
by  the  Penal  Code  which  went  into  effect  December  1,  1882. 
It  declares  (section  4)  that  a  crime  is  either  a  felony  or  a  mis- 
demeanor; section  5,  that  a  felony  is  a  crime  which  is  or  may 
be  punishable  by  either  death  or  imprisonment  in  a  state 
prison ;  section  6,  that  every  other  crime  is  a  misdemeanor. 
If  this  code  established  any  neAV  rule,  or  increased  the  degree 
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of  guilt,  it  could  not,  of  course,  affect  the  defendant,  as  it  would 
be  an  ex  post  facto  law,  the  offense  with  which  he  was  charged 
having  been  committed  before  its  passage,  and  we  do  not  refer 
to  it  for  any  such  purpose,  but  simply  as  throwing  light  upon 
the  meaning  of  the  previously  existing  statutes,  of  which  the 
provisions  last  cited  are  a  mere  condensation. 

The  claim  now  made  on  the  part  of  the  prosecution,  that,  not- 
withstanding the  clear  and  harmonious  provisions  of  the  Ee vised 
Statutes  which  are  aptly  condensed  in  sections  4,  5  and  6  of  the 
Penal  Code,  the  offense  for  which  the  defendant  was  tried  and 
convicted — an  offense  for  which  he  was  liable  to  punishment  by 
imprisonment  in  a  state  prison  for  not  less  than  three  nor  more 
than  ten  years,  and  for  which  he  was  in  fact  sentenced  to  im- 
prisonment in  a  state  prison  at  hard  labor  for  a  term  of  four 
years  —  was  a  simple  misdemeanor,  strikes  us  as  so  monstrous 
that  we  should  not  have  deemed  it  justifiable  to  go  into  such 
an  extended  discussion  of  the  subject  were  it  not  that  the  con- 
clusions at  which  we  have  arrived  come  in  conflict  with  a 
decision  of  this  court,  rendered  in  the  year  1861,  in  the  case  of 
Fassett  v.  Smith,  23  N.  Y.,  252,  in  which  it  was  held,  in  the 
prevailing  opinion  of  James,  J.,  that  the  offense  of  obtaining 
goods,  etc.,  by  false  pretenses,  which  at  common  law  was  a 
mere  misdemeanor,  was  not  changed  by  the  Eevised  Statutes 
into  a  felony.  That  decision  is  the  main  reliance  of  the  prose- 
cution to  support  the  judgment  here  appealed  from.  Fassett  v. 
Smith  was  a  civil  action  to  avoid  a  satisfaction  piece  of  a  mort- 
gage, and  restore  the  lien  of  the  mortgage,  on  the  ground  that 
the  satisfaction  piece  had  been  obtained  by  fraud.  The  de- 
fendants claimed  to  be  lona  fide  subsequent  purchasers  or 
incumbrancers  of  the  mortgaged  premises  for  value,  without 
notice  of  the  fraud.  It  was  conceded  in  the  prevailing  opinion 
that,  if  the  fraud  amounted  to  a  felony,  they  would  not  be 
protected. 

Section  53,  article  4,  title  3,  chapter  1,  part  4,  provided  that 
"  every  person  who,  with  intent  to  cheat  or  defraud  another, 
shall  designedly,  by  color  of  any  false  token  or  writing,  or  by 
any  other  false  pretense,  obtain  the  signature  of  any  person  to 
any  written  instrument,  or  obtain  from  any  person  any  money, 
personal  property,  or  valuable  thing,  upon  conviction  thereof 
shall  be  punished  by  imprisonment  in  a  state  prison  not  exceed- 
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ing  three  years,  or  in  a  county  jail  not  exceeding  one  year,  or 
by  a  fine  not  exceeding  three  times  the  value  of  the  money, 
property  or  thing  so  obtained,  or  by  both  such  fine  and  im- 
prisonment." Section  54  provides  that  if  the  false  token  shall 
be  a  negotiable  instrunjent,  purporting  to  have  been  issued  by 
a  bank  not  in  existence,  the  punishment  shall  be  imprisonment 
in  a  state  prison  not  exceeding  seven  years.  The  article  con- 
taining these  provisions  comes  between  article  2,  which  treats 
of  forgery  and  counterfeiting,  and  article  4,  which  treats  of 
robbery  and  embezzlement. 

The  head-note  to  the  case  of  Fassett  v.  Smith  states  the  re- 
sult of  the  decision  to  be,  that  the  definition  of  the  term 
"  felony  "  in  the  Revised  Statutes  has  not  so  changed  the  com- 
mon law  as  to  prevent  a  purchaser  in  good  faith  and  for  value 
obtaining  title  to  goods  which  the  original  vendee  procured  by 
false  pretenses.  If  this  is  the  extent  of  the  decision,  and  its 
only  effect  is  to  protect  a  bona  fide  purchaser  of  goods,  ob- 
tained by  a  felony  of  the  description  referred  to,  the  decision 
has  no  particular  bearing  on  the  present  case,  and  may  be  of 
little  practical  importance,  inasmuch  as  the  Penal  Code  (section 
528)  now  makes  obtaining  good  by  false  pretenses  larceny. 
But  the  opinion  \vl  Fassett  v.  Smith  goes  farther,  and  holds  that 
section  30  does  not  assume  to  define  the  term  "  felony,"  except 
when  used  in  a  statute,  and  that  that  term,  not  being  used  in 
the  statute  relating  to  false  pretenses,  the  common-law  char- 
acter of  the  crime  of  obtaining  goods,  etc.,  by  false  pretenses 
was  not  changed. 

This  interpretation  of  the  statute  is  at  variance  with  all  pre- 
vious decisions  on  the  subject  in  criminal  and  other  prosecu- 
tions, and,  if  applied  to  criminal  cases,  would  destroy  the 
harmony  and  intelligibility  of  the  system  established  by  the 
Eevised  Statutes,  which  has  already  been  shown.  Even  giv- 
ing to  the  definition  in  section  30  the  restricted  meaning  at- 
tributed to  it  by  the  learned  judge,  there  could  be  no  possible 
doubt  of  its  application  to  the  term  "  felony  "  in  the  stat^tes 
before  referred  to,  relating  to  the  offenses  of  aiding  a  prisoner 
to  escape,  of  subjecting  an  accessory  before  the  fact  to  the 
same  punishment  as  a  principal  in  the  first  degree,  suspendino- 
the  civil  rights  of  one  sentenced  to  state  prison,  of  rendering 
one  convicted  of  the  offense  incompetent  as  a  Avitness   etc. 
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Thus,  for  some  purposes,  the  offense  would  have  to  be  treated 
as  a  felony,  while  for  others  it  would  not.  The  consequences 
of  a  conviction  would  be  those  visited  upon  a  conviction  for  a 
felony,  while  the  indictment  and  trial  would  be  governed  by 
the  rules  applicable  to  misdemeanors ;  and  it  might  be  com- 
petent, under  the  provisions  of  section  26,  article  6,  of  the 
constitution,  to  make  the  offender  triable  in  a  court  of  special 
sessions,  without  a  common-law  jury.  See  article  6,  section  26, 
which  is  as  follows :  "  Courts  of  special  sessions  shall  have 
such  jurisdiction  of  offenses  of  the  grade  of  misdemeanor  as 
may  be  provided  by  law."  People  v.  Butcher,  83  N.  Y.,  240 ; 
People  V.  Finn,  87  N.  Y.,  533. 

Prior  to  the  case  of  Fassett  v.  Smith,  the  decisions  were,  both 
in  civil  and  criminal  cases,  uniformly  in  accord  with  the  view 
which  we  have  taken  as  to  the  effect  of  the  statutory  defini- 
tion of  the  term  "  felony."  In  Mowrey  v.  Walsh,  8  Cow.,  238, 
which  was  decided  in  1828,  before  the  Revised  Statutes  were 
enacted,  it  had  been  held  that  one  who  had  obtained  goods  by 
fraud,  not  amounting  to  felony,  could  convey  a  good  title  to  a 
lonafide  purchaser  for  value,  though  it  was  conceded  that  if 
the  goods  were  obtained  by  a  felony  no  title  would  pass ;  the 
effort  of  the  original  vendor  was  to  establish  that  the  fraud  by 
which  the  goods  were  obtained  from  him  were  such  that  the 
person  obtfiining  them  was  guilty  of  larceny.  The  fraud  con- 
sisted of  a  forged  recommendation  and  guaranty,  and  amounted 
only  to  a  false  pretense.  But  the  court,  Savage,  C.  J.,  deliver- 
ing the  opinion,  held  that  as  they  were  obtained  only  by  a 
fraud  which,  at  that  time,  did  not  constitute  felony,  the  hona 
fide  purchaser  from  the  fraudulent  vendee  acquired  a  good  title. 
But  in  the  subsequent  case  of  Andrew  v.  Pieterich,  14  Wend., 
31,  decided  in  1836,  the  same  eminent  judge  delivered  the 
opinion,  holding  that,  by  the  Revised  Statutes,  obtaining  goods 
by  false  pretenses  was  made  a  felony,  and  the  law  was  there- 
fore* changed  from  what  it  was  when  Mowrey  v.  Walsh  was  de- 
cided ;  and  he  held  that  no  title  passed,  even  to  a  bona  fide 
purchaser,  from  one  who  had  obtained  the  goods  by  false  pre- 
tenses. He  construed  section  30  as  defining  what  constituted 
a  felony,  and  held  that,  as  by  2  Eev.  St.,  Y67,  §  63,  every  per- 
son obtaining  goods  by  false  pretenses  was  liable  to  be  pun- 
ished by  imprisonment  in  the  state  prison,  he  was  guilty  of  a 
Vol.  V— 3 
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felony,  and  that  the  courts  were  bound  to  say  that  when  the 
legislature  altered  the  law  as  to  what  constituted  a  felonious 
taking,  they  intended  that  such  alteration  should  have  its  full 
effect,  and  the  principle  should  be  extended  and  carried  out  in 
all  its  ramifications.  In  Peabody  v.  Fenton,  3  Barb.  Ch.,  451, 
462,  decided  in  1848,  Chancellor  Walworth  says :  "  There  can 
be  no  doubt  from  the  evidence  in  this  case,  that  Fenton  ob- 
tained the  mortgage  from  the  complainant  by  false  pretenses, 
amounting  not  only  to  a  gross  fraud,  but  also  to  a  felony  under 
the  Eevised  Statutes."  The  doubt  which  he  is  stated  in  Fas- 
sett  V.  Smith  to  have  expressed  was  not  as  to  whether  the  false 
pretenses  amounted  to  a  felony,  but  as  to  the  correctness  of 
the  holding  in  Andrew  v.  Dieterich,  14  "Wend.,  36,  that  the 
operation  of  the  Eevised  Statutes  in  making  such  frauds  felo- 
nious, was  such  that  the  power  of  a  fraudulent  vendee  of  goods 
to  transfer  a  valid  title  to  a  honafide  purchaser  no  longer  ex- 
isted, and  on  this  point  he  declined  to  express  an  opinion.  In 
Robmson  v.  Dauohy,  3  Barb.,  20,  29,  the  court  treated  the  ob- 
taining of  goods  by  false  pretenses  as  a  felony.  In  People  v. 
Van  Steenburgh,  1  Parker,  C.  E.,  39,  it  was  held  that  an  offense 
as  to  which  there  was  a  discretion  in  the  court  to  punish  either 
by  imprisonment  in  the  state  prison,  or  by  fine  or  imprison- 
ment in  a  county  jail,  was  within  the  statutory  definition  of 
felony.  Accordingly,  one  who,  without  a  design  to  effect 
death,  killed  a  human  being,  while  engaged  in  the  violation  of 
an  act  punishable  as  above,  was  held  to  have  been  engaged  in 
the  commission  of  a  felony,  and  was  on  that  ground  convicted 
of  murder  and  sentenced  to  be  executed.  This  view  of  the  law 
was  approved  by  the  supreme  court,  to  whom  the  question  was 
submitted  by  the  governor.  In  Shay  v.  People,  22  N".  Y.,  317, 
it  was  held  that  one  who  had  been  convicted  of  petit  larceny 
as  a  Jirst  offense  was  a  competent  witness,  inasmuch  as  that 
offense  was  not  punishable  by  death  or  imprisonment  in  the 
state  prison,  -and  therefore  was  not  convicted  of  a  felony 
within  the  definition  in  2  Eev.  St.,  702,  §  30.  In  People  v. 
Park,  41  E".  Y.,  21,  it  was  held  that  burglary  in  the  third 
degree  was  a  felony  under  the  definition  in  2  Eev.  St.,  702, 
§  30,  being  punishable  by  imprisonment  in  the  state  prison, 
although  the  term  "felony"  is  not  used  in  the  statute  defining 
the  offense.     The  opinion  was  delivered  by  the  same  learned 
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judge  who  delivered  the  opinion  in  Faasett  v.  Smith,  and  he 
says  that  his  conclusion  is  not  in  conflict  with  Fassett  v.  Smith, 
but  he  reconciles  the  cases  by  placing  his  opinion  upon  a  new 
ground,  different  from  that  taken  in  23d  'New  York,  and,  in 
the  later  case,  says  that  Fassett  v.  Smith  related  to  obtaining 
goods  by  false  pretenses,  the  punishment  for  which  was  in  the 
alternative, —  state  prison,  county  jail  or  fine, —  and  hence  not 
within  the  statutory  definition  of  felony.  This  last  ground  we 
are  quite  unable  to  adopt,  inasmuch  as  the  language  of  section 
30  is  that  the  term  "  felony  "  shall  be  construed  to  mean  an 
offense  for  which  the  offender  is  KaWe  to  be  punished  by  death 
or  by  imprisonment  in  a  state  prison.  It  is  not  confined  to 
cases  in  which  he  must  be  so  punished.  The  maximum  pun- 
ishment to  which  he  is  liable  to  be  subjected  is  the  test  by 
which  the  degree  of  the  crime  must  be  determined.  People  v. 
Van  Steeriburgh,  supra. 

In  the  case  now  before  us  there  is  no  alternative  of  punish- 
ment by  imprisonment  in  a  county  jail.  If  there  is  any  im- 
prisonment it  must  be  in  a  state  prison,  though  a  fine  may  be 
substituted.  This,  we  apprehend,  however,  is  not  very  impor- 
tant. In  People  v.  Bragle,  26  Hun,  378,  affirmed  88  N.  Y.,  586, 
the  offense  created  by  the  very  act  now  under  consideration 
(Laws  1875,  ch.  19)  was  treated  as  a  felony,  though  the  point 
was  not  expressly  decided.  The  points  raised  were  of  no 
importance  unless  the  offense  was  a  felony.  But  in  overruling 
them  the  court  did  not  intimate  any  doubt  as  to  the  grade  of 
the  offense,  and  overruled  them  on  other  grounds.  The  case 
of  Fassett  v.  Smith,  if  construed  as  holding  only  that  the  stat- 
utory change,  which  converted  the  offense  of  obtaining  goods 
by  false  pretenses  into  a  felony,  did  not  change  the  former 
rules  of  law  in  respect  to  the  rights  of  a  bona  fide  purchaser 
of  goods  from  a  fraudulent  vendee,  need  not  be  further  dis- 
cussed here.  Chief  Judge  Savage,  in  Andrew  v.  Dieterioh,  14 
"Wend.,  supra,  was  of  opinion  that  the  statutory  change  in  the 
firrade  of  the  offense  should  be  carried  out  in  all  its  ramifica- 
tions.  Chancellor  "Walworth  doubted  whether  that  was  a  cor- 
rect view  of  the  legislative  intention,  and  of  the  effect  of  the 
statute.  And  even  now,  under  the  Penal  Code,  making  the 
offense  larceny,  the  same  question  is  presented.  "We  do  not 
propose  to  consider  it  here.    All  that  is  necessary  to  say  now 
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is  that,  notwithstanding  the  views  expressed  in  the  prevailing 
opinion  in  Fassett  v.  Smith,  we  are  of  opinion  that,  under 
Laws  1875,  ch.  19,  and  2  Eev.  St.,  702,  §  30,  the  offense  for 
which  the  defendant  was  indicted  was  a  felony,  and,  for  the 
reasons  stated,  the  conviction  cannot  be  sustained. 

The  conceded  facts  being  such  that  under  the  present  indict- 
ment no  conviction  could  be  had,  it  seems  useless  to  direct  a 
neV  trial.  Judgment  of  supreme  court  and  court  of  oyer  and 
terminer  reversed. 

(All  concur.) 

Note.— ^a;  parte  Wilson,  114  XJ.  S.,  417;  S.  C,  4  Am.  Or.  R.,  283,  and 
note. 


MiNicH  v.  People. 

(8  Colo.,  440.) 

Accessory  before  the  fact:  Murder — Plea — Reading  indictment — 
Witnesses  not  indorsed  on  indictment  —  List  of  Jurors —  Challenges  — 
Instructions — Repetition  —  Reasonable  doubt — Reasonable  hypothe- 
sis consistent  with  innocence. 

1.  Plea  upon  arraignment — By  whom  to  be  made  — Reading  indict- 

ment.—  Under  the  statutes  of  Colorado  (Gen.  St. ,  §  954)  it  is  immaterial 
whether  the  prisoner's  plea,  upon  arraignment,  be  made  by  the  pris- 
oner himself  or  his  counsel,  and  it  is  not  essential  that  upon  arraign- 
ment the  indictment  be  read  to  him  at  length  where  a  true  copy  of 
such  indictment  has  been  given  him. 

2.  Notifying  the  defendant  as  to  witnesses  against  him. — The  prose- 

cution is  not  confined  to  those  witnesses  indorsed  upon  the  back  of  the 
indictment  on  the  trial  of  the  case,  but  may  introduce  others,  by  the 
indulgence  of  the  court  exercising  its  wise  discretion. 

3.  At  what  time  list  of  petit  jurors  should  be  furnished  defend- 

ant.—  Provided  defendant,  before  his  trial,  was  furnished  with  a  list 
of  the  petit  jury,  his  conviction  cannot  be  invalidated  by  the  fact  that 
such  list  was  not  furnished  before  his  arraignment,  unless  he  can  show 
that  he  has  been  injured  thereby. 

4.  Juror — Challenge — Denial — Error  without  prejudice. — The 

denial  of  a  challenge  for  cause  of  a  juror,  who  stated,  in  order  to 
escape  serving,  that  he  could  not  overcome  his  belief  in  the  prisoner's 
guilt,  which  juror  was  subsequently  peremptorily  challenged,  is,  when 
it  appears  that  the  prisoner,  upon  going  to  trial,  Jiad  exhausted  but 
eight  of  his  fifteen  peremptory  challenges,  an  error  without  prejudice, 
and  cannot  be  fatal  to  the  judgment. 
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5.  Challenge  —  Remote  interest  as  to  accessory. — It  is  proper  to  sus- 

tain a  challenge  to  a  juror  who  has  stated  in  his  evidence  an  opinion 
as  to  guilt  or  innocence  of  the  prisoner  obtained  directly  from  wit- 
nesses, and  who  has  business  relations  with  a  party  indicted  jointly 
with  defendant  for  the  crime. 

6.  Oath  —  Essentials. — Since  there  is  in  Colorado  no  statutory  form  of 

juror's  oath,  the  common  law  form  is  used ;  but  any  form  is  proper 
that  requires  the  juror  to  bind  himself  as  to  his  essential  duties. 

7.  Accessory  before  the  fact. —  An  accessory  before  the  fact  is  equally 

guilty  with  the  principal  in  a  case  of  murder. 

8.  Instruction  to  jury  — Falsus  in  uno,  palsus  in  omnibus.— In  case 

the  court  instructs  the  jury  peremptorily  to  reject  the  entire  testimony 
of  a  witness  who  has  testified  falsely  as  to  one  fact,  it  should  add  that 
any  of  such  testimony  as  is  supported  by  corroborative  testimony  is 
excepted  from  such  instruction ;  but  when  the  instruction  suggests  that 
the  jury  may  reject  such  testimony,  the  cou»t  need  not  mention  such 
exception. 

9.  Testimony  op  dependant. —  As  to  the  testimony  of  the  defendant  in  a 

trial  for  murder,  it  is  not  error  for  the  court  in  its  instructions  to  re- 
mind the  jury  of  the  defendant's  interest  in  the  result  of  the  trial, 
provided  it  refrains  from  intimating  or  suggesting  the  degree  of  weight 
to  be  given  to  such  interest. 

10.  Reasonable  doubt — Definition.- In  instructing  the  jury  as  to  the 

reasonable  doubt  of  the  prisoner's  guilt  that  should  prevent  his  con- 
viction, it  is  not  error  for  the  court  to  explain  that  "  it  is  such  a  doubt 
as  would  cause  a  reasonable  man  to  hesitate  and  pause." 

11.  Reasonable  theory  upon  which  to  otherwise  account  for  the 

crime. —  In  a  case  when  conviction  is  to  rest  upon  evidence  merely 
circumstantial,  it  is  not  error  for  the  court  to  instruct  the  jury  that  if 
there  is  any  other  reasonable  theory  or  hypothesis  upon  which  the  kill- 
ing may- be  accounted  for,  they  are  to  acquit. 
13.  Repetition  op  instruction  substantially  given.— The  court,  hav- 
ing already  substantially  given  the  instruction  asked,  need  not  repeat 
its  substance  because  differently  expressed. 

Error  to  the  District  Court  of  Lake  County. 

M.  L.  Rice,  Philip  0.  Farrell  and  Taylor  (&  Ashton,  for 
plaintiff  in  error. 

T.  II.  Thomas,  attorney-general,  for  defendant  in  error. 

Helm,  J.  Indictment  for  murder.  Cause  tried  in  January 
last.  Plaintiff  in  error  convicted  of  murder  in  the  first  degree, 
and  sentenced  to  death.  By  means  of  a  supersedeas  from  this 
court  execution  stayed  until  such  time  as  the  trial  could  be  re- 
viewed upon  the  record  before  us.  Thirty-four  errors  are 
assigned,  fifteen  of  which  are  argued  at  length  by  counsel. 


22  AMERICAN  CRIMINAL  REPORTS. 

We  will  now  proceed  to  consider  those  sufficiently  important 
or  material  to  require  notice. 

1.  It  is  urged  that  accused  was  not  arraigned  and  given  an 
opportunity  to  plead  before  trial.  If  this  assignment  of  error 
is  correct,  the  judgment  must,  of  course,  be  reversed ;  because 
the  arraignment  and  plea  constitute  the  issue  to  be  tried,  and 
consequently,  if  there  was  no  arraignment  and  plea,  there  is 
nothing  upon  which  a  trial  could  be  had.  The  record  proper 
contains  the  following  entry : 

"  Now,  on  this  day,  comes  William  Kellogg,  who  prosecutes 
the  plea  of  the  people  in  this  behalf,  and  comes  defendant 
herein.  Si  Minich,  in  his  own  proper  person,  and  by  M.  L.  Eice, 
Esq.,  his  attorney,  and  thereupon  said  defendant,  being  brought 
before  the  bar  of  the  court  and  arraigned,  and  the  indictment 
herein  being  read  to  him,  and  he  being  furnished  with  a  copy 
of  the  same,  and  a  list  of  the  jurors  and  witnesses,  and  re- 
quired to  plead  to  said  indictment,  whereupon  he  answers  and 
says  he  is  not  guilty  in  the  manner  and  form  as  charged  in  said 
indictment,  and  of  this  he  puts  himself  upon  the  country  for 
trial,  as  does  the  district  attorney." 

The  facts  attending  this  proceeding,  as  disclosed  by  affidavits, 
in  support  of  a,  motion  to  correct  the  record,  are  as  follows : 
Plaintiff  in  error,  being  brought  into  court,  accompanied  by 
his  attorney,  and  having  received  a  copy  of  the  indictment, 
after  some  little  time,  the  exact  length  of  which  we  are  not 
advised,  was  called  upon  by  the  district  attorney  to  plead. 
Thereupon  he  arose  in  presence  of  the  court,  and  the  district 
attorney  began  to  read  the  indictment.  When  he  had  read  a 
few  words  Mr.  Eioe,  counsel  for  the  accused,  interrupted  with 
the  statement,  substantially :  "You  need  not  read  the  indict- 
ment; we  have  read  it,  and  know  its  contents.  The  record 
may  show  a  formal  arraignment  and  plea  of  not  guilty." 
Whereupon  the  district  attorney  desisted  from  further  reading 
of  the  indictment,  and  demanded  of  the  accused  whether  he 
was  guilty  or  not  guilty,  to  which  inquiry  either  he  or  his 
counsel  responded  "  not  guilty,"  and  the  court  directed  such 
response  to  be  entered  of  record.  We  think  the  weight  of 
proofs  in  the  affidavits  sustains  the  conclusion  that  it  was  the 
accused  himself  who  entered  the  plea.  Some  of  the  ancient 
formalities  connected  with  the  arraignment  of  persons  accused 
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of  crime  have  long  been  discarded.  And  now  there  seem  to 
be  in  practice  three  acts  attending  the  proceeding,  viz.,  calling 
the  defendant  to  the  bar  of  the  court  to  answer  the  matter 
charged  against  him ;  reading  the  indictment  to  him ;  and  de- 
manding of  him  whether  he  is  guilty  or  not  guilty.  By  statute 
in  this  state  (section  954  of  the  General  Statutes)  it  is  expressly 
enacted  that  the  declaration  of  his  plea  may  be  made  orally, 
by  himself  or  by  counsel.  Also,  that  the  mention  of  the 
arraignment  and  such  plea  in  the  records  of  the  court  shall 
constitute  the  issue  between  the  people  of  the  state  and  the 
prisoner. 

It  will  be  observed  from  the  foregoing  that  the  question 
whether  the  response  of  "  not  guilty  "  was  given  by  the  accused 
or  his  attorney  is  of  no  importance.  And  upon  examination  of 
the  facts  above  stated  it  wiU  be  seen  that  the  arraignment  in 
this  case  complied  fully  with  the  requirements  mentioned  ex- 
cept in  one  particular,  i.  e.,  the  reading  of  the  indictment.  Is 
this  a  fatal  defect?  It  is  almost  superfluous  for  us  to  say  that 
the  object  to  be  attained  by  this  step  in  the  proceeding  is  to 
inform  the  prisoner  of  the  exact  character  of  the  crime  with 
which  he  stands  charged,  and  for  which  he  is  to  be  tried.  At 
common  law  the  material  importance  of  this  proceeding  is  un- 
questioned, for  it  was  the  only  means  through  which  the 
accused  was  given  by  the  state  a  complete  description  of  the 
offense  charged.  Section  953  of  the  General  Statutes  now, 
however,  expressly  provides  that  before  arraignment  the  pris- 
oner shall  be  furnished  with  a  copy  of  the  indictment.  There 
can  be  but  one  object  in  the  enactment  of  this  provision,  and 
that  is  to  accomplish  the  very  purpose  for  which  the  reading 
of  the  indictment  originally  took  place.  It  needs  no  argument 
to  show  that  in  this  respect  the  latter  method  is  better  than 
the' former;  that  with  a  copy  of  the  indictment  in  his  posses- 
sion, to  be  read  and  re-read  by  himself  and  by  his  counsel,  he 
is  more  thoroughly  advised  of  the  crime  charged  than  he  could 
possibly  be  in  hstening  to  the  oral  reading  thereof  by  the  dis- 
trict attorney.  The  latter  officer  might  by  mistalce  or  through 
design  omit  to  read  or  misread  material  matters  therein  con- 
tained, but  when  the  accused'  has  an  exact  copy  for  his  own 
inspection,  and  that  of  his  attorney,  no  such  mistake  or  im- 
position is  possible.    Thus  v,^e  see  that  not  only  is  the  statu- 
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tory  provision  framed  for  the  purpose  of  accomplishing  the 
very  object  designed  in  the  reading,  but  that  it  is  a  decided 
improvement  as  far  as  the  accused  is  concerned  in  this  regard. 
In  Illinois,  under  statutes  similar  to  ours,  it  is  declared  that 
"  the  statutory  requirement  of  furnishing  the  prisoner  with  a 
copy  of  the  indictment  is  a  better  means  of  information  to 
him  of  the  charge  than  the  reading  of  the  indictment  to  him." 
Fitzpatrich  v.  People,  98  111.,  259.  And  it  is  substantially  held 
that  the  reading  of  the  indictment  is  not  essential. 

In  the  case  of  Goodin  v.  State,  16  Ohio  St.,  344,  the  accused 
had  been  furnished  with  a  copy  of  the  indictment  at  a  period 
prior  to  his  arraignment.  Upon  his  arraignment  the  indict- 
ment was  not  read  to  him,  but  he  entered  his  plea  of  not  guilty 
without  objection,  and  the  court  say :  "  It  would  have  been, 
then,  an  idle  ceremony  to  read  him  a  paper  with  the  contents 
of  which  he  was  already  familiar."  The  prisoner  stood  in 
court  better  informed  of  the  character  and  nature  of  the 
charges  preferred  in  the  indictment  than  he  could  have  been 
by  any  hasty  reading  thereof  in  court  under  the  embarrass- 
ments incident  to  that  situation.  See  1  Bish.  Grim.  Proc.  (2d 
ed.),  §-733.  There  are  cases  which  hold  that  even  in  indict- 
ments for  a  felony,  if  the  accused,  anterior  to  trial,  plead  not 
guilty,  and  the  plea  is  accepted  and  recorded,  the  entire  omis- 
sion of  an  arraignment  is  cured  on  the  ground  of  waiver. 
But  we  do  not,  in  this  connection,  pass  upon  the  question  of 
waiver,  except  as  to  the  reading  of  the  indictment.  We  hold 
that  since  the  reason  for  this  proceeding  is  fully  satisfied,  the 
irregularity,  if  such  it  can  be  termed,  is  not  fatal  to  the  judg- 
ment. 

Counsel  complain  that  the  accused  in  this  case  could  not 
have  been  sufficiently  informed  of  the  contents  of  the  indict- 
ment at  the  time  he  pleaded  thereto,  because,  -as  they  say  in 
argument,  a  copy  thereof  had  only  been  delivered  about  five 
minutes  previous.  This  suggestion  comes  too  late.  Had  the 
announcement  been  made  when  he  was  called  upon  to  plead 
to  the  indictment,  the  arraignment  would  have  been  postponed ; 
and  from  the  fact  that  he  stood  by  and  made  no  objection  or 
protest  when  his  counsel  declared:  "We  have  read  the  indict- 
ment and  know  its  contents,"  we  must  presume  that  the  state- 
ment was  true. 
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2.  It  is  assigned  as  error,  that  a  list  of  all  tlie  witnesses  who 
testified  in  chief  upon  the  trial  was  not  furnished  to  the  ac- 
cused previous  to  his  arraignment,  as  required  by  section  953 
aforesaid,  which  reads : 

"  Every  person  charged  with  murder  or  other  felonious  crime 
shall  be  furnished,  previous  to  arraignment,  with  a  copy  of 
the  indictment  and  a  list  of  the  jurors  and  witnesses.     .     .     ." 

It  appears  that  the  names  of  aU  witnesses  who  testified  be- 
fore the  grand  jury  were  indorsed  upon  the  indictment,  a  copy 
of  which  instrument  with  such  indorsement  was  delivered  to 
the  accused.  It  also  appears  that  before  going  to  trial  a  list 
of  all  other  witnesses  used  in  chief  by  the  state  was  given  him ; 
and  it  further  appears  that  no  objection  was  interposed  to  wit- 
nesses testifying  on  the  ground  that  their  names  were  not  fur- 
nished the  accused  prior  to  arraignment.  Under  our  practice, 
the  foreman  always  indorses  upon  the  indictment  the  names 
of  all  witnesses  examined  by  the  grand  jury.  In  Illinois, 
where  the  practice  is  similar,  but  statutory,  it  is  held  that  the 
list  of  witnesses  commanded  by  the  statute  to  be  furnished  the 
prisoner  prior  to  his  arraignment  is  to  embrace  those  which 
were  to  be  indorsed  upon  the  indictment.  And  it  is  further 
held  that  the  prosecution  is  not  confined  to  the  list  of  wit- 
nesses thus  furnished  prior  to  arraignment;  "  that  the  circuit 
court  in  the  exercise  of  a  sound  discretion,  and  having  a  strict 
and  impartial  regard  for  the  rights  of  the  community  and  the 
prisoner,  may  permit  such  other  witnesses  to  be  examined  as 
the  justice  of  the  case  may  seem  to  require."  Gardner  v. 
People.  3  Scam.,  83 ;  Gates  v.  People,  14  111.,  433 ;  Zoggr  v.  Peo- 
ple, 92  lU.,  598,  and  cases  cited.  Accepting  the  view  taken  in 
these  cases,  and  applying  it  to  the  case  at  bar,  we  must  over- 
rule this  objection.  Plaintiff  in  error  was,  as  already  stated, 
prior  to  the  trial,  furnished  with  the  names  of  all  witnesses 
called  in  chief,  and  there  is  nothing  in  the  record  which  shows 
that  he  was  in  any  way  surprised  or  his  rights  prejudiced  by 
reason  of  the  fact  that  he  was  not  sooner  apprised  that  they 
would  be  sworn.     See  Wilson  v.  People,  3  Colo.,  325. 

3.  A  third  objection  to  the  judgment  below  is  that  the  ac- 
cused was  not  furnished  with  a  list  of  the  petit  jurors  ^rw?-  to 
his  arraignment.  Although  the  record  recites  that  this  pro- 
vision of  section  953  aforesaid  was  complied  with,  yet  the 
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facts  appear  to  be  as  follows:  That  at  the  time  of  arraign- 
ment the  entire  panel  of  jurors  had  been  excused  for  the  term, 
and  no  special  venire  had  been  returned.  It  was  therefore  im- 
possible to  then  arraign  the  defendant  and  also  furnish  the  list 
of  jurors.  It  further  appears  that  before  trial  a  list  of  the 
jurors  summoned  was  delivered  to  defendant  and  consulted  by 
his  counsel  in  selecting  the  jury ;  also,  that  no  objection  what- 
ever was  interposed  upon  this  ground  either  to  the  arraignment 
or  to  impaneling  the  jury  and  going  to  trial.  With  reference 
to  the  statutory  requirement  aforesaid  concerning  jurors,  this 
court  has  held  that  it  relates  to  an  important  right.  "  It  gives 
the  prisoner  and  his  counsel  an  opportunity  to  inquire  concern- 
ing and  consider  upon  the  character,  dispositions  and  relations 
of  those  composing  the  regular  panel,  and  to  select  such  as 
they  think  will  give  the  prisoner  a  fair  and  impartial  trial." 
Stratton  v.  People,  5  Colo.,  276;  Mooney  v.  People,  7  Colo.,  218; 
S.  C,  3  Pac.  Eep.,  235.  But  in -both  of  these  cases  the  ques- 
tion discussed  and  decided  had  reference  solely  to  the  improper 
depletion  of  the  regular  panel  by  the  sustaining  of  challenges 
for  cause  upon  insufficient  grounds,  and  the  proposition  now 
urged  was  not  presented. 

It  would  seem  that  since  in  this  case  the  list  of  jurors  was 
furnished  prior  to  trial,  and  the  defendant  was  thus  given  an 
opportunity  to  secure  the  requisite  information  concerning 
them,  the  reason  of  the  law  was  complied  with.  If  it  appeared 
that  the  defendant  was  injured  or  put  to  a  disadvantage  by  the 
failure  to  furnish  this  list  prior  to  arraignment,  particularly  if 
he  entered  a  timely  protest,  his  conviction  ought  not  to  stand. 
But  there  is  nothing  in  the  record  before  us  from  which  the 
slightest  prejudice  to  his  rights  on  this  account  can  be  inferred. 
Commenting  upon  this  subject  the  supreme  court  of  Illinois 
say,  that  while  it  is  the  duty  of  courts  to  prisoners,  "  among 
other  things,  to  notify  them- in  due  time  as  to  what  men  con- 
stitute the  panel  out  of  which  the  jurors  for  their  trial  should 
be  called,  ...  it  is  not,  however,  every  little  inaccuracy 
which  may  occur  in  this  regard  for  which  a  trial  should  be  set 
aside."  Goodhue  v.  State,  94  III,  37.  And  they  hold,  under 
just  such  a  statute  as  ours,  that  unless  the  accused  has  been 
"put  to  a  disadvantage"  from  the  irregularity,  his  conviction 
ought  not  to  be  interfered  with. 
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In  Ohio,  a  statute  requiring  that  a  list  of  jurors  be  furnished 
in  capital  cases  "  at  least  twelve  hours  before  the  trial "  is  con- 
strued to  be  simply  directory  as  to  a  duty  to  be  performed  by 
the  state.  It  is  said  that  "  if  a  defendant  in  a  criminal  prose- 
cution wishes  to  avail  himself  of  such  omission  of  duty  on  the 
part  of  the  state,  he  must  do  it  on  motion  before  trial  or  inter- 
pose it  as  an  objection  to  being  put  on  his  trial."  The  doctrine 
that  a  waiver  of  this  right  may  take  place  is  fully  recognized. 
Fonts  V.  State,  8  Ohio  St.,  98.  On  the  subject  of  waiver  as  to 
this  matter,  see  Pressley  v.  State,  19  Ga.,  192 ;  State  v.  Eussell, 
33  La  Ann.,  135.  Mr.  Bishop  supports  with  a  strong  array  of 
authorities  the  proposition  that  "  if,  while  the  petit  jury  is  being 
impaneled,  the  prisoner  knows  of  a  cause  of  challenge  against 
one  of  them,  or  the  whole,  but  declines  to  interfere  then,  he 
cannot  afterwards  bring  forward  the  objection."  1  Bish.  Grim. 
Law,  §  997,  and  cases  cited.  Yet  the  reason  for  recognizing 
the  doctrine  of  waiver,  in  connection  with  such  questions,  is 
not  so  strong  as  it  is  in  the  matter  now  before  us.  The  objec- 
tion under  consideration  does  not,  in  our  judgment,  justify 
reversal. 

4.  During  the  selection  of  the  jury,  Flucken,  one  of  the 
jurors  called,  was  challenged  by  the  defendant  for  cause.  The 
examination  upon  his  voir  dire  discloses  such  a  state  of  mind 
on  his  part  as  would  have  justified  the  court  in  sustaining  the 
challenge.  He  had  formed  a  decided  opinion  upon  the  merits, 
and  in  his  testimony  several  times  declared  that  he  would  be 
influenced  by  the  opinion  and  could  not  fairly  and  impartially 
try  the  case.  There  is  little  doubt  but  that  this  juror,  like 
many  other  business  men,  was  anxious  to  avoid  the  perform- 
ance of  his  duty  in  the  premises,  and  there  is  strong  justification 
in  his  answer  to  the  questions  propounded  for  the  indignation 
aroused  in  the  mind  of  the  judge.  But  considering  his  testi- 
mony alone,  as  we  find  it  in  the  record,  it  falls  short  of  indicat- 
ing that  he  would  have  acted  as  an  impartial  juror.  This  court 
has  held  that  section  1893  of  the  General  Statutes  transforms 
the  character  of  the  objection  mentioned  from  a  ground  of 
principal  challenge,  as  at  common  law,  to  a  ground  of  challenge 
to  the  favor,  and  that,  by  virtue  of  the  statute,  the  finding  by 
th^  court  of  the  fact  of  the  juror'' s  indifference  is  not  review- 
able.   Solander  v.  Peojple,  2  Colo.,  48;  Jones  v.  People,  id.,  351. 
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It  is  unnecessary  for  us  now  to  determine  whether  or  not  the 
position  taken  in  these  cases  is  affected  by  subsequent  decisions, 
or  by  other  legislation;  for,  admitting  that  the  finding  upon 
this  question  is  reviewable,  and  that  the  court  in  this  case  erred 
in  denying  defendant's  challenge,  we  are  still  of  opinion  that 
the  error  under  the  circumstances  disclosed  does  not  authorize 
a  reversal.    It  appears  that  Flucken  was  challenged  by  the  ac- 
cused peremptorily,   and  consequently  his  previous   opinion 
could  in  no  way  have  influenced  the  verdict.    It  also  appears 
that  when  the  accused  accepted  the  jury  and  went  to  trial  he 
had  exhausted  but  eight  of  his  fifteen  peremptory  challenges. 
In  view  of  these  facts  we  are  constrained  to  hold  that  the  error 
in  denying  the  challenge  for  cause,  if  such  it  was,  could  not 
have  injured  accused,  and  therefore,  being  error  without  prej- 
udice, it  cannot  be  fatal  to  the  judgment.    Upon  this  subject 
the  cases  are  not  aU  in  accord,  but  the  decided  weight  of  author- 
ity is  in  favor  of  the  view  adopted.    We  have  not  given,  and 
shall  not  attempt  to  give,  the  reasons  at  length  upon  which  our 
conclusion  is  based.     We  accept  the  conclusion  and  content 
ourselves  by  referring  counsel  for  the  reasoning  to  some  of  the 
authorities  in  which  the  doctrine  is  maintained.     Proff.  Jur. 
Trials,  §  165;  Urwin  v.  State,  29  Ohio  St.,  186;  State  v.  Elliott, 
45  Iowa,  486;  State  v.  Lawlor,  28  Minn.,  216;  S.  G.,  9  K  W. 
Eep.,  698;  State  v.  Davis,  41  Iowa,  311;  Lum  v.  State,  11  Tex. 
App.,  483;  McGowan  v.  State,  9  Terg.,  184;  Stewart  v.  State, 
13  Ark.,  720;  Benton  v.  State,  30  Ark.,  328;  Mimms  v.  State, 
16  Ohio  St.,  221;  Wilson  v.  People,  94  III,  299. 

5.  There  was  no  error  in  allowing  the  challenge  to  the  juror 
Priddj'-.  His  voir  dire  examination  showed  that  he  had  formed 
and  expressed  a  positive  opinion  concerning  defendant's  guilt 
or  innocence ;  that  such  opinion  was  obtained  largely  from 
statements  made  to  him  by  witnesses ;  that  he  had  business 
relations  with  Gillespie,  who  was  jointly  indicted  and  a  co- 
defendant  with  Minich,  but  who  was  not  on  trial  owing  to  a 
severance  allowed  by  the  court ;  and  that  he  supposed  himself 
to  entertain  a  feeling  of  "  bias  at  the  outset."  Upon  these 
facts  we  think  the  challenge  by  the  district  attorney  was  wisely 
sustained. 

6.  Another  objection  presented  is  that  the  jury  were  not 
legally  sworn  to  try  the  cause.     The  record  entry,  which  con- 
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tains  all  the  information  before  us  on  the  subject,  after  naming 
the  jurors,  reads  as  follows : 

"Twelve  good  and  lawful  men  of  the  county  of  Lake,  who 
were  duly  impaneled,  tried,  and  svYorn  to  well  and  truly  try 
the  issue  joined,  and  a  true  deliverance  make  between  the  peo- 
ple of  the  state  of  Colorado  and  Si  Minich,  the  prisoner  at  the 
bar,  and  a  true  verdict  render  according  to  the  law  and  the 
evidence." 

There  is  with  us  no  statutory  form  for  this  oath,  and  it  should 
be  substantially  as  required  at  common  law.  The  defects 
pointed  out  by  counsel  are  the  omission  of  the  clause,  "  whom 
jou  shall  have  in  charge,"  and  the  concluding  phrase  or  invo- 
cation, "so  help  you  God."  Had  the  record  simply  contained 
the  declaration  that  the  jury  were  "  duly  sworn,"  or  that  they 
were  "  sworn  according  to  law,"  it  would  have  been  sufficient ; 
but  while  conceding  this,  a  number  of  the  decisions  hold  that 
where  an  attempt  is  made  to  set  out  the  oath  administered,  it 
must  affirmatively  appear  that  no  material  part  was  omitted. 
It  will  be  noticed  that  the  record  before  us  does  not  purport  to 
give  the  exact  oath  administered  to  the  jury.  It  is  in  narra- 
tive form;  it  recites  the  fact  that  they  were  duly  sworn,  and 
then  proceeds  to  indicate  generally  what  they  were  sworn  to 
do.  The  declaration  that  they  were  duly  sworn  implies  that 
the  oath  was  administered  with  the  requisite  formality  and 
solemnity ;  that  the  jurors  in  open  court  were  required  to  hold 
up  their  hands  and  promise  to  perform  the  duties  specified, 
there  being  an  appropriate  reference  to  the  Deity ;  such  as  "  in 
the  presence  of  the  ever-living  God,"  or  "  so  help  you  God." 
See  Wareham  v.  State,  25  Ohio  St.,  601 ;  Bartlett  v.  State,  28 
Ohio  St.,  669 ;  ITerr  v.  State,  36  Ohio  St.,  614.  This  disposes 
of  counsel's  objection  in  so  far  as  it  relates  to  leaving  out  the 
invocation  in  question.  Since,  however,  the  record  attempts 
to  specify  the  duties  which  the  jury  in  this  case  were  sworn  to 
perform,  we  are  inclined  to  think  there  should,  as  to  such 
duties,  be  no  material  omission.  But  no  objection  can  be  main- 
tained upon  this  ground.  The  jury  were  sworn  to  "  well  and 
truly  try  the  issue  joined,  and  a  true  deliverance  make  be- 
tween the  people  of  the  state  of  Colorado  and  Si  Minich,  the 
prisoner  at  the  bar,  and  a  true  verdict  render  according  to  the 
law  and  the  evidence."    The  expression  "  whom  you  have  in 
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charge  "  is  in  no  sense  material.  It  adds  nothing  in  explana- 
tion of  their  duties,  nor  does  it  in  any  way  enhance  the 
solemnity  of  the  oath;  its  omission,  therefore,  does  not  vitiate 
the  proceeding.  In  most  of  the  cases  cited  by  counsel  for 
plaintiff  in  error,  the  defects  held  fatal  consisted  in  omitting 
important  matters  pertaining  to  the  duties  of  jurors. 

7.  It  is  claimed  that  the  eighth  instruction  given,  declaring 
the  law  as  to  accessories  before  the  fact,  wus  authorized  by  no 
evidence  in  the  record,  and  may  have  misled  the  jury.    But 
little  proof  is  required  to  support  an  instruction.     The  convic- 
tion in  this  case  rests  entirely  upon  circumstantial  evidence. 
It  appeared  from  examination  of  the  ground  where  the  body 
of  deceased  was  found  that  a  struggle  had  taken  place;  that 
probably  two  or  more  persons  were  engaged  in  the  killing. 
The  fatal  shot  must  of  course  have  been  fired  by  one  of  them. 
And  supposing  Minich  to  have  been  one  of  these  persons,  it 
might   be   impossible  to  know  beyond  a  reasonable  doubt 
whether  he  himself  or  a  confederate  did  the  shooting;  but 
under  the  statute  whether  he  did  or  not  was  a  matter  of  no 
importance.    He  was  charged  in  the  indictment  both  as  prin- 
cipal and  as  accessory  before  the  fact.     If  he  was  an  accessory 
before  the  fact,  he  was  equally  guilty  of  the  crime  of  murder. 
The  circumstances  shown  fully  warranted  the  charge. 
8.  The  court  also  instructed  the  jury  as  follows : 
"  You  are  the  sole  judges  of  the  credibility  of  the  witnesses 
who  have  testified  in  this  case,  and  if  you  believe  that  any 
witness  in  the  case  has  wilfully -testified  falsely  to  any  material 
point  in  the  case,  you  are  at  liberty  to  disregard  the  entire 
testimony  of  such  witness." 

We  are  told  that  this  instruction  is  wrong  because  it  did  not 
contain  a  qualification  concerning  corroborating  testimony.  It 
is  said  that  if  a  witness  wilfully  testifies  falsely  to  a  material 
fact,  but  his  testimony  as  to  other  material  matters  is  supported 
by  corroborating  proofs  or  circumstances,  the  jury  should  be 
told  that  they  need  not  discard  it  in  so  far  as  it  relates  to  such 
other  matters.  This  position  would  perhaps  be  correct  should 
a  court  assume  the  doubtful  authority  of  directing  the  jury 
that  they  must  disregard  the  entire  evidence  of  a  witness  wil- 
fully testifjnng  falsely  to  one  material  fact ;  but  it  is  not  correct 
in  cases  like  the  present,  where  the  court  simply  suggests  that 
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the  jury  may  disregard,  or  that  they  are  at  liberty  to  disregard, 
the  testimony  of  such  witness.  In  Hamilton  v.  People,  29 
Mich.,  173,  the  court  say :  "  While  the  jury  cannot  be  com- 
pelled to  disregard  all  the  testimony  of  a  witness  who  has 
wilfully  falsified,  yet  they  may  do  so  if  they  do  not  trust  it." 
In  State  v.  Dwire,  25  Mo.,  553,  the  judge  who  writes  the  opin- 
ion uses  this  language : 

"  In  my  opinion  if  the  jury  believe  that  a  witness  has  wil- 
fully testified  falsely  in  respect  to  a  material  fact,  it  is  their 
duty  to  disregard  the  whole  of  his  testimony,  and  they  should 
be  so  instructed  by  the  court ;  but  the  other  members  of  the 
court  think  that  the  jury  ought  onl}'-  to  be  told  that  they  may 
do  what  I  think  they  are  hound  to  do."  See  Paulette  v.  Brown, 
40  Mo.,  52;  People  v.  Sprague,  53  Cal.,  491 ;  Day  v.  Crawford, 
13  Ga.,  508. 

9.  The  thirteenth  instruction  contained  in  the  charge  reads 
as  follows : 

"  The  defendant  in  this  case  is  a  competent  witness  in  his 
own  behalf,  and  you  are  the  sole  judges  of  his  credibility ;  and 
in  determining  such  credibility  you  are  at  liberty  to  take  into 
consideration  any  interest  that  the  testimony  may  show  such 
witnesses  to  have  in  the  result  of  this  case,  if  any  is  shown. 
Any  motive  that  the  testimony  may  show  him  to  have  to  in- 
duce him  to  testify  falsely,  if  any  is  shown ;  his  manner  on  the 
witness-stand ;  the  probability  or  improbability  of  his  state- 
ments ;  the  consistency  or  inconsistency  of  his  statements  one 
with  the  other,  and  in  fact  all  the  circumstances  proven  in  the 
case  that  may  enlighten  you  as  to  whether  such  witness  is 
telling  the  truth  or  not." 

It  is  claimed  that  this  part  of  the  charge  is  error,  for  the 
reason  that  it  improperly  singles  out  the  testimony  of  the 
defendant  and  directs  the  attention  of  the  jury  thereto.  There 
can  be  no  doubt  as  to  the  impropriety  of  the  court's  selecting 
and  giving  undue  prominence  to  certain  facts,  or  commenting 
thereon  to  the  exclusion  of  certain  other  and  important  parts 
of  the  testimony.  Indeed,  under  pur  practice,  his  province  is 
to  state  the  law,  and  omit  all  comment  upon  the  evidence ;  but 
we  know  of  no  rule  which  prohibits  the  court's  mentioning,  in 
an  appropriate  way,  a  particular  witness  or  class  of  witnesses. 
Our  statute,  speaking  with  reference  to  the  testimony  of  a 
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person  on  trial  for  crime,  says  that  his  interest,  by  reason  of 
this  fact,  "  may  be  shojvn  for  the  purpose  of  affecting  his  cred- 
ibility." In  weighing  the  testimony  of  such  person,  and  pass- 
ing upon  its  credibility,  the  jury  have  an  undoubted  right  to 
consider  all  the  circumstances  under  which  it  is  given,  including 
his  particular  personal  interest  in  the  result  of  the  trial ;  and  it 
is  not  error  for  the  court  to  remind  them  of  the  latter  circum- 
stance, provided,  as  in  this  instance,  he  refrains  from  intimat- 
ing or  suggesting  the  degree  of  weight  to  be  given  it.  See 
Bulliner  v.  People,  95  lU.,  394;  People  v.  Morrow,  60  Cal.,  142. 
10.  The  fourteenth  instruction  allowed  says  to  the  jury : 
"  You  are  further  instructed  that,  while  you  are  not  to  find 
the  defendant  guilty  if  you  entertain  a  reasonable  doubt  of  his 
guilt,  you  are  not  to  search  for  a  doubt.  The  doubt  referred 
to  must  be  such  a  doubt  as  would  naturally  arise  in  the  mind 
of  a  reasonable  man  upon  review  of  all  the  evidence  in  the 
case.  It  means  a  serious,  substantial  and  well-founded  doubt, 
and  not  a  mere  possibility  of  a  doubt.  It  is  such  a  doubt  as, 
in  the  important  transactions  of  life,  would  cause  a  reasonable 
and  prudent  man  to  hesitate  and  pause;  and  when  you  can 
say,  after  considering  all  the  evidence  in  the  case,  that  you 
have  an  abiding  conviction  of  the  truth  of  the  charge,  then 
you  are  in  law  satisfied  beyond  a  reasonable  doubt." 

Considering  this  instruction  as  a  whole,  we  discover  nothing 
objectionable  therein.  Counsel  argue  that  the  portion  thereof 
which  we  have  italicized  was  misleading  to  the  jury;  that  from 
it  they  were  given  to  understand  that  if,  in  the  important 
transactions  of  life,  a  reasonable  man  would  act,  then  the 
doubt  spoken  of  in  the  instruction  would  not  exist.  If  their 
interpretation  were  correct,  the  objection  would  be  much  more 
difficult  to  answer,  because  a  reasonable  and  prudent  man 
often  acts  in  connection  with  his  important  business  upon  a 
mere  preponderance  of  proofs  or  considerations ;  and  he  may 
have  many  serious  and  reasonable  misgivings  as  to  the  propri- 
ety of  the  step  taken;  but  juries  in  criminal  cases  must  acquit, 
if  there  exist  in  their  minds  a  single  reasonable  doubt.  "We, 
however,  think  the  inference  drawn  from  the  instruction  by 
counsel  unwarranted.  The  language  under  consideration  does 
not  declare  that  the  doubt,  being  defined,  is  one  upon  which  a 
reasonable  man  would  act.    The  jury  are  thereby  informed 


MINICH  V.  PEOPLE.  33 

that  it  is  such  a  doubt  as  would  cause  a  reasonable  and  pru- 
dent man  to  hesitate  and  pause;  there  is  a  vast  difference  be- 
tween hesitating  or  pausing  and  acting.  The  doubt  which 
leads  a  man  to  hesitate  or  pause  may  be  very  far  from  being 
such  a  doubt  as  would  control  his  action,  and  we  think  that  if,- 
in  the  important  transactions  of  life,  no  doubt  arises  in  the 
mind  of  a  reasonable  and  prudent  man  which  would  lead  him 
to  hesitate  or  to  pause  and  consider  of  his  future  action,  that 
doubt  is  not  such  a  reasonable  doubt  as  would  justify  the  jury 
in  a  criminal  case  in  returning  a  verdict  of  acquittal.  Upon  a 
careful  examination  of  the  cases  it  will  be  found  that  the  in- 
structions on  this  subject  which  are  held  erroneous  are  those 
wherein  the  doubt  is  defined  to  be  such  an  one  as  would  con- 
trol a  reasonable  man,  or  lead  him  to  act,  in  the  transactions 
mentioned. 

11.  The  objection  urged  by  counsel  for  plaintiff  in  error  to 
the  court's  modification  of  the  fifth  instruction  asked  in  behalf 
of  their  chent  is  not  well  taken.  By  this  instruction,  as 
amended  and  given,  the  jury  are  substantiallj''  told  that,  in 
cases  where  the  conviction  is  to  rest  upon  circumstantial  evi- 
dence only,  if  there  is  any  other  reasonable  theory  or  hypoth- 
esis upon  which  the  killing  may  be  accounted  for,  they  are  to 
acquit.  We  do  not  understand  the  law  to  be  that  any  imrea- 
sonable  or  imaginary  hypothesis,  though  it  be  supposed  to  arise 
from  the  evidence,  will  justify  a  verdict  of  not  guilty.  People 
V.  Oronin,  34  Cal.,  191 ;  State  v.  Nelson,  11  E"ev.,  334: ;  Souser 
V.  State,  58  Ga.,  Y8. 

12.  The  court  did  not  err  in  refusing  to  give  instructions 
numbered  3  and  4  asked  by  the  defendant.  Assuming  these 
instructions  to  state  correct  propositions  of  law,  they  were 
fully  covered  by  portions  of  the  charge  allowed;  and  while 
there  are  some  cases  which  seem  to  recognize  the  doctrine  that 
a  good  instruction  asked  should  be  given,  though  it  be  entirely 
cumulative,  we  think  the  converse  is  the  better  rule.  "When  a 
proposition  of  law  is  once  clearly  stated,  the  repetition  thereof 
in  the  same  or  different  language  could  only  tend  to  embarrass 
and  confuse  the  jury. 

13.  The  last  position  of  counsel  which  we  deem  of  sufficient 
importance  to  notice  is  that  the  evidence  does  not  justify  or 
sustain  the  verdigt.     In  view  of  the  gravity  of  this  case,  we 
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have  examined  the  voluminous  record  with  more  than  the 
usual  care.  As  a  result  of  such  investigation  we  do  not  feel 
warranted  in  interfering  upon  the  ground  of  insufficient  evi- 
dence. The  conviction,  it  is  true,  is  based  upon  circumstantial 
evidence.  Yet  there  is  woven  about  the  defendant  a  web  of 
circumstances  which,  coupled  with  his  attempted  avoidance 
thereof,  point  irresistibly  to  him,  notwithstanding  his  claim  of 
an  alibi,  as  one  of  the  guilty  parties.  His  explanations  of 
some  of  the  suspicious  incidents  disclosed  by  the  prosecution, 
such  as  his  sudden  acquisition  of  money  similar  in  denomina- 
tion to  that  taken  from  the  body  of  the  deceased,  were  accom- 
panied by  so  many  improbable  circumstances  that  the  jury 
might  well  have  regarded  them  as  strong  corroborating  evi- 
dences of  guilt. 

The  defense  has  been  ably  conducted  throughout.  From 
first  to  last  counsel  have  spared  no  honorable  effort  to  avert 
the  demands  of  retributive  justice.  They  have  assigned  for 
consideration  and  skillfully  argued  in  this  court  every  question 
which  could  possibly  lay  the  foundation  for  legal  interference. 
'Eo  stone  has  been  left  unturned  in  the  effort  to  rescue  their 
unhappy  client  from  the  doom  awaiting  him.  But  in  the  dis- 
charge of  the  duties  imposed  upon  us,  and  under  the  solemn 
obhgation  of  our  official  oath,  we  are  reluctantly  compelled  to 
say  that  they  have  been  unsuccessful. 

The  judgment  is  affirmed,  and,  in  pursuance  of  the  statute, 
an  order  will  be  entered  of  record  designating  the  5th  of  Feb- 
ruary, A.  D.  1886,  as  the  date  for  executing  the  sentence  pro- 
nounced. 


People  v.  Zimmerman. 

(65  Cal.,  307.) 
Accomplice:  Testimony  of. 
Corroboration  of  testimony  op  an  accomplice.— The  testimony  of  an 
accomplice,  corroborated  by  evidence  of  an  admission  made  by  the 
defendant  connecting  him  with  the  killing,  is  suflacient  to  sustain  a 
conviction  of  murder ;  and  the  testimony  of  a  constable,  to  whom  the 
witness,  who  testified  to  the  admission,  had  repeated  the  conversation, 
is  admissible  to  fix  the  date  of  such  admission. 

Appeal  from  a  judgment  of  the  superior  court  of  Amador 
county,  and  from  an  order  refusing  a  new  triqj.. 
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A.  G.  Brown,  for  appellant. 
Attorney-General  Ma/rshall,  for  respondent. 

Mybiok,  J.  The  defendant  was  accused  of  the  crime  of  mur- 
der. The  principal  witness  was  one  E"eff,  who  testified  to  his 
being  an  eye-witness  of  an  assault  by  defendant  upon  deceased. 
The  defense  objected  to  the  admission  of  the  evidence  of  ISTeff 
on  the  ground  that  the  latter  was  an  accomplice,  and  that  he 
was  not  corroborated.  Penal  Code,  §  1111.  It  does  not  appear 
that  Nefif  was  at  all  concerned  in  the  commission  of  the  crime 
for  which  the  defendant  was  on  trial,  nor  that  he  had  coun- 
seled, advised,  aided  or  encouraged  its  commission ;  nor  that  it 
was  committed  in  carrying  into  effect  an  unlawful  design 
formed  by  them.  Even  if  Neff  had  been  an  accomplice  he  was 
corroborated  by  the  witness  Mareno,  who  testified  to  an  ad- 
mission made  by  defendant  connecting  himself  with  the  killing 
of  deceased.  Mareno  testified  to  a  quarrel  between  himself 
and  defendant,  in  which  he  said :  "  Defendant  got  mad  at  me 
and  said  to  me  that  he  would  cut  me  up  just  the  same  as  he 
cut  that  man  in  Fiddletown.  I  don't  remember  exactly  when 
this  was."  Mareno  swore  that  he  went  and  told  a  constable 
what  defendant  had  said.  The  constable  was  called  and  asked 
as  to  the  date  of  the  complaint  made  by  Mareno,  not  for  the 
purpose  of  having  the  conversation  repeated,  but  for  the  pur- 
pose of  fixing  the  date  with  reference '  to  the  kilhng  of  de- 
ceased. The  constable  swore  that  Mareno  made  a  complaint 
to  him  about  defendant  some  fourteen  months  before  the  time 
of  trial,  October  15,  1883.  We  see  no  error  in  the  admission 
of  this  evidence  for  the  purpose  of  fixing  the  date.  The  hom- 
icide was  January  25, 1881 ;  and  the  complaint  was  made  about 
fourteen  months  before  October  15,  1883,  or  about  August  15, 
1882,  having  a  tendency  to  show  that  defendant,  in  his  threat 
to  Mareno,  had  reference  toHhe  killing  of  deceased.  The 
name  Fiddletown  was  on.e  of  the  names  by  which  the  location 
of  the  homicide  was  known. 

The  weight  to  be  given  to  the  evidence  of  the  witness  Neff 
was  entirely  with  the  jury. 

'Judgment  and  order  affirmed. 

MoEEisoN,  0.  J.,  Koss,  J.,  and  Thornton,  J.,  concurred. 
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Shakpstein,  J.  I  concur  in  the  afiarmanoe  of  the  judgment 
and  order  appealed  from.  The  record,  in  my  opinion,  dis- 
closes no  substantial  error. 

MoKiNSTKT,  J.,  concurred  on  the  ground  first  considered  by 
Mr.  Justice  Mteick. 


Ballabd  v.  State. 

(43  Ohio,  340.) 

Akbest  wtthoxtt  'WAEiiANT :  Construction  —  Carrying  concealed  weapons. 

1.  AbEEST    BT    a    city    MARSHAL    WITHOUT  WAEEANT  —  CONSTEUCTION. — 

la  reaching  a  determination  as  to  the  power  of  the  marshal  of  a  mu- 
nicipal corporation  to  arrest  without  warrant,  section  1849  of  the  Re- 
vised Statutes,  which  makes  it  the  duty  of  that  ofScer  to  arrest  any 
person  "in  the  act  of  committing  any  offense,"  etc.,  and  section  7129 
of  same  statutes,  which  makes  it  the  duty  of  certain  officers  named, 
including  such  marshal,  "to  arrest  and  detain  any  person  found  vio- 
latiag  any  law,"  etc.,  should  be  construed  together  to  determine  the 
extent  of  such  power. 

2.  CARRYlNa  CONCEALED  WEAPONS. — Under  these  sections  a  marshal  of  a 

municipal  corporation  is  authorized,  without  warrant,  to  arrest  a  per- 
son found  on  the  public  streets  of  the  corporation  carrying  concealed 
weapons  contrary  to  law,  although  he  has  no  previous  knowledge  of 
the  fact,  if  he  acted  bona  fide,  and  upon  such  information  as  induces 
an  honest  belief  that  the  person  arrested  is  in  the  act  of  violating  the 
law. 

Motion  for  leave  to  file  petition  in  error  to  the  court  of 
common  pleas  of  Greene  county. 

A  great  number  of  errors  are  assigned,  all  of  which  have 
been  passed  upon  by  the  court,  but  only  one  is  reserved  for 
report.  The  indictment  was  for  murder  in  the  first  degree,  in 
killing  one  John  T.  Yan  Doren,  marshal  of  the  town  of  Wil- 
mington, Clinton  county,  and,  on  change  of  venue,  the  accused 
was  convicted  and  sentenced  for  manslaughter  in  Greene 
county.  Yan  Doren,  as  marshal,  was  in  the  act  of  arresting 
Ballard  for  carrying  concealed  weapons  when  he  was  shot  by 
the  latter.  The  marshal  had  no  warrant.  There  was  resist- 
ance by  Ballard,  and  a  struggle,  during  which,  by  the  discharge 
of  BaUard's  pistol,  Yan  Doren  was  killed.    Whether  the  arrest 
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without  warrant  was  authorized,  and  under  what  circumstances 
one  thus  arrested  may  defend  himself,  were  questions  directly- 
involved  by  the  evidence.  Upon  these  questions  the  court 
charged  as  follows : 

"  In  reference  to, the  ,lawf ulness  or  unlawfulness  of  the  alleged 
arrest  or  aittempt  to  arrest,  I  say  to  the  jury  that  by  the  laws 
of  Ohio  the  marshal  of  a  village  is  bound  to  arrest  ^ny  person 
in  the  act  of  committing  any  offense  against  the  laws  of  the 
state,  and  forthwith  bring  such  person  before  the  mayor  or 
other  competent  authority  for  examination  or  trial.  Accord- 
ing to  the  literal  reading  of  the  statute  the  lawfulness  of  the 
arrest  depends  upon  one  thing  alone,  namely,  the  fact  that  the 
person  arrested  is,  at  the  time  of  the  arrest,  in  the  act  of  vio- 
lating a  law  of  the  state ;  and  it  is  claimed  by  the  state  that 
the  belief,  or  the  knowledge,  or  the  suspicion  of  the  officer 
making  the  arrest,  as  to  the  guilt  or  innocence  of  the  party 
arrested,  does  not  affect  the  question,  and  is  immaterial. 

"  The  state  admits  that  deceased  had  no  warrant  for  the 
arrest  of  defendant,  and  no  claim  is  made  that  defendant  was 
committing  or  had  committed  a  felony.  It  is  claimed  by  the 
state  that  at  the  time  of  the  alleged  arrest  deceased  was  marshal 
of  the  village  of  "Wilmington,  in  Clinton  county,  Ohio;  that 
the  defendant  was  going  about  the  streets  of  said  village  with 
a  pistol  concealed  upon  or  about  his  person ;  that  he  was  carry- 
ing such  pistol  unlawfully, —  that  is  to  say,  he  was  engaged  in 
no  lawful  business,  calling  or  employment;  and  the  circum- 
stances in  which  he  was  placed  were  not  such  as  would  justify 
a  prudent  man  in  carrying  a  pistol  for  the  defense  of  his  person, 
property  or  family;  and  that  deceased,  learning  of  this,  at- 
tempted to  disarm  him  first,  and,  failing  in  that,  put  him  under 
arrest  for  carrying  such  weapon  concealed  upon  or  about  his 
person ;  and,  having  so  put  him  under  arrest,  was  proceeding 
to  take  him  before  the  proper  officer  for  such  legal  proceedings 
as  might  be  warranted  by  law,  when  the  homicide  occurred. 
If  the  jury  are  satisfied  that  these  facts  are  proven,  then  the 
arrest  was  lawful,  and  defendant  ought  quietly  to  have  sub- 
mitted to  it. 

"The  point  is  made  by  defense  that  unless  the  officer  has 
absolute  knowledge  that  an  offense  is  being  committed  against 
the  laws  of  the  state,  he  has  no  right  to  arrest,  without  a  war- 
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rant,  for  a  misdemeanor.  This  claim  is  not  tenable.  If  the 
person  arrested  is,  as  a  matter  of  fact,  in  the  act  of  committing 
such  offense  at  the  time  of  the  arrest,  and  the  officer  has  in- 
formation or  knowledge  which  induces  him  to  reasonably  be- 
lieve, and  at  the  time  of  the  arrest  he  does  believe,  that  such 
offense  is  being  committed,  and  the  arrest  is  made  on  that  ac- 
count, this  is  sufficient. 

"  The  charge  in  the  Weymouth  Case  has  been  read  as  to  this 
point  and  referred  to  in  your  hearing,  in  which  the  judge  told 
the  jury,  very  correctly,  that  the  officer  must  have  personal 
knowledge  of  the  offense  and  the  offender.  This,  as  I  say,  was 
good  law  for  that  case,  because  in  that  case  the  claim  was  not 
made,  as  it  is  here,  that,  as  a  matter  of  fact,  the  defendant  at 
the  time  of  the  arrest  was  committing  any  offense,  nor  was  there 
any  evidence,  as  I  understand  the  case,  to  support  such  claim. 

"The  state  there  claimed  that  the  accused  had  been  violating 
an  ordinance  of  the  village  of  Cedarville,  but  the  officer  was 
not  present  during  the  commission  of  the  unlawful  act,  and  it 
was  fuUy  completed  before  the  alleged  arrest  was  made.  If 
the  officer  has  no  knowledge  or  information  as  to  the  commis- 
sion of  the  offense,  I  say  to  the  jury  the  arrest  would  be  unlaw- 
ful, even  though  the  party  arrested  were,  at  the  very  time  of 
the  arrest,  in  the  act  of  committing  the  offense  for  which  he 
was  arrested. 

"  The  state  claims  that  if  an  officer,  at  a  venture,  without 
any  information,  knowledge  or  suspicion  on  the  subject,  arrests 
a  man  without  a  warrant  for  unlawfully  carrying  a  pistol  con- 
cealed on  his  person,  and  it  turns  out,  as  matter  of  fact,  that 
the  party  arrested  is,  at  the  time  of  the  arrest,  committing  the 
offense  for  which  he  is  arrested,  the  officer  is  protected,  and 
the  arrest  is  lawful.  This  claim,  I  say  to  the  jury,  cannot  be 
allowed.  In  such  case,  to  make  the  arrest  lawful,  the  officer 
should  believe  that  the  party  arrested  is  guilty  of  the  offense 
for  which  the  arrest  is  made,  and  the  belief  should  be  based  on 
such  facts  or  such  information,  or  both,  as  might  reasonably 
induce  such  belief." 

Counsel  for  defendant  excepted  to  this  charge  on  the  ground 
that  it  did  not  correctly  state  the  law  of  arrest  without  warrant, 
nor  the  right  of  the  person  arrested  to  defend  himself  in  such 
a  case. 
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C.  H.  BlaoTcbitrn  and  Smith  <&  Savage,  for  the  motion. 
James  Lawrence,  attorney-general,  contra. 

Johnson,  J.  By  section  7129,  Eev.  St.,  "  a  sheriff,  deputy- 
sheriff,  constable,  marshal  or  deputy-marshal,  watchman  or 
police  officer  shall  arrest  and  detain  any  person  found  violat- 
ing any  law  of  this  state,  or  any  legal  ordinance  of  a  city  or 
village,  until  a  legal  warrant  can  be  obtained."  By  section 
184:Y  the  marshal  of  municipal  corporations  is  the  chief  minis- 
terial officer  of  the  corporation.  By  section  1848  he  is  to  exe- 
cute aU  writs  and  process,  etc.  By  section  1849  he  is  to  arrest 
all  disorderly  persons  in  the  corporation,  suppress  aU  riots,  dis- 
turbances and  breaches  of  the  peace,  pursue  and  arrest  any 
person  fleeing  from  justice  in  any  part  of  the  state,  arrest  any 
person  in  the  act  of  committing  any  offense  against  the  laws  of 
the  state  or  ordinances  of  the  corporation,  and  forthwith  bring 
such  person  before  the  mayor  or  other  competent  authority  for 
examination  or  trial. 

These  two  sections  (1849  and  7129)  provide  what  a  marshal 
of  a  municipal  corporation  may  do  as  a  conservator  of  the 
peace  without  a  warrant.  Section  1849  is  the  same  as  section 
142  of  the  Municipal  Code  of  1869  (66  Ohio  L.,  173),  where  the 
authority  extends  to  the  arrest  of  any  person  "  in  the  act  of 
committing  an  offense."  Section  7129  is  copied  from  66  Ohio 
L.,  291  (section  21  of  the  Code  of  Criminal  Procedure),  where 
the  words  are,  "  any  person  found  violating,"  etc. 

Section  1849  is  the  primary  source  of  a  marshal's  authority, 
and  if  there  was  any  substantial  difference  in  the  words  "  in 
the  act  of  committing  any  offense  "  and  "  found  violating  any 
law,"  as  found  in  section  7129,  the  former  would  be  adopted  if 
necessary  to  protect  the  officer.  But  we  think  there  is  no  sub- 
stantial difference.  Under  either  the  citizen  is  protected  from 
arrest  without  warrant  to  the  same  degree  as  under  the  other. 
Both  greatly  enlarge  the  power  to  arrest  without  warrant  in 
cases  of  misdemeanors  from  what  it  was  at  common  law,  where 
a  constable  had  original  and  inherent  power  to  arrest  for  breach 
of  the  peace,  or  for  felony  actually  committed,  etc.,  or  in  the 
act  of  committing  treason  or  felony,  etc.  4  Bl.  Comm.,  *292; 
Hale,  P.  C.  587;  1  Bish.,  §§  167,  168.  Section  1849  is,  in 
leo-al  effect,  the  common-law  rule  as  to  arrests  by  sheriffs  and 
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constables  without  warrant,  made  applicable  to  other  crimes 
than  treason,  felony  or  breach  of  the  peace. 

"With  respect  to  the  charge  given  there  was  evidence  tending 
to  show  that  the  deceased  was  marshal  of  the  village  of  Wil- 
mington, and  known  to  Ballard  to  be  such  at  the  time  of  the 
attempted  arrest  and  shooting;  that  Ballard  was  on  the  streets 
of  the  town  carrying  concealed  weapons  contrary  to  law ;  that 
he  discharged  the  pistol,  killing  the  marshal,  while  he  was  En- 
gaged in  resisting  the  arrest.  In  making  the  arrest  for  carry- 
ing such  weapons,  the  marshal  acted  on  information  and  belief 
and  not  from  actual  personal  knowledge  of  the  facts.  This 
information,  which  proved  to  be  true,  was  based  upon  such 
statements  of  fact  and  from  such  sources  as  would  warrant  a 
prudent  man  in  acting. 

Under  these  circumstances  we  think  the  officer  was  in  the 
performance  of  official  duty.  This  does  not  authorize  such  an 
arrest  without  warrant,  on  a  mere  venture,  without  knowledge 
or  reliable  information,  though,  in  fact,  as  afterwards  discov- 
ered, concealed  weapons  were  found.  The  accused  was  "  in 
the  act  of  committing  an  offense,"  within  the  purview  of  sec- 
tion 1849,  and  "  was  found  violating  a  law  of  the  state,"  within 
the  terms  of  section  7129.  The  accused  was  committing  a  con- 
cealed crime,  not  one  open  to  view,  and  hence  the  greater 
necessity  of  acting  on  knowledge  or  information.  Good  faith, 
an  honest  belief,  based  upon  reliable  information  which  proves 
to  be  true,  is  all  the  law  requires.  "We  need  not  inquire  what 
is  the  law  if  the  information  is  false  and  the  party  is  innocent, 
as  that  question  is  not  before  us.  Even  in  such  a  case,  where 
the  official  character  of  the  officer,  as  well  as  the  reason  for  the 
arrest,  is  known  to  the  party  arrested,  it  would  be  no  defense 
to  a  charge  of  manslaughter  if  he  purposely  took  the  life  of 
the  officer  to  prevent  his  arrest.  In  such  a  case  it  would  rather 
be  his  duty  to  yield  obedience  to  the  efforts  of  the  officer,  trust- 
ing to  the  law  for  his  redress,  when  there  is  no  apparent  dan- 
ger to  life  or  of  great  bodily  harm. 

Upon  a  careful  consideration  of  the  charge  of  the  court  upon 
this  point  we  think  there  is  no  error. 

Motion  overruled. 

Okey,  J.,  dissented. 

Note. —  See  Fleetwood  v.  Com.,  4  Am.  C.  R.,  86,  and  note. 
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Shovlin  et  al.  v.  Commonwealth. 

(106  Pa.,  369.) 
Aebest  :  Officer  —  Assault  and  battery. 

1.  Arrest  without  warrant. —  When  an  officer  is  empowered  by  law  to 

arrest  without  warrant,  he  is  not  in.  every  case  bound  to  give  the  party 
to  be  arrested  clear  and  distinct  notice  of  his  purpose  to,  and  also  of 
the  fact  that  he  is  legally  qualified  to,  make  the  arrest. 

2.  Where  the  offender  in  question  is  openly  engaged  in  breaking  the  law,  it 

is  sufficient  for  the  officer  to  announce  his  official  position  and  demand 
a  surrender.  If  this  is  refused,  the  officer  is  not  liable  to  indictment 
for  assault  by  reason  of  the  fact  that  he  used  force  to  secure  his  pris- 
oner. 

Eefore  Mecur,  C.  J.,  Gordon,  Paxson,  Trunkey,  Sterrett, 
Green  and  Clark,  J  J. 

Error  to  the  Court  of  Quarter  Sessions  of  Luzerne  County. 

Indictment  against  Charles  Shovlin,  Charles  "W".  Tammany 
and  Hiram  Ehoades,  containing  two  counts,  viz. :  (1)  aggravated 
assault  and  battery ;  (2)  assault  and  battery  on  one  T.  E.  Bow- 
ser. 

T.  B.  Martin,  John  T.  Zenahan  and  Mugh  A.  Oates,  tat 
plaintiffs  in  error. 

'  John  McGahren,  district  attorney,  and  Henry  W.  Palmer, 
for  the  commonwealth. 

Mr.  Justice  Steeeett  delivered  the  opinion  of  the  court: 
After  prohibiting  various  forms  of  gambUng,  prescribing 
penalties  therefor,  etc.,  our  crimes  act  of  March  31,  1860,  de- 
clares, "  It  shall  and  may  be  lawful  for  any  sheriff,  constable 
or  other  officer  of  justice,  with  or  without  warrant,  to  seize 
upon,  secure  and  remove  any  device  or  machinery  of  any  kind, 
character  or  description  whatsoever,  used  and  employed  for 
the  purpose  of  unlawful  gaming  as  aforesaid,  and  to  arrest, 
with  or  without  warrant,  any  person  setting  up  the  same." 

It  is  not  seriously  questioned  that  Bowser,  the  person  on 
whom  the  alleged  assault  and  battery  was  committed,  was 
openly  engaged  in  violating  both  the  letter  and  spirit  of  the 
act ;  indeed,  it  is  very  evident  from  the  testimony  that  plaintiffs 
in  error  were  as  fully  authorized,  by  the  section  above  quoted, 
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to  seize  the  gambling  apparatus  and  arrest  the  proprietor 
thereof,  as  if  they  had  been  armed  with  a  warrant  for  that 
purpose.  The  question,  therefore,  was  not  whether  they  were 
guilty  of  an  assault  and  battery  in  making  the  arrest,  but 
whether  they  were  guilty  of  the  offense  for  which  the/  were 
indicted  by  reason  of  their  having  used  more  force  than  was 
reasonably  necessary  under  the  circumstances;  and,  in  the 
main,  that  question  was  fairly  submitted  to  the  jury. 

The  first  assignment  of  error  is  not  sustained.  In  charging 
as  therein  specified,  the  learned  judge  expressed  a  decided 
opinion  as  to  the  effect  of  the  commonwealth's  testimony ;  but 
the  jury  could  not  have  been  unduly  influenced  thereby,  for 
the  reason  that  in  the  very  next  sentence  he  said  to  them,  "If, 
on  the  other  hand,  you  believe  the  evidence  of  the  defendants 
and  their  witnesses,  that  they  exercised  no  more  force  than 
was  necessary  to  vindicate  the  law  and  protect  themselves 
from  injury,  they  should  be  acquitted."  The  question  of  fact 
was  thus  left  to  the  jury  without  anything  more  than  a  mere 
expression  of  opinion  as  to  the  effect  of  the  testimony,  if  be- 
lieved. 

One  of  the  questions  involved  in  the  second  specification  is, 
whether  an  officer,  authorized  to  arrest  without  warrant,  is 
bound,  before  doing  so,  "  to  give  the  party  to  be  arrested  clear 
and  distinct  notice  of  his  purpose  to  make  the  arrest ;  and  also 
of  the  fact  that  he  is  legally  qualified  to  make  it ; "  in  other 
words,  may  the  officer  be  convicted  of  assault  and  battery  for 
making  the  arrest  without  first  giving  such  notice  ?  While,  in 
most  cases,  it  may  be  prudent  for  the  officer  to  give  the  notice 
before  making  the  arrest,  it  is  going  too  far  to  say,  in  effect, 
that  he  is  required  to  do  so ;  and  therefore  we  think  the  learned 
judge  erred  in  charging  the  jury  as  he  did  on  that  subject.  In 
considering  the  question,  as  presented  by  the  undisputed  facts 
of  this  case,  it  is  fair  to  assume  that  the  constable  and  his  assist- 
ants, plaintiffs  in  error,  were  authorized  to  make  the  arrest; 
that  the  authority  with  which  the  constable  was  expressly 
clothed  by  the  act  was  at  least  equivalent  to  a  warrant.  It  is 
doubtless  the  duty  of  an  officer  who  executes  a  warrant  of 
arrest  to  state  the  nature  and  substance  of  the  process  Avhioh 
gives  him  the  authority  he  professes  to  exercise ;  and  if  it  is 
demanded,  to  exhibit  his  warrant,  that  the  party  arrested  may 
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have  no  excuse  for  resistance.  1  Chit.  0.  L.,  51.  On  the  other 
hand,  as  is  said  in  Commonwealth  v.  Gooley  et  al.,  6  Gray,  350, 
356,  "the  accused  is  required  to  submit  to  the  arrest,  to  yield 
himself  immediately  and  peaceably  into  the  custody  of  the 
officer,  who  can  have  no  opportunity,  until  he  has  brought  his 
prisoner  into  safe  custody,  to  make  him  acquainted  with  the 
cause  of  his  arrest,  and  the  nature,  substance  and  contents  of 
the  warrant  under  which  it  is  made.  These  are  obviously  suc- 
cessive steps.  They  cannot  all  occur  at  the  same  instant  of 
time.  The  explanation  must  follow  the  arrest ;  and  the  exhi- 
bition and  perusal  of  the  warrant  must  come  after  the  authority 
of  the  officer  has  been  acknowledged,  and  his  power  over  his 
prisoner  has  been  acquiesced  in."  The  general  principle,  thus 
stated,  is  equally  applicable  to  arrests,  without  warrant,  under 
authority  of  the  statute.  The  second  assignment  of  error  is 
sustained. 

Judgment  reversed,  and  it  is  ordered  that  the  record,  with 
copy  of  the  foregoing  opinion,  setting  forth  the  cause  of  rever- 
sal, be  remitted  to  the  court  of  quarter  sessions  of  Luzerne 
county  for  further  proceeding. 

See  note  to  Fleetwood  v.  The  Commonwealth,  4  Am.  Cr.  Rep.,  p.  36,  for 
cases  collected  in  regard  to  the  duty  of  an  officer  in  making  an  arrest,  either 
with  or  without  a  warrant. 


WiNSLow  V.  The  State. 
(76  Ala.,  42.) 


Arson:  Confessions  —  Corpus   delicti — Footprints  — Threats  — Motive  — 
Instructions  —  Bill  of  exceptions — Polling  jury. 

1.  Defendant  cannot  be  convicted  on  confessions  alone.— In  a  crim- 
inal case,  a  conviction  cannot  be  had  on  the  extra-judicial  confessions 
of  the  defendant,  without  proof  aliunde  of  the  corpus  delicti;  but 
direct  and  positive  proof  of  that  fact  is  not  indispensable. 

3.  The  court  decides  on  the  competency,  the  jury  on  the  suepi- 
OIENCY,  OF  EVIDENCE. —  The  sufficiency  of  the  proof  of  the  corpus 
delicti  is  not  a  question  of  law  for  the  decision  of  the  court,  but  a  ques- 
tion of  fact  for  the  jury  to  decide ;  and  while  the  court  must  decide,  in 
the  first  instance,  whether  the  evidence  adduced  is  prima  facie  suffi- 
cient to  go  to  the  jury,  the  jury  are  not  bound  to  hold  it  sufficient 
because  the  court  has  admitted  it. 
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8.  Corpus  deuoti.— In  a  prosecution  for  arson,  the  corpus  delicti  is  not 
the  fact  that  a  house  was  burned  down,  but  that  it  was  burned  by  the 
wilful  act  of  some  person  criminally  responsible  for  his  acts,  and  not 
by  natural  or  accidental  causes. 

4.  Footprints. —  Evidence  showing  that  the  fire  occurred  about  midnight, 

at  a  part  of  the  house  in  which  no  fire  had  been  used  during  the  day 
or  night ;  and,  when  first  discovered,  was  burning  on  the  outside  of 
the  house ;  and  that  a  fresh  track  was  discovered  the  next  morning,  in 
a  lane  leading  from  the  pubhc  road  to  the  house,  which  track  corre- 
sponded with  the  defendant's,  is  prima  facie  sufficient  proof  of  the 
corpus  delicti  to  render  the  defendant's  confessions  admissible  as  evi- 
dence. 

5.  Threats. —  The  defendant's  threats,  or  declarations  in  the  nature  of 

threats,  before  the  commission  of  the  offense  charged,  are  admissible 
as  evidence  against  him. 

6.  iLL-FBBlilNa  AS  BEARING  UPON  MOTIVE.—  If  there  was  a  controvei^y 

between  the  defendant  and  the  occupants  of  the  house  burned,  as  to 
the  ownership  of  the  property,  and  it  was  shown  that  the  defendant 
knew  the  occupants  had  a  certificate  of  entry  for  the  land,  which  cer- 
tificate was  in  the  house  at  the  time  of  the  alleged  burning,  proof  of 
these  facts  would  be  admissible,  as  tending  to  show  a  motive  for  the 
burning ;  but  the  fact  being  only  collaterally  and  incidentally  in  issue, 
it  would  not  be  necessary  to  prove  the  entry  by  a  certified  transcript. 

7.  Bill  of  exceptions.— The  refusal  of  charges  asked,  which  are  not 

shown  to  have  been  asked  in  writing,  is  not  a  reversible  error ;  but, 
w^here  the  clerk  certifies  that  the  charges  are  on  file  in  his  ofiice,  and 
are  marked  refused  in  the  handwriting  of  the  presiding  judge,  this 
makes  them  a  part  of  the  record  (Code,  section  3109),  and  enables  this 
court  to  revise  their  refusal,  although  the  bill  of  exceptions  does  not 
state  that  they  were  asked  in  writing. 

8.  Probability  of   defendant's   innocence.  —  A  charge  asked,   which 

asserts  that  if,  from  the  evidence,  there  is  a  probability  of  the  defend- 
ant's innocence,  he  is  entitled  to  an  acquittal,  asserts  a  correct  legal 
proposition,  and  its  refusal  is  error. 

9.  Polling  jury. —  The  statute  secures  to  the  defendant,  in  a  criminal 

case,  a  right  to  poll  the  jury  (Code,  section  4930),  in  order  to  ascertain 
whether  the  verdict  is  unanimous ;  but,  in  polling  them,  inquiry  can- 
not be  made  into  their  several  reasons  or  motives  for  assenting  to  the 
verdict. 

From  the  Circuit  Court  of  Pike.    Tried  before  the  Hon.  Jno. 
P.  Hubbard. 

Jf.  JV.  Carlisle  and  Parks  (&  Son,  for  the  appellant. 
Thos.  W.  McOlellan,  attorney-general,  for  the  state. 

Olopton,  J.     The  American  authorities,  generally,  maintain 
the  principle  that  a  conviction  should  not  be  had  on  the  extra- 
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judicial  confessions  of  the  defendant,  unsupported  by  any  cor- 
roborating facts  and  circumstances ;  proof  aliunde,  of  the  corpus 
delicti,  is  required.  Our  decisions  are  in  harmony  with  this 
rule.  Mose  v.  State,  36  Ala.,  211 ;  Matthews  v.  State,  55  Ala., 
187;  Johnson  v.  State,  59  Ala.,  3Y.  While  great  caution,  founded 
on  experience  in  the  administration  of  the  criminal  law,  should 
be  observed,  that  a  person  charged  may  not  be  punished  for  an 
alleged  crime  not  actually  committed,  direct  and  positive  evi- 
dence of  the  corpus  delicti  is  not  indispensable.  Like  any  other 
fact  the  subject  of  judicial  investigation,  it  may  be  proved  by 
circumstantial  evidence.  State  v.  Keeler,  28  la.,  551 ;  State  v. 
Bamidson,  30  Yt.,  3T7;  IBish.  Or.  Pro.,  sec.  1057;  3  Greenl.  on 
Ev.,  sec.  30. 

"We  cannot  assent  to  the  proposition  insisted  on,  that  the 
sufficiency  of  the  proof  of  the  corpus  delicti  is  a  question  for 
the  court,  and  not  for  the  jury.  G-reenleaf,  in  the  section  cited, 
observes:  "The  proof  of  the  charge,  in  criminal  causes,  in- 
volves the  proof  of  two  distinct  propositions :  First,  that  the 
act  itself  was  done,  and  secondly,  that  it  was  done  by  the  per- 
son charged,  and  by  none  other  —  in  other  words,  proof  of  the 
corpus  delicti,  and  of  the  identity  of  tJie  ■prisoner."  The  ascer- 
tainment that  an  offense  has  been  committed  is  as  essential  to 
conviction  as  that  the  defendant  is  the  guilty  agent.  Both  of 
these  essential  propositions  are  for  the  determination  of  the 
jury,  and  both  must  be  proved  beyond  a  reasonable  doubt.  To 
hold  that  the  court  must  decide  ultimately  either  of  these 
propositions  would  be  tantamount  to  a  denial  of  the  constitu- 
tional right  of  trial  by  jury. 

In  Matthews  v.  State,  supra,  no  evidence  was  offered  by  the 
prosecution,  other  than  the  uncorroborated  confessions  of  the 
defendant;  and  as  on  these  alone  a  conviction  should  not  be 
had,  it  was  held  that  they  should  have  been  excluded.  Some 
preliminary  testimony,  tending  to  show  the  corpus  delicti, 
should  precede  the  admission  of  the  confessions.  The  suffi- 
ciency of  the  preliminary  proof  of  the  voluntary  character  of  a 
confession,  which  the  law  requires,  is  that  it  appear  prima 
fade  that  the  confession  was  voluntary.  Mose  v.  State,  supra; 
King  v.  State,  40  Ala.,  314.  And  to  render  the  acts,  declara- 
tions and  conduct  of  each  person  in  promotion  of,  and  in  rela- 
tion to,  the  purpose  of  a  conspiracy,   admissible  against  a 


46  AMERICAN  CRIMINAL  REPORTS. 

co-conspirator,  "a  foundation  must  be  laid,  by  proof  suflacient, 
in  the  opinion  of  the  presiding  judge,  to  establish,  prima  facie, 
the  existence  of  such  conspiracy."  McAnally  v.  State,  H  Ala., 
9.  It  is  the  province  of  the  judge  to  determine  whether  there 
is  testimony  sufBcient  to  make  it  appear,  prima  facie,  that  a 
crime  has  been  committed.  The  evidence  on  which  the  judge 
acts  may  not  necessarily  establish  the  corpus  delicti.  It  may 
be,  and  often  is,  conflicting  and  contradictory.  In  such  case, 
the  credibility  of  the  witnesses,  and  the  sufficiency  of  the  entire 
evidence,  are  for  the  ultimate  decision  of  the  jury.  In  arson, 
the  corpus  delicti  consists,  not  alone  of  a  building  burned,  but 
also  of  its  having  been  wilfully  fired  by  some  responsible  per- 
son. Burning  by  accidental  and  natural  causes  must  be  satis- 
factorily excluded,  to  constitute  sufficient  proof  of  a  crime 
committed.  This  degree  of  proof,  though  requisite  to  a  con- 
viction, is  not,  however,  antecedent  and  necessary  to  the  admis- 
sibihty  of  confessions. 

In  this  case,  there  was  evidence  tending  to  show  a  fresh  track 
in  the  lane  leading  from  the  road  to  the  house ;  that  this  track, 
and  the  track  of  the  defendant,  corresponded;  that  the  fire, 
when  first  discovered,  was  burning  on  the  outside,  about  six 
feet  from  the  ground,  at  a  part  of  the  house  in  which  there  had 
been  no  fire  during  the  night ;  that  the  fire  occurred  about  mid- 
night, and  spread  so  rapidly  that  only  one  bed  and  bedding 
were  saved.  While  there  was  some  conflict  in  the  testimony, 
and  there  was  evidence  tending  to  show  that  the  burning  may 
have  been  accidental,  the  evidence  tending  to  show  the  corpus 
delicti  is  sufficient  to  lay  a  foundation  on  which  to  rest  the 
admissibility  of  the  confessions. 

The  previous  threats  of  the  defendant,  and  his  declarations 
in  the  nature  of  threats,  were,  on  the  same  principle,  properly 
admitted.  While  they  are  not,  of  themselves,  convincing  of 
guilt,  from  them,  in  connection  with  the  other  circumstances, 
if  beheved  by  the  jury,  guilt  may  be  a  logical  sequence. 

The  certificate  of  entry  was  collaterally  and  incidentally  in 
issue,  and  was  shown  to  have  been  burned.  Its  real  existence 
was  immaterial.  If  there  was  a  controversy  in  respect  to  the 
entry  and  ownership  of  the  land,  and  the  defendant  was  pre- 
viously informed  and  believed  that  the  occupants  had  a  certifi- 
cate of  entry  in  the  house,  such  evidence  is  admissible,  and 
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may  be  considered  as  tending  to  show  a  motive.  Woods  v. 
State,  Y6  Ala.,  35.  For  this  purpose,  a  certified  transcript  of 
the  certificate  is  not  requisite. 

On  the  record,  as  first  certified,  we  could  not  consider  the 
charges  asked  by  the  defendant,  and  refused  by  the  court,  be- 
cause the  bill  of  exceptions  did  not  show  they  were  in  writing. 
The  clerk  has  certified  that  the  charges  copied  in  the  bill  of 
exceptions  are  in  writing,  and  on  file  in  his  office,  and  each  is 
indorsed  refused  by  the  presiding  judge.  This  made  the 
charges  a  part  of  the  record.  Mobile  8av.  Bank  v.  Fry,  69  Ala., 
348. 

In  Bain  v.  State,  74  Ala.,  38,  it  was  held  that  a  charge 
requested,  in  these  words :  "A  probability  of  the  defendant's 
innocence  is  a  just  foundation  for  a  reasonable  doubt  of  his 
guilt,  and,  therefore,  for  his  acquittal,"  asserts  a  correct  legal 
proposition,  and  its  refusal  will  work  a  reversal  of  the  judg- 
ment. Willia7ns  v.  State,  52  Ala.,  411,  which  asserts  a  con- 
trary rule,  was  overruled.  The  fifth  charge  requested  by  the 
defendant,  which  asserts,  if  there  is  from  the  evidence  a  prob- 
ability of  the  innocence  of  the  defendant,  he  is  entitled  to  an 
acquittal,  should  have  been  given.  The  other  charges  are 
either  in  conflict  with  the  rules  we  have  above  stated,  or,  from 
their  phraseology,  are  calculated  to  mislead. 

Section  4920  of  the  code  provides :  "  "When  a  verdict  is  ren- 
dered, and  before  it  is  recorded,  the  jury  may  be  polled,  on  the 
requirement  of  either  party ;  in  which  case  they  must  be  sev- 
erally asked  if  it  is  their  verdict ;  and  if  any  answer  in  the 
negative,  the  jury  must  be  sent  out  for  further  deliberation." 
The  law  secures  to  the  defendant  a  unanimous  verdict,  and 
polling  the  jury  is  the  means  provided  by  the  statute  of  ascer- 
taining that  each  juror  agrees  to  the  verdict.  The  motives 
which  influenced,  or  the  reasons  that  governed  the  juror,  can- 
not be  inquired  into.  The  statute  authorizes  the  jury  to  be 
sent  out  for  further  deliberation,  only  when  one  or  more  answer 
in  the  negative.  The  answer  of  the  juror  expressed  his  agree- 
ment to  the  verdict,  and  thus  it  was  shown  to  be  the  joint  ver- 
dict of  the  entire  jury.    State  v.  John,  8  Ired.,  330. 

For  the  error  mentioned,  the  judgment  is  reversed  and  cause 
remanded. 
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Stitz  V.  State. 

(104  Ind.,  359.) 

» 

Aeson:  Evidence — Instructions  —  Beasonable  doubt. 

1.  EviDENOE  TO  SHOW  MOTIVE. —  For  the  purpose  of  showing  a  motive  it 

is  competent  in  a  prosecution  for  arson  to  prove  an  overvaluation  of  in- 
siu-ed  property  destroyed  by  Are,  and  a  demand  of  the  insurer  for  such 
value. 

2.  Expi^NATioN  OF  TESTIMONY  OFFEEED  TO  SHOW  MOTIVE. — Where  evi- 

dence tending  to  show  an  overvaluation  of  property  is  given,  and  there  is 
also  evidence  which  tends  to  show  that  it  was  made  by  mistake  of  fact 
or  error  of  judgment,  the  accused  is  entitled  to  an  instruction  that,  if 
the  overvaluation  arose  from  such  cause,  it  is  not  to  be  taken  as  evi- 
dence of  a  criminal  motive  or  intent. 
8.  Reasonable  doubt. —  An  instruction  that:  "  while  each  juror  must  be 
satisfied  of  the  defendant's  guilt  beyond  a  reasonable  doubt,  to  authorize 
a  conviction,  such  reasonable  doubt,  unless  entertained  by  aU  the  jurors, 
does  not  warrant  an  acquittal,"  is  erroneous. 

From  Jasper  Circuit  Court. 

JS.  P.  De  Hart  and  8.  P.  Thompson,  for  appellant. 
M.  R.  Walker,  prosecuting  attorney,  and  E.  P.  Hammond, 
for  the  state. 

Elliott,  J.  The  indictment  upon  which  the  appellant  was 
convicted  charges  him  with  the  crime  of  arson ;  and  charges 
also  that  the  crime  was  committed  for  the  purpose  of  defraud- 
ing the  Phoenix  Insurance  Company,  who  had  issued  a  policy 
of  insurance  upon  the  building  burned.  The  state  was  permit- 
ted to  give  in  evidence  a  claim  made  by  the  appellant  for 
property  destroyed  by  the  fire,  and  to  prove  that  he  put  a  value 
upon  the  property  beyond  its  real  worth.  "We  regard  this  evi- 
dence as  competent.  We  do  not,  however,  agree  with  the 
counsel  for  the  state  that  it  was  competent  for  the  purpose  of 
impeaching  the  character  of  the  accused.  On  the  contrary,  we 
regard  the  theory  of  the  counsel  for  the  state  upon  this  point 
as  radically  erroneous.  Character  cannot  be  impeached  by 
evidence  of  specific  acts.  This  familiar  principle  shatters  the 
theory  of  the  state.  In  proceeding  upon  this  theory  counsel 
were  led  into  serious  error  in  their  argument  to  the  jury,  and 
the  court  followed  them  to  the  manifest  injury  of  the  appel- 
lant. 


STITZ  V.  STATE.  49 

"We  put  our  ruling  on  the  ground  that  the  evidence  was  com- 
petent as  tending  to  show  a  motive  to  commit  the  crime.    If  an 
accused  has  a  policy  of  insurance  on  his  property,  and  claims 
from  the  insurer  more  than  the  property  is  worth,  it  supplies 
some  evidence  of  a  wicked  motive.     If  a  man  should  claim, 
under  oath,  $1,000  for  property  of  no  greater  value  than  $100, 
\that  fact  would  supply  some  evidence  tending  to  establish  a 
■'motive  for  setting  fire  to  the  building  in  which  it  was  situated. 
It  would,  however,  be  a  mere  circumstance  to  be  considered  in 
)  connection  with  other  facts.     Of  itself,  it  would  not  be  of  great 
^  weight,  but  it  would  nevertheless  be  some  evidence  of  a  crim- 
inating character. 

The  law  recognizes  the  principle  that  men  are  impelled  to 
I  commit  crimes  from  some  motive.  There  are,  indeed,  few 
^  motiveless  crimes,  and  among  the  motives  impelling  men  to 
crime  is  that  of  gain.  In  a  thoughtful  and  philosophical  treatise 
it  is  said :  "  As  there  must  pre-exist  a  motive  to  every  volun- 
tary action  of  a  rational  being,  it  is  proper  to  comprise  in  the 
class  of  moral  indications  such  particulars  of  external  relation 
as  are  usually  observed  to  operate  as  inducements  to  crime, 
and,  among  the  motives  that  influence  human  conduct,  this 
author  classes  that  of  gain.  "Wills,  Circ.  Ev.,  39.  Another 
author  says :  "  In  looking  at  the  motives  which  instigate 
human  conduct,  we  ascend  to  the  very  origin  of  crime."  Bur- 
rill,  Circ.  Ev.,  281.  At  another  place  this  author  says:  "  The 
motive  of  gain,  in  the  stricter  sense  of  the  term,  may  be  excited 
by  two  different  classes  of  objects  —  First,  by  something  visible 
and  tangible,  which  the  party  meditating  the  crime  desires  to 
possess;  and,  secondly,  by  some  substantial  benefit  which  is  ex- 
pected to  accrue  as  the  result  of  the  contemplated  act."  Id., 
285.  The  case  of  State  v.  Cohn,  9  Nev.,  179,  supplies  an  illus- 
tration of  the  practical  application  of  these  principles.  In  that 
case  the  appellant  was  charged  with  arson,  and  it  was  held  that 
evidence  of  over-large  insurance  upon  his  goods  was  competent 
"  to  show  a  possible  or  probable  motive,  such  motive  being  a 
material  link  in  the  chain  of  circumstances."  In  the  course  of 
the  opinion  in  that  case  it  was  said : 

"  Now  it  is  not  a  natural  thing  for  a  man  to  fire  his  own 
premises, —  presumptively  appellant  was  innocent.  "What,  then, 
is  the  logical  and  natural  course  of  human  thought  at  such  a 
Vol.  V— 4 
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juncture?  Is  it  not  to  inquire  what  motive,  if  any,  existed 
which  could  have  influenced  a  sane  person  to  do  such  an  act? 
Such  was  the  course  pursued  by  the  prosecution.  The  motive 
was  sought,  and  by  it  claimed  to  be  found  in  the  fact  of  an  un- 
due insurance, —  not  only  a  perfectly  proper  proceeding,  but 
indeed  the  only  one  open." 

The  same  principle  is  declared  in  Com.  v.  Hudson,  97  Mass., 
565,  and  in  Shepherd  v.  People,  19  N.  Y.,  537.  In  this  last  case 
Denio,  J.,  speaking  for  the  court,  said : 

"  The  prisoner's  house  had  been  burned,  and  he  was  charged, 
upon  circumstantial  evidence,  with  having  set  it  on  fire. 
Prima  facie  he  had  no  motive  for  the  act,  but  a  strong  pecun^ 
iary  one  against  it.  But  if  he  had  a  contract  of  indemnity,  and 
especially  if,  under  it,  he  might  probably  obtain  more  than  the 
value  of  the  property,  the  case  would  be  quite  different." 

Mr.  Bishop  says : 

"  Evidence  that  the  insurance  was  for  more  than  the  worth 
of  the  building  is  pertinent ;  also  that  the  defendant  attempted 
to  procure  payment  of  what  was  thus  excessive."  2  Bish.  Crim. 
Proc,  §  50. 

These  cases  are  in  harmony  with  the  general  rule  which  that 
author  thus  states : 

"  Hence  proof  of  motive  is  never  indispensable  to  a  convic- 
tion; but  it  is  always  competent  against  the  defendant."  1 
Bish.  Crim.  Proc,  §1107;  Wills,  Circ.  Ev.,  41;  Goodwin  v. 
State,  96  Ind.,  550,  see  p.  560. 

While  it  is  competent  to  prove  facts  tending  to  show  an  evil 
motive,  yet  such  facts  are  always  susceptible  of  explanation. 
Motive  is  but  a  circumstance,  and  it  is  always  proper  to  explain 
the  act  which  is  adduced  as  evidence  of  a  wicked  motive.  This 
is  true  of  the  present  case.  If  the  valuation  of  the  property  was 
made  by  mistake,  or  was  a  mere  honest  error  of  opinion,  the 
probatory  force  of  the  fact  that  there  was  a  claim  made  for  a 
value  greater  than  the  actual  one  would  be  materially  weak- 
ened, if  not  entirely  destroyed.  It  is  not  uncommon  for  men 
to  place  too  great  a  value  on  their  own  property,  and  an  error 
in  doing  so  is  not  necessarily  a  criminating  circumstance.  Oit- 
izens\  etc.,  Ins.  Co.  v.  Short,  62  Ind.,  316.  The  accused  was 
entitled  to  an  instruction  that  if  the  overvaluation  of  the 
property  was  the  result  of  an  error  of  judgment,  or  of  a  mistake 
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of  fact,  it  was  not  necessarily  evidence  of  a  wicked  motive  or 
criminal  intent.  Our  opinion  is  that  the  court  erred  in  refusing 
the  instruction  asked  by  the  appellant  upon  this  point. 

The  court  gave  to  the  jury  this  instruction: 

"  While  each  juror  must  be  satisfied  of  the  defendant's  guilt 
beyond  a  reasonable  doubt,  to  authorize  a  conviction,  such 
reasonable  doubt,  unless  entertained  by  all  the  jurors,  does  not 
warrant  an  acquittal." 

This  instruction  is  palpably  erroneous.  There  can  be  no  con- 
viction of  a  crime  unless  all  the  jurors  are  satisfied,  beyond  a 
reasonable  doubt,  of  the  guilt  of  the  accused.  The  law  upon 
this  point  is  firmly  settled.  The  instruction  before  us  in  effect 
reverses  this  rule,  for  it  informs  the  jury  that  "  such  reasonable 
doubt,  unless  entertained  by  all  the  jurors,  does  not  warrant  an 
acquittal."  This  must  have  induced  the  jurors  to  think  that 
unless  all  concurred  in  entertaining  a  reasonable  doubt  the  ver- 
dict should  be  against  the  defendant.  This  is  in  direct  opposi- 
tion to  the  rule  declared  by  our  decisions.  Castle  v.  State,  Y5 
Ind.,  146 ;  Clem  v.  State,  42  Ind.,  420.  This  instruction  is  essen- 
tially different  from  the  one  passed  upon  in  Fassinow  v.  State, 
89  Ind.,  235.  A  reasonable  doubt  entertained  by  some  of  the 
members  of  the  jury  may  not  compel  an  acquittal,  but  it  may  so 
strongly  prevail,  and  among  so  many,  as  to  warrant  others  in 
yielding  their  opinions,  and  joining  in  a  verdict  of  acquittal. 
At  all  events,  an  instruction  which  indicates,  as  the  one  under 
immediate  mention  does,  that  individual  jurors  should  not  acquit 
unless  all  the  members  of  the  jury  entertain  doubts  of  the  de- 
fendant's guilt,  is  erroneous.  It  may  possibly  be  that,  in  a  case 
where  the  evidence  satisfactorily  shows  the  guilt*  of  the  ac  ■ 
cused,  there  should  be  no  reversal  for  such  an  error  as  that  com- 
mitted in  giving  the  instruction ;  but,  however  this  may  be  in 
other  cases,  in  such  a  case  as  this,  where  the  evidence  is  far  from 
satisfactory,  we  cannot  disregard  the  error  committed  in  giving 
the  instruction  under  examination. 

There  are  other  instructions  given  which  we  deem  erroneous ; 
but  we  do  not  think  it  necessary  to  discuss  them,  for  the  judg- 
ment must  be  reversed  for  the  errors  pointed  out. 

Judgment  reversed,  with  instructions  to  issue  the  proper 
order  for  .the  return  of  the  appellant. 
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State  v.  Melick. 

(65  Iowa,  614.) 

Abson  :  Evidenee^r-  Horse-shoe  tracks. 

1.  Arson — Circumstantial  evidence. —  Evidence  that  horse-shoe  tracks 

led  from  the  place  whex-e  a  crime  was  committed  to  the  bam  of  the 
person  accused  of  committing  such  crime,  and  that  the  tracks  corre- 
sponded to  the  shoes  on  a  horse  owned  by  the  accused,  wiU  not  of  itself 
warrant  a  conviction. 

2.  EvreaNCE  IN  KEBUTTAL. —  In  such  casc,  the  accused  ought  to  be  allowed 

to  prove  that  the  horse  could  not  wear  a  shoe  of  the  kind  and  dimen- 
sions given  as  the  size  of  the  track  measured  by  the  prosecuting  wit- 
ness. 

Appeal  from  Buchanan  District  Court. 

The  defendant  was  indicted  and  tried  for  the  crime  of  set- 
ting fire  to  and  burning  fifteen  stacks  of  hay,  the  property  of 
on©  Small.' 

H.  W.  Holman  and  H.  Boies,  for  appellant. 
Srmth  McPherson,  attorney-general,  for  the  state. 

RoTHROCK,  J.  The  hay  was  burned  in  the  night-time.  The 
fire  was  discovered  while  the  stacks  were  burning,  and  Small, 
the  owner  of  the  hay,  and  others  collected  at  the  fire,  and 
were  on  the  ground  at  daylight  next  morning.  They  dis- 
covered certain  horse  tracks  leading  up  near  where  the  hay  had 
been  stacked,  and  then  away  from  the  place.  The  defendant 
and  Small  owned  and  resided  on  adjoining  farms.  Small  and 
some  three  or  four  others,  followed  these  horse  tracks  up  near 
to  the  defendant's  barn.  They  measured  the  tracks  with  a 
stick,  and  went  to  defendant's  barn,  and  with  defendant's  con- 
sent they  measured  the  feet  of  a  horse  belonging  to  defendant 
and  which  was  in  the  barn,  ^mall  claimed  that  the  tracks 
found  leading  to  and  away  from  his  stack-yard  were  made  by 
the  defendant's  said  horse.  He  made  this  claim  in  the  presence 
of  the  defendant.  This  alleged  similarity  between  the  tracks 
and  the  shoes  on  the  horse  was  the  principal  fact  relied  upon 
to  convict  the  defendant  of  the  crime.  It  is  true,  there  had 
been  some  ill-feeling  between  the  parties  previous  to  that.  The 
defendant  claimed  that  he  had  an  account  against  Small,  which 
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he  assigned  to  another  person,  who  commenced  suit  upon  it. 
Small  set  up  a  counter-claim,  and  recovered  judgment  for  costs. 
A  witness  testified  that  some  two  or  three  weeks  before  the 
fire  the  defendant,  in  speaking  of  the  law-suit,  said :  "  This  is 
not  the  end  of  it." 

We  have  carefully  examined  the  testimony  relating  to  what 
occurred  on  the  day  after  the  fire.  There  were  two  or  three 
interviews  between  Small  and  his  friends  on  one  side,  and  the 
defendant  on  the  other  side.  After  the  first  measurement  of 
the  shoes  on  the  horse,  Small  and  his  friends  desired  to  measure 
the  shoes  again,  and  defendant  objected,  but  afterwards  con- 
sented that  it  might  be  done.  A  day  or  two  after  the  fire, 
the  defendant  took  the  horse  to  a  blacksmith  and  had  the  shoes 
removed,  and  nailed  together  and  marked  by  the  blacksmith 
so  that  he  could  identify  them.  The  question  as  to  whether 
the  tracks  were  made  by  the  defendant's  horse  was  disputed 
clear  through  the  trial.  But,  suppose  it  be  conceded  that  they 
were  made  by  said  horse,  what  does  it  establish  ?  We  think  a 
jury  would  be  warranted  in  finding  therefrom  that  the  stacks 
were  fired  by  some  one  who  rode  the  horse  to  the  stacks.  And 
if  there  were  any  other  evidence  in  the  case  pointing  to  the 
defendant  as  the  guiltj''  party,  the  fact  that  his  horse  was  at 
the  place  where  the  fire  occurred  would  be  a  strong  circum- 
stance against  him.  But  without  such  other  evidence,  the 
tracks  amount  to  no  more  than  mere  suspicion.  The  defend- 
ant's barn  stood  open,  and  unless  there  is  other  evidence  con- 
necting the  defendant  with  the  crime,  how  can  it  be  said  that 
the  defenaant  was  the  criminal? 

We  have  searched  the  record  in  vain  for  any  other  evidence 
against  the  defendant.  Every  act  done  and  declaration  made 
by  him  after  the  fire  is  as  consistent  with  innocence  as  it  is  with 
guUt.  His  refusal  to  have  the  mare's  shoes  measured  the 
second  time  was  just  as  fairly  attributable  to  the  indignation 
of  an  innocent  man  at  being  accused  of  a  high  crime  as  it  wjas 
to  a  desire  to  conceal  the  evidence  of  a  crime  he  had  committed. 
We  are  satisfied  that  there  was  not  sufficient  evidence  to  war- 
rant a  verdict  of  guilty. 

2.  In  view  of  a  new  trial,  we  deem  it  proper  to  say  that  the 
defendant  should  have  been  permitted  to  show  that  the  horse 
in  question  could  not  wear  a  shoe  of  the  dimensions  given  as 
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the  size  of  the  track  measured  by  Lewis  Small.  The  declara- 
tion of  the  defendant,  made  after  the  fire,  that  he  would  "  make 
SmaU  wish  he  had  left  him  alone  before  he  left  him,"  ought 
not  to  have  been  introduced  in  evidence.  "Whatever  of  hostil- 
ity to  Small  was  evinced  thereby  might  quite  as  well  be  at- 
tributed to  the  accusation  made  against  defendant  for  burning 
the  hay  as  to  any  previous  malice  or  ill-will,  and  the  cross- 
examination  of  the  witness  Blank  should  have  been  confined 
to  the  subject  of  conversation  to  which  he  testified  in  his  ex- 
amination in  chief. 

Reversed,. 


State  v.  Montgomeet. 

(65  Iowa,  483.) 

Assault  and  battery  committed  upon  a  trespasser. 

i.  Counsel  of  prosecuting  witness. —  In  a  prosecution  by  information 
for  an  assault  and  battery,  counsel  may  be  employed  to  assist  in  the 
trial  of  the  case  by  the  prosecuting  witness. 

2.  Assault  with  revolver  —  Repetition  of  threatening  acts.— In 

the  case  of  a  prosecution  for  assault  in  pointing  a  cocked  revolver  at 
prosecuting  witness  and  driving  him  from  a  certain  road  which  de- 
fendant had  prohibited  him  from  traveling,  it  is  not  error  to  receive 
evidence  showing  that  he  pointed  the  revolver  at  witness  more  than 
once,  when  aU  such  acts  point  to  but  one  transaction,  and  tend  to  show 
the  defendant's  animus. 

3.  Trespasser. —  An  assault  with  a  revolver  cannot  be  justified  by  proof 

that  the  person  assaulted  was  a  trespasser,  and  that  the  purpose  of  the 
assault  was  to  remove  him  from  the  premises. 

Appeal  from  Marion  District  Court. 

C.  IT.  JRohinson  and  Ayres  Bros.,  for  appellant. 
Smith  MoPherson,  attorney-general,  for  the  state. 

Beck,  C.  J.  We  shall  proceed  to  dispose  of  the  objections 
urged  by  defendant  to  the  judgment  of  the  court  below  in 
the  order  of  their  discussion  by  counsel. 

1.  An  attorney  who  had  prosecuted  the  case  before  the  jus- 
tice of  the  peace  was,  upon  the  request  and  consent  of  the  dis- 
trict attorney,  permitted  to  assist  in'  the  prosecution  in  the 
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district  court.  This  was  made  the  ground  of  an  exception  in 
the  court  below,  and  the  objection  is  renewed  in  this  court. 
"We  have  held  that,  with  the  consent  of  the  district  attorney, 
the  district  court  may  permit  attorneys  employed  by  private 
parties  to  assist  in  prosecutions.  State  v.  Fitzgerald,  49  Iowa, 
260.  This  decision  is  questioned  by  defendant's  counsel,  for 
the  reason  that  they  think  it  was  not  well  considered,  and  the 
decisions  of  other  states  are  not  referred  to  in  the  opinion.  It 
will  be  observed  that  the  decision  is  based  upon  the  long  exist- 
ence in  the  state  of  the  practice  to  which  counsel  object  —  a 
consideration  of  more  weight  than  decisions  of  other  courts. 
The  personal  observation  of  some  of  us  warrants  the  state- 
ment that  the  practice  has  prevailed  in  this  state  for  more  than 
forty  years,  and  none  of  us  have,  until  recently,  heard  it  ques- 
tioned. A  practice  so  long  and  firmly  established  can  only  be 
abrogated  by  legislative  enactment.  But  counsel  for  defend- 
ant think  that  this  case  should  not  be  regarded  as  within  the 
rule  of  State  v.  Fitgzerald,  for  the  reason  that  the  assisting 
counsel  was  employed  by  the  prosecuting  witness.  Under  the 
long-prevailing  practice  the  prosecuting  witness  has  always 
been  permitted  to  employ  an  attorney  to  assist  the  officers  in 
charge  of  the  prosecution.  Counsel  for  defendant  think  that, 
as  the  prosecuting  witness  may  be  held  liable  for  costs,  he  is 
interested  in  the  result  of  the  prosecution,  and  therefore  ought 
not  to  be  permitted  to  employ  counsel  in  the  case.  This  con- 
sideration, we  think,  gives  strong  support  to  the  justice  and 
correctness  of  the  practice.  Surely  the  prosecuting  witness, 
being  liable  for  costs  if  the  prosecution  fails,  ought  to  have 
the  right  to  employ  counsel  for  his  own  protection. 

2.  The  assault  of  which  defendant  was  charged  consisted  in 
pointing  in  a  threatening  manner  at  the  prosecuting  witness  a 
cocked  revolver.  The  evidence  tends  to  prove  that  the  prose- 
cuting witness  was  forbidden  by  defendant  to  travel  upon  a 
certain  road  through  a  farm  owned  or  controlled  by  defendant, 
and  was  compelled  by  the  display  of  the  revolver  to  leave  the 
premises.  In  accomplishing  his  purpose  of  preventing  the 
prosecuting  witness  passing  over  the  farm,  defendant  pointed 
the  revolver  more  than  once  at  the  witness.  Counsel  now 
claims  that  the  evidence  shows  more  than  one  offense,  and  was 
therefore  erroneously  admitted,  so  far  as  it  tended  to  prove 
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more  than  one  act.  But  all  the  evidence,  in  fact,  pertains  to 
but  one  transaction  —  two  continuous  acts  done  for  the  pur- 
pose of  driving  the  witness  away  from  the  premises.  The 
separate  acts  of  pointing  the  weapon  constituted  but  one  as- 
sault. While  one  act  alone  constituted  an  offense,  all  were 
properly  shown,  to  establish  the  animus  of  the  defendant. 
This  view  disposes  of  several  objections  made  to  the  admission 
of  evidence  and  instructions  given. 

3.  Upon  the  cross-examination  of  the  prosecuting  witness  he 
stated,  in  response  to  a  question  by  defendant,  that  there  had 
been  a  difficulty  between  them.  This  evidence  v?as  competent 
to  show  the  feeling  of  the  witness  towards  the  defendant. 
But  the  prosecuting  witness  was  then  asked  if  he  had  not 
struck  the  defendant,  and  an  objection  to  the  question  was 
rightly  sustained.  If  the  fact  had  been  shown,  it  would  have 
been  no  justification  for  the  assault,  and  would  have  led  to 
inquiry  into  collateral  matters  not  pertinent  to  the  case. 

4.  The  defendant  testified  that  he  had  no  intention  of  usins: 
the  revolver  to  assail  the  prosecuting  witness  unless  it  became 
necessary.  He  was  then  asked  what  intention  he  had  in  tak- 
ing the  revolver  with  him,  other  than  to  defend  himself.  He 
was  not  permitted  to  answer  the  question.  "We  think  the  court 
ruled  rightly  in  rejecting  the  evidence.  Whatever  may  have 
been  defendant's  intentions  in  arming  himself,  if  they  did 
not  relate  to  the  assault  they  were  irrelevant.  If  the  defend- 
ant had  the  weapon  in  his  hand  for  a  proper  and  innocent  pur- 
pose, this  would  not  excuse  him  in  pointing  it  in  a  threatening 
manner  at  the  prosecuting  witness. 

5.  An  objection  to  evidence  admitted  by  the  district  court, 
raised  by  the  assignment  of  errors,  is  not  argued  by  counsel, 
who  content  themselves  with  simply  stating  it.  It  is  possible 
that  we  may  not  be  required  to  pass  upon  it,  but  are  authorized 
to  regard  it  as  abandoned.  But,  upon  consideration  of  the 
objection,  if  we  may  be  required  to  consider  it  without  argu- 
ment, we  find  that  it  is  not  well  taken. 

6.  Several  questions  were  asked  a  witness  (Horsman)  by  de- 
fendant, to  which  answers  were  not  permitted.  The  rulings 
are  now  complained  of  by  counsel.  As  it  does  not  appear 
what  evidence  was  expected  to  be  elicited,  we  cannot  determine 
that  the  ruUngs  were  wrong.      Votaw  v.  Biehl,  62  Iowa,  675. 
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7.  Numerous  objections  are  made  to  rulings  upon  the  in- 
structions. Many  of  them  are  based  upon  incorrect  criticisms 
and  interpretations  of  the  instructions  given,  and  need  not  be 
further  noticed.  The  instructions  announce  the  rule  that  an 
assault  with  a  revolver  cannot  be  justified  on  the  ground  that 
the  person  assaulted  was  a  trespasser,  and  the  purpose  of  the 
assault  was  to  remove  the  trespasser  from  the  premises.  The 
instructions  are  correct.  It  wiU  not  be  claimed  that  a  deadly 
weapon  can  be  used  in  resisting  a  mere  trespasser.  It  follows 
that  an  attempt  to  use  such  a  weapon  upon  a  trespasser  is  un- 
lawful. Instructions  asked  by  defendant  were  in  conflict  with 
the  doctrine  we  have  announced,  and  were  properly  refused. 

8.  The  court  correctly  directed  the  jury  upon  the  question 
of  defendant's  right  of  self-defense  in  case  he  was  assaulted, 
or  honestly  believed  that  he  was  about  to  be  assaulted,  by  the 
prosecuting  witness,  Avith  a  deadly  weapon,  which  was  claimed 
upon  the  trial.  Other  rules  of  the  instructions  given  are  cor- 
rect.    They  demand  no  further  attention. 

9.  It  is  insisted  that  the  verdict  is  not  sufficiently  supported 
by  the  evidence.  We  think  differently.  The  judgment  can- 
not be  disturbed  on  this  ground. 

AJirmed. 


Cline  v.  State. 

(43  Ohio  St.,  332.) 

Assault  with  intent  to  kill:  Instructions — Intoacication. 

1.  Insteuction  assuming  existence  of  disputed  facts. —  Where  a  fact 
material  to  the  issue,  concerning  the  existence  of  which  there  is  con- 
flict in  the  evidence,  is  assumed  by  the  court  in  the  charge  to  the  jury 
to  be  fully  established,  the  province  of  the  jury  is  invaded,  and  preju- 
dicial error  is  shown. 

3,  Assault  with  intent  to  wound  or  kill  —  Intoxication. —  Intoxi- 
cation is  no  defense  to  a  prosecution  for  crime ;  but,  in  some  cases, 
evidence  of  intoxication  is  admissible  to  show  that  no  crime  has  been 
committed,  or  to  show  the  degree  or  grade  of  a  crime ;  and,  in  a  prose- 
cution for  maliciously  shooting  with  intent  to  wound,  evidence  that 
the  defendant  was  so  much  intoxicated  that  he  could  not  form  or  have 
such  intent  is  admissible. 


58  AMERICAN  CRIMINAL  REPORTS. 

3.  Manslatjghtbk— INSTEUCTION.—  In  a  prosecution  for  maliciously  shoot- 
ing with  intent  to  wound  or  kill,  it  is  error  to  charge  that  the  defend- 
ant should  be  found  guilty  of  such  felony,  if  he  might  have  been 
prof)erly  convicted  of  manslaughter  had  death  resulted  from  the  shoot- 
ing. 

Error  to  the  Court  of  Common  Pleas  of  Athens  County. 

E.  Tompkins,  for  plaintiff  in  error. 

J.  Lawrence,  attorney-general,  and  B.  L.  Sleeper,  prosecuting 
attorney,  for  the  state. 

Oket,  J.  Cline  was  tried  in  the  court  of  common  pleas  of 
Athens  county,  at  the  February  term,  1885,  for  maliciously 
shooting  Kinkead;  the  indictment  charging  in  the  first  count 
an  intent  to  kill,  and  in  the  second  count  an  intent  to  wound. 
The  verdict  was  "  guilty "  upon  the  second  count,  and  "  not 
guilty  "  upon  the  first,  and  the  prisoner  was  sentenced  to  the 
penitentiary.  This  is  a  petition  in  error  to  reverse  the  judg- 
ment. The  Revised  Statutes  define  the  crime  and  prescribe  the 
punishment,  and  also  provide  that,  upon  such  an  indictment, 
there  may  be  a  conviction  for  an  assault.  Sections  6820,  6823, 
Y316;  and  see  Barher  v.  State,  39  Ohio  St.,  660;  Mitchell  v. 
State,  42  Ohio  St.,  383. 

1.  On  the  trial  it  was  material,  and  indeed  essential,  to  a 
conviction  for  felony  to  show  that  the  prisoner  was  actuated 
by  malice  in  shooting  Kinkead.  Previous  threats  of  the  pris- 
oner that  he  would  kill  Kinkead  afforded  not  only  competent 
but  potent  evidence  for  such  purpose.  Evidence  of  such  threats 
was  offered,  but,  on  the  other  hand,  testimony  was  given  that 
no  such  threats  had  been  made.  It  was,  therefore,  for  the 
jury  to  determine  whether  such  threats  had  been  made.  The 
court,  however,  assumed  the  province  of  the  jury  by  saying 
that  "  the  jury  should  also  consider  the  threats  made  by  the 
defendant."    This  was  as  well  prejudicial  as  erroneous. 

2.  Evidence  waa  offered  showing  that  the  prisoner  was  in- 
toxicated at  the  time  of  the  shooting.  The  court  charged 
that  "  if  the  jury  should  find  that  the  defendant  was  intoxicated 
to  such  an  extent  as  to  deprive  him  of  his  reason,  so  as  to  render 
him  incapable  of  reasoning  or  of  exercising  his  reasoning  facul- 
ties, the  jury  will  find  the  defendant  not  guilty  of  intent  to 
kill,  as  charged  in  the  first  count  of  the  indictment.    If  the 
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jury  should  find  that  the  defendant  was  intoxicated  to  such  an 
extent  as  to  deprive  him  of  his  reason,  and  "render  him  inca- 
pable of  forming  an  intent,  the  jury  may  proceed  further  and 
consider  whether  or  not  the  defendant  is  guilty  as  charged  in 
the  second  count." 

In  order  to  find  the  prisoner  guilty  of  the  felony  charged  in 
the  second  count,  it  was  necessary  to  prove  that  the  prisoner 
shot  Kinkead  with  the  specific  intent  of  wounding  him  {Barber 
V.  State),  and  no  reason  can  be  given  why  evidence  of  intoxi- 
cation might  not  be  considered  with  reference  to  the  felony 
charged  in  the  second  count,  if  it  could  be  considered  with 
reference  to  the  felony  charged  in  the  first  count.  In  making 
such  distinction  the  court  erred.  The  real  question,  therefore, 
is  whether,  in  such  a  case,  it  is  competent  to  show  that  the  de- 
fendant was,  at  the  time  of  the  shooting,  intoxicated  to  such  an 
extent  that  he  could  not  form  or  have  a  purpose  or  intent  to  kill 
or  wound. 

Where  a  person,  having  the  desire  to  do  to  another  an  un- 
lawful injury,  drinks  intoxicating  liquors  to  nerve  himself  to 
the  commission  of  the  crime,  intoxication  is  held,  and  properly, 
to  aggravate  the  offense ;  but  at  present  the  rule  that  intoxica- 
tion aggravates  crime  is  confined  to  cases  of  that  class.  The 
rule  is  well  settled  that  intoxication  is  not  a  justification  or  an 
excuse  for  crime.  To  hold  otherwise  would  be  dangerous  to 
and  subversive  of  public  welfare.  But  in  many  cases  evidence 
of  intoxication  is  admissible  with  a  view  to  the  question 
whether  a  crime  has  been  committed ;  or  where  a  crime,  con- 
sisting of  degrees,  has  been  committed,  such  evidence  may  be 
important  in  determining  the  degree.  Thus  an  intoxicated 
person  may  have  a  counterfeit  bank-bill  in  his  possession  for  a 
lawful  purpose,  and,  intending  to  pay  a  genuine  bill  to  another 
person,  may,  by  reason  of  such  intoxication,  hand  him  the 
counterfeit  bill.  As  intent,  in  such  case,  is  of  the  essence  of 
the  offense,  it  is  possible  that  in  proving  intoxication  you  go 
far  to  prove  that  no  crime  was  committed.  Pigman  v.  State, 
14z  Ohio,  555.  So,  where  the  offense  charged  embraces  de- 
liberation, premeditation,  some  specific  intent,  or  the  like,  evi- 
dence of  intoxication  may  be  important,  and  it  has  frequently 
been  admitted.  Id. ;  Nicholas  v.  State,  8  Ohio  St.,  435 ;  Davis 
V.  State,  25  Ohio  St.,  369;  Zytlev.  State,  31  Ohio  St.,  196.   The 
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leading  case  of  Pigman  v.  State  has  been  repeatedly  cited  with 
approval  {People' v.  Robinson,  2  Parker,  Or.  Eep.,  236;  People 
V.  Harris,  29  Cal.,  678;  Roberts  v.  People,  19  Mich.,  401;  State  v. 

Welch,  21  Minn.,  22;  Hopt  v.  People,  104  U.  S.,  631;  S.  C,  4 
Am.  Or.  E.,  365 ;  State  v.  Johnson,  40  Conn.,  136) ;  and  no  doubt 
the  law  upon  the  subject  is  correctly  stated  in  that  case,  and 
that  the  rule  as  there  expressed  is  humane  and  just;  but  there 
is  always  danger  that  undue  weight  will  be  attached  to  the  fact 
of  drunkenness,  where  it  is  shown  in  a  criminal  case,  and  courts 
and  juries  should  see  that  it  is  only  used  for  the  purpose  above 
stated,  and  not  as  a  cloak  or  justification  for  crime.     See,  also, 

U.  S.  V.  Brew,  5  Mason,  28 ;  S.  G.,  1  Lead.  Crim.  Cas.  (2d  ed.), 
131,  note;  Regina  v.  Pa^is,  14  Cox,  Crim.  Cas.,  563;  S.  C,  28 
Moak,  Eng.  Eep.,  657,  note ;  Lawson  on  Insanity,  533-768, — 
where  all  the  cases  are  collected  relating  to  the  admissibility 
and  effect,  in  criminal  cases,  of  proof  of  intoxication.  In  say- 
ing, as  the  court  virtually  said,  that  proof  of  intoxication  could 
not  be  considered  with  respect  to  the  felony  charged  in  the 
second  count  of  the  indictment,  there  was  prejudicial  error. 

3.  The  court  further  charged:  "If  the  jury  find  from  the 
evidence  that  the  defendant  was  intoxicated,  as  hereinbefore 
set  forth,  and  they  should  also  find  that  the  defendant  shot 
Kinkead  in  such  manner  that  if  death  had  ensued  it  would 
have  been  manslaughter,  they  should  find  the  defendant  guilty." 
The  jury  would  understand  from  such  a  charge,  and  no  doubt 
the  judge  desired  to  be  understood  as  saying,  that  if  death  had 
resulted,  and  the  crime  would  have  been  manslaughter,  the  de- 
fendant might,  death  not  resulting,  be  found  guilty  of  the 
felony  charged  in  one  of  these  counts.  But  to  convict  of  man- 
slaughter it  is  not  necessary  to  show  either  malice  or  an  intent 
to  kill  or  wound.  It  is  sufiicient  to  show  an  unlawful  kiUing. 
To  convict  of  the  felony  charged  in  this  indictment,  it  is  nec- 
essary to  show  malice,  and  an  intent  to  kill  or  wound.  The 
charge  was  manifestly  erroneous  and  plainly  prejudicial. 

Judgment  reversed. 
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Commonwealth  v.  Shedd. 

(140  Mass.,  451.) 

Attempt  to  commit  burglary:  Indictment  —  Intent — Evidence. 

1.  Attempt  to  commit  burglary  — Indictment.— An  indictment  which 
alleges  that  the  defendant,  "  in  the  night-time,  feloniously  did  attempt 
to  break  and  enter,  with  intent  the  goods  and  chattels  in  said  building 
then  and  there  being  found  then  and  there  feloniously  to  steal,  take 
and  cai-ry  away,  and  in  such  attempt "  did  certain  acts,  but  was  inter- 
cepted and  prevented  in  the  execution  of  the  offense,  is  sufficient. 

3.  Intent  to  steal  may  be  inferred.— -Where  the  evidence  tends  to  prove 
that  defendant  broke  and  opened  certain  windows,  the  jury  may  infer 
from  the  circumstances,  and  from  the  conduct  and  declarations  of  the 
defendant,  that  the  purpose  was  to  steal  from  the  building. 

J.  F.  Bore,  for  the  defendant. 

E.  J.  Sherman,  attorney-general,  and  H.  N.  Shepa/rd,  as- 
sistant attorney-general,  for  the  commonwealth. 

"W.  Allen,  J.  The  defendant  was  indicted,  on  Pub.  Stats., 
ch.  210,  §  8,  for  an  attempt  to  commit  burglary.  The  indictment 
alleges  that  the  defendant,  a  dwelling-house  described,  "  in  the 
night-time,  feloniously  did  attempt  to  break  and  enter,  with 
intent  the  goods  and  chattels  in  said  building  then  and  there 
being  found  then  and  there  feloniously  to  steal,  take  and  carry 
away,  and  in  such  attempt"  did  certain  acts;  but  "was  then 
and  there  intercepted  and  prevented  in  the  execution  of  said 
offense."  The  indictment  is  sufficient.  Com.  v.  Flynn,  3 
Cush.,  529 ;  Com.  v.  McLaughlin,  105  Mass.,  460. 

It  is  argued  that  it  is  uncertain  whether  the  words  "  said 
offense  "  refer  to  the  burglary  or  to  the  larceny,  or  to  the  at- 
tempt to  commit  burglary.  But  there  is  no  uncertainty.  The 
intent  to  commit  larceny  is  alleged  only  as  a  part  of  the  of- 
fense of  burglary,  which  the  defendant  is  alleged  to  have 
attempted  to  commit;  and  the  burglary,  and  not  the  attempt 
to  commit  it,  is  certainly  the  offense  in  the  execution  of  which 
the  defendant  is  alleged  to  have  been  intercepted  and  pre- 
vented. The  motion  to  quash  the  indictment  was  rightly  over- 
ruled. 

There  was  evidence  tending  to  prove  that  the  defendant 
broke  and  opened  the  windows,  which  was  the  act  alleged  to 
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have  been  done  in  the  attempt  to  commit  the  burglary;  and 
the  jury  might  well  have  inferred,  from  the  circumstances  at- 
tending the  act,  and  from  the  conduct  and  declaration  of  the 
defendant,  that  the  act  was  done  for  the  purpose  of  stealing 
from  the  building.  The  court  could  not  properly  have  given 
the  instruction  prayed  for,  that  on  the  evidence  the  jury  would 
not  be  warranted  in  finding  a  verdict  of  guilty. 

Exceptions  overruled. 


State  v.  Angelo. 

(18  Nev.,  425.) 

Attempt  to  escape  prom  prison:  Indictment — Jurors — Venire — Oath. 

1.  Overt  attempt  to  escape  from  prison. — An  indictment  which  shows 

that  the  prisoner,  while  lawfully  confined  in  the  state  prison  under  a 
judgment  of  a  competent  court  for  the  crime  of  burglary,  did  make 
an  overt  attempt  to  escape  therefrom ;  that  he  "  did  unlawfully,  forci- 
bly and  feloniously  breat  out  of  the  cell  in  said  prison  in  which  he 
was  confined,  and  out  of  the  building  in  which  said  cell  was  and  is," — 
contains  a  sufficient  statement  of  facts  to  show  the  commission  of  the 
crime  charged. 

2.  Certified  copy  of  judgment. —  It  is  not  necessary  to  state  in  such  in- 

dictment that  a  certified  copy  of  the  judgment  against  the  prisoner 
ior  the  crime  for  which  he  was  secured  had  been  handed  to  the  warden 
of  the  prison. 

3.  Court  to  decide  as  to  the  necessity  op  venire. — The  question  of 

the  necessity  of  summoning  an  open  venire  when  the  regular  panel  of 
jurors  is  exhausted  rests  in  the  discretion  of  the  judge,  and  is  not  left 
to  the  judgment  of  the  prisoner. 

4.  Statutory  form  of  oath  should  be  followed.— The  form  of  the 

juror's  oath,  as  prescribed  by  statute,  should  be  followed  as  far  as  pos- 
sible, but  the  substance  of  it  is  indispensable. 

Appeal  from  the  District  Court  of  the  Second  Judicial  Dis- 
trict, Ormsby  County. 

N.  Soderlerg,  for  appellant. 

W.  H.  Davenport,  attorney-general,  for  respondent. 

Hawlby,  C.  J.  Appellant,  having  been  convicted  of  an  overt 
attempt  to  escape  from  the  state  prison,  seeks  the  intervention 
of  this  court  for  a  new  trial. 
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1.  He  claims  that  his  demurrer  to  the  indictment  should 
have  been  sustained  upon  the  ground  that  the  indictment  did 
not  allege  the  existence  of  any  warrant  or  commitment  au- 
thorizing his  incarceration  in  the  state  prison ;  and  also  upon 
the  ground  that  the  facts  alleged  in  the  indictment  constitute 
the  crime  of  an  escape  from  the  prison,  instead  of  an  overt 
attempt  to  escape  therefrom.  Neither  of  these  positions  is 
well  taken.  The  indictment,  tested  by  the  requirements  of  the 
law  of  this  state  (1  Comp.  Laws,  1858),  is  sufficient.  It  shows 
that  appellant,  while  lawfully  confined  in  the  state  prison 
under  a  judgment  of  a  competent  court  for  the  crime  of  burg- 
lary, did  make  an  overt  attempt  to  escape  therefrom ;  that  he 
"  did  unlawfully,  forcibly  and  feloniously  break  out  of  the  cell 
in  said  prison  in  which  he  was  confined,  and  out  of  the  build- 
ing in  which  said  cell  was  and  is."  This  is  a  sufficient  state- 
ment of  facts  to  show  the  commission  of  the  crime  charged. 
1  Comp.  Laws,  2466.  It  was  unnecessary  to  aver  in  the  indict- 
ment that  a  certified  copy  of  the  judgment  against  appellant 
for  burglary  had  -been  delivered  to  the  warden  of  the  prison. 
The  statute  does  not  make  that  an  essential  fact  to  be  proved. 
It  does  require  that  the  prisoner  making  the  attempt  to  escape 
shall  be  "  lawfully  confined,  .  .  .  under  judgment  of  im- 
prisonment, in  said  prison ; "  and  these  facts  are  fully  set  forth 
in  the  indictment.  It  was  the  judgment  against  appellant  for 
burglary  that  authorized  his  imprisonment  in  the  state  prison, 
and  made  his  confinement  therein  lawful.  jEk  pa/rte  Smith,  2 
ISTev.,  340.  The  statute  requires  a  certified  copy  of  this  judg- 
ment to  be  given  to  the  warden  as  evidence  of  his  authority 
to  receive  the  prisoner  and  to  keep  him  confined  in  the  prison. 
1  Comp.  Laws,  2076. 

That  portion  of  the  indictment  which  designates  the  crime 
as  an  overt  attempt  to  escape  is  merely  formal  and  might  have 
been  omitted.  It  is  the  recital  of  the  facts  in  the  body  of  the 
indictment  that  constitutes  the  crime  of  which  appellant  is 
charged.  State  v.  Anderson,  3  Nev.,  256 ;  State  v.  Johnson,  9 
Nev.,  178 ;  State  v.  Bigg,  10  Nev.,  288.  Hence,  if  the  facts 
alleged  constituted  the  crime  of  an  escape  from  the  prison, 
appellant  could  have  been  tried  for  that  offense,  and  the  verdict 
of  "  guilty,  as  charged  in  the  indictment,"  would  warrant  the 
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sentence  imposed.  The  statute  makes  no  difference  in  the 
grade  of  these  offenses.  It  provides  the  same  punishment  for 
each.  But  we  are  of  opinion  that  the  formal  part  of  the  in- 
dictment correctly  designated  the  offense  as  an  overt  attempt 
to  escape.  The  breaking  out  of  the  cell  in  vfhich  the  prisoner 
was  confined,  and  out  of  the  building  in  which  the  cell  was 
situate,  did  not  necessarily  constitute  an  escape  from  the  state 
prison,  for  if  he  was  captured  within  the  prison  walls  he  did 
not  succeed  in  his  attempt  to  escape  from  the  prison. 

2.  Appellant  challenged  the  panel  of  trial  jurors  on  the 
ground  that  the  jurors  were  not  ordered,  drawn  or  summoned 
according  to  law,  in  this :  that  they  "  were  summoned  under 
an  open  venire,  and  without  any  necessity  existing  for  not 
drawing  or  summoning  the  jury  herein  in  the  regular  way," 
and  claims  that  the  court  erred  in  not  allowing  him  to  prove 
the  truth  of  his  objections.  The  statute  provides  for  the  issu- 
ance of  an  open  venire  in  certain  cases,  and  leaves  the  question 
as  to  the  mode  of  selecting  the  jurors,  by  open  venire  or  other- 
wise, to  the  discretion  of  the  court.  St.  1881,  23.  The  order 
of  the  court  recites  the  statutory  fact  "  that  the  regular  panel 
of  trial  jurors  .  .  .  has  been  exhausted,"  which  justified 
the  court  in  issuing  an  open  venire,  and  it  also  recites  the  fact 
that  it  appeared  to  the  court  "  that  it  was  necessary  to  summon 
additional  jurors."  The  offer  as  made  was  too  general.  It 
was  not  to  prove  any  specific  fact,  as,  for  instance,  that  the 
regular  panel  was  not  exhausted,  or  to  give  the  number  of  the 
jurors  in  the  regular  panel,  if  any.  The  law  leaves  the  question 
of  necessity  to  the  discretion  of  the  court,  instead  of  the  judg- 
ment of  the  prisoner.  There  is  nothing  in  the  record  which 
tends  in  the  slightest  degree  to  show  that  the  court  abused  its 
discretion.     The  offer,  as  made,  was  properly  overruled. 

3.  The  objection  that  the  jurors  were  not  lawfully  sworn  is 
without  any  substantial  merit.  The  oath  administered  was  as 
follows : 

"  You,  and  each  of  you,  do  solemnly  swear  that  you  will 
well  and  truly  try  this  cause,  and  a  true  verdict  render  accord- 
ing to  the  law  ond  the  evidence.     So  help  you  God." 

The  principle  of  the  common  law  is  that  oaths  are  to  be 
administered  to  all  persons  according  to  their  opinions  and  as 
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it  most  affects  their  consciences.  The  criminal  practice  act  of 
this  state  does  not  provide  any  particular  form  of  oath  to  be 
administered,  except  in  justices'  courts  (1  Comp.  Laws,  2229), 
and  this  form  is  the  one  generally  used  in  the  district  courts, 
and  is  substantially  the  oath  as  usually  administered  at  com- 
mon law.    It  is  as  follows : 

"  You  do  swear  (or  aflBrm,  as  the  case  may  be)  that  you  will 
well  and  truly  try  this  issue  letween  the  state  of  Nevada  and  A. 
B.,  the  defendant^  and  a  true  verdict  give  according  to  the  evi- 
dence." 

The  only  objection  to  the  form  of  the  oath  administered  in 
this  case,  worthy  of  notice,  is  in  the  use  of  the  words  "  this 
cause  "  instead  of  "  this  issue  between  the  state  of  Nevada  and 
Charles  Angelo,  the  defendant."  The  latter  words  are  prefer- 
able, and  it  would  always  be  best  not  to  depart  from  the  lan- 
guage of  the  statute  in  this  respect.  We  do  not,  however, 
think  that  the  change,  as  made,  vitiates  the  solemnity  of  the 
oath,  or  is  such  a  departure  from  the  regular  form  as  to  entitle 
appellant  to  a  new  trial.  The  form  of  the  oath,  as  prescribed 
by  statute,  should  always  be  followed.  The  substance  of  the 
oath  cannot  be  dispensed  with.  State  v.  Rollins,  22  K  H.,  528 ; 
Barriman  v.  State,  2  G.  Greene,  285;  Maher  v.  State,  3  Minn., 
444;  Bawcom  v.  State,  41  Tex.,  191;  Sutton  v.  State,  id.,  515; 
Bray  v.  State,  id.,  561;  Morgan  v.  State,  42  Tex.,  224;  Edwards 
V.  State,  49  Ala.,  336;  State  v.  Owen,  12  'N.  C,  611. 

The  oath  to  weU  and  truly  try  "  this  cause  "  was  the  same 
in  substance  as  an  oath  to  well  and  truly  try  "  this  issue  be- 
tween the  state  of  JS'evada  and  Charles  Angelo,  the  defendant." 
From  an  examination  of  the  Texas  cases  above  cited  it  will  be 
seen  that  the  courts  of  that  ^tate  have  been  very  strict  in  re- 
quiring the  substance  of  the  oath  to  be  given.  In  Eaith  v. 
State,  32  Tex.,  374,  the  precise  point  here  presented  was  held 
insufScient  to  justify  a  reversal.     The  court  said: 

"  The  jury  were  '  sworn  well  and  truly  to  try  the  cause,  and 
a  true  verdict  render  according  to  law  and  evidence.'  This, 
though  not  in  the  precise  language  of  the  statute,  is  a  substan- 
tial compliance." 

4.  Appellant  offered  to  prove  "  the  punishment  he  had  re- 
ceived at  the  hands  of  the  prison  authorities  after  his  recapture, 
for  the  alleged  offense."     This  was  wholly  immaterial.     It  had 
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nothing  whatever  to  do  with  the  question  of  the  guilt  or  inno- 
cence of  the  defendant,  and  was  very  properly  refused. 

We  have  specifically  noticed  all  the  objections  relied  upon  by 
appellant  which  are  presented  by  the  record. 

The  judgment  of  the  district  court  is  affirmed. 


State  t.  TTakt. 

(33  Kan.,  318.) 

Attempt  to  bapb:  Plea  of  former  Jeopardy — Waiver — Information — 

New  trial. 

1.  Where  defendant  moves  foe  and  peocures  new  teial  on  accotint  of 

DEFECTIVB  INFOEMATION. —  Where  an  accused  person  is  convicted,  and 
he  moves  for  a  new  trial  upon  various  grounds,  among  which  are 
these:  "(6)  The  information  does  not  state  sufBcient  facts  to  constitute 
an  ofEense ;  (7)  the  ixif ormation  and  the  evidence  do  not  show  or  prove 
any  ofEense  under  the  laws  of  Kansas ; "  and  the  court  grants  the  new 
trial  as  prayed  for  in  the  defendant's  motion ;  and  the  court  also  finds 
that  the  information  "  did  not  state  facts  sufficient  to  constitute  the 
offense  of  which  the  defendant  is  found  guUty,''  and  orders  that  a 
new  information  be  filed  by  the  county  attorney,  which  is  done,  the 
defendant,  by  moving  for  and  obtaining  such  new  trial,  has  waived 
his  right  to  plead  former  jeopardy. 

2.  Effect  of  gk anting  new  trial. — When  a  new  trial  is  granted  on  the 

motion  of  the  accused,  the  granting  thereof  places  him  in  the  same 
position  as  if  no  trial  had  been  had. 

8.  Entet  of  nolle  pros. —  After  new  trial  has  been  gi-anted  on  motion 
of  the  accused,  the  attorney  for  the  state,  with  the  consent  of  the 
court,  may  enter  a  nolle  prosequi  without  prejudice  to  a  future  prose- 
cution. 

4  Motion  in  arrest  op  judgment. —  The  same  result  would  foUow  if, 
instead  of  a  motion  for  a  new  trial  being  made  and  granted  and  a  noUe 
prosequi  entered,  a  motion  in  axrest  of  judgment  were  made  upon  the 
ground  that  the  information  did  not  state  a  public  ofEense. 

5.  Attempt  to  eape — Information. — A  criminal  information  under  sec- 

tions 383  and  31  of  the  crimes  and  punishments  act,  charging  the 
defendant  with  an  attempt  carnally  and  unlawfully  to  know  a  female 
child  under  the  age  of  ten  years,  may  be  sufficient,  although  the  word 
"rape''  may  not  be  used  in  the  information. 

6.  Words  defining  offense. —  The  exact  words  used  in  a  criminal  stat- 

ute defining  a  pubUc  offense  are  never  required  to  be  used  in  a  crim- 
inal information  charging  such  offense,  but  any  equivalent  words,  or 
any  words  clearly  and  intelligibly  setting  forth  the  offense,  are  suffi- 
cient. 
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7,  Vebdict  —  Attempt  to  commit  eapb. —  In  a  criminal  prosecution, 
where  the  information  sufficiently  charges  the  defendant  with  at- 
tempting to  commit  the  offense  of  rape  by  seeking  carnally  and  un- 
lawfully to  know  a  female  child  under  the  age  of  ten  years,  but  does 
not  use  the  word  "rape"  in  charging  the  offense,  and  the  jury  find 
that  the  defendant  was  "guilty  of  an  attempt  to  commit  a  rape,  as 
charged,"  the  verdict  is  sufficiently  responsive  to  the  information,  and 
is  valid,  » 

Appeal  from  Cloud  District  Court. 

J.  P.  Smith,  attorney-general,  for  the  state.     Edwvn  A. 
Austin,  of  counsel. 
L.  J.  Orcms,  for  appellant. 

Valentine,  J.  This  was  a  criminal  prosecution  upon  an  in- 
formation charging  the  defendant  with  an  attempt  to  carnally 
^d  unlawfully  know  a  female  child  under  the  age  of  ten 
years.  The  prosecution  was  under  sections  283  and  31  of  the 
crimes  and  punishments  act.  The  defendant  was  convicted 
and  sentenced  to  the  penitentiary  for  one  year.  He  now 
appeals  to  this  court. 

The  principal  points  made  by  counsel  for  the  defendant  are 
as  follows : 

First,  the  information  does  not  charge  any  offense ;  second, 
the  court  below  erred  in  overruling  the  defendant's  plea  of 
former  jeopardy;  third,  the  verdict  of  the  jury  does  not  re- 
spond to  the  charge  made  in  the  information. 

We  shall  consider  the  second  point  first  and  the  other  two 
afterwards. 

"We  think  the  defendant's  plea  of  former  jeopardy  was  right- 
fully overruled.  It  appears  from  the  record  that  the  defend- 
ant had  formerly  been  tried  and  convicted  upon  an  information 
setting  forth  a  criminal  charge  similar  to  the  charge  made  in 
the  present  case.  ISTow,  if  the  information  in  the  former  case 
did  not  charge  the  same  offense  as,  or  an  ofifense  included  in, 
or  including,  the  present  ofifense,  or  did  not  charge  any  offense 
at  all,  then  of  course  the  ruling  of  the  court  below  was  cor- 
rect. But,  for  the  purposes  of  this  case,  we  shall  assume  that 
the  information  in  the  former  case  did  charge  preca*ly  the 
same  ofifense  as  was  charged  in  the  present  case;  and,  upon 
this  assumption,  was  the  ruling  of  the  court  below  erroneous? 
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"We  think  not.  The  defendant  was  tried  and  convicted  upon 
the  former  charge,  and  after  his  conviction  he  moved  for  a 
new  trial,  which  was  granted;  and  then  a  new  information 
was  filed,  upon  which  the  present  conviction  and  sentence  were 
had.  The  record  of  the  proceedings  upon  the  first  informa- 
tion, after  setting  forth  all  the  proceedings  down  to  and  includ- 
ing the  verdict,  then  sets  forth  the  folio  vving,  among  other 
things : 

"On  the  2d  day  of  May,  A.  D.  -1884,  the  said  defendant, 
Louis  Hart,  filed  his  motion  for  a  new  trial  and  to  vacate  and 
set  aside  the  said  verdict,  which  motion  is  in  the  words  and 
figures  following,  to  wit : 

"  '  m   THE   DISTEICT   COUET   OF   CLOUD   COTJNTT,  KANSAS. 

"  '  The  State  of  Kansas,  Plaintiff,  v.  Louis  Ha/rt,  Defendant. 

"  '  And  now  comes  the  defendant  and  moves  for  a  new  trial, 
for  the  reasons :  (1)  The  verdict  is  contrary  to  the  evidence ; 
(2)  the  verdict  is  contrary  to  the  law ;  (3)  errors  of  law  ocour- 
riEg  during  the  trial,  excepted  to  by  the  defendant  at  the  time ; 
(4)  errors  in  accepting  evidence;  (5)  errors  in  rejecting  evi- 
dence; (6)  the  information  does  not  state  sufficient  facts  to 
constitute  an  offense ;  (7)  the  information  and  the  evidence  do 
not  show  or  prove  any  offense  under  the  laws  of  Kansas. 

"  '  L.  J.  Ceans,  Attorney  for  Defendant.' 

"  That  thereupon,  and  on  consideration  of  the  court,  the  said 
motion  of  the  said  defendant  for  a  new  trial  was  by  the  court 
sustained,  and  said  verdict  was  wholly  set  aside  and  a  new 
trial  granted  as  prayed  for  in  said  motion;  the  journal  entry 
of  said  judgment  and  proceedings  being  in  the  words  and 
figures  following,  to  wit." 

The  journal  entry  contains,  among  other  things,  the  forego- 
ing motion  for  a  new  trial,  and  then  contains  the  following: 

"  And  the  court,  having  heard  the  motion,  and  being  fully 
advised  in  the  premises,  finds  that  the  information  filed  herein 
did  not  state  facts  sufficient  to  constitute  the  offense  of  which 
the  defendant  is  found  guilty,  allowed  said  motion.  And  it  ap- 
pearing to  the  court  that  a  mistake  had  been  made  in  charging 
the  proper  offense,  and  that  there  appears  to  be  good  cause  to 
detain  the  defendant  in  custody,  orders  the  county  attorney  to 
file  an  information  against  the  defendant  under  section  283, 
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chapter  31,  of  the  General  Statutes ;  to  which  ruling  and  de- 
cision of  the  coui-t,  in  sustaining  said  motion  and  granting  a 
new  trial  and  ordering  said  new  information  to  be  filed,  the 
state,  by  said  J.  "W".  Sheafor,  county  attorney,  as  aforesaid, 
duly  excepted  and  still  doth  except.  "Which  information  was 
thereupon  filed  in  obedience  to  said  order." 

It  wUl  be  seen  from  the  foregoing  that  the  defendant  moved 
for  a  new  trial  upon  various  grounds,  among  which  were  the 
following : 

"  (6)  The  information  does  not  state  sufficient  facts  to  consti- 
tute an  offense;  (7)  the  information  and  the  evidence  do  not 
show  or  prove  any  offense  under  the  laws  of  Kansas." 

The  court  granted  the  new  trial  as  prayed  for  in  the  defend- 
ant's motion.     The  court  also  found  that  the  information  "  did 
not  state  facts  suflScient  to  constitute  the  offense  of  which  the 
defendant  is  found  guilty,"'  and  ordered  that  a  new  informa- 
tion be  filed  by  the  county  attorney,  which  was  done.     By 
these  proceedings  we  think  the  defendant  waived  his  right  to 
subsequently  plead  former  jeopardy.     In  this  state  a  criminal 
information  may  be  amended  in  a  matter  of  substance  or  in 
form  (Grim.  Code,  §  72),  and  "  when  it  appears,  at  any  time 
before  verdict  or  judgment,  that  a  mistake  has  been  made  in 
charging  the  proper  offense,  the  defendant  shall  not  be  dis- 
charged if  there  appears  good  cause  to  retain  him  in  custody; 
but  the  court  must  recognize  or  commit  him  to  answer  to  the 
offense,  and,  if  necessary,  recognize  the  witnesses  to  appear 
and  testify."     Grim.  Code,  §  230.    Also,  in  this  state,  when  a 
new  trial  is  granted  upon  the  motion  of  the  defendant  in  a 
criminal  case,  the  granting  of  the  same  places  the  party  ac- 
cused in  the  same  position  as  if  no  trial  had  been  had.     Crim. 
Code,  §  274;  State  v.  JlcCord,  S  Kan.,  232.     And  after  a  new 
trial  has  been  granted  on  the  motion  of  the  defendant  in  a 
criminal  case,  the  attorney  for  the  state,  with  the  consent  of 
the  court,  may  enter  a  noUe  prosequi  without  prejudice  to  a 
future  prosecution ;  and  thereafter  the  defendant  may  be  put 
upon  his  trial  and  convicted  upon  a  new  information  chai-ging 
the  identical  offense  set  forth  in  the  prior  information.     State 
V.  JSust,  31  Kan.,  509.    And  the  same  result  would  follow  if, 
instead  of  a  motion  for  a  new  trial  being  made  and  granted, 
and  a  noUe  j/roi-equi  being  entered,  a  motion  in  arrest  of  judg- 
ment were  made  by  the  defendant  upon  the  groimd  that  the 
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information  did  not  state  a  public  offense,  and  the  motion  were 
granted.  Crim.  Code,  §§  277,  279.  Upon  the  defendant's  mo- 
tion for  a  new  trial  the  court  granted  just  what  he  asked,  and, 
of  course,  he  waived  all  right  to  object  to  the  legal  conse- 
quences necessarily  resulting  from  such  grant.  He  waived  his 
right  to  plead  former  jeopardy  or  to  object  to  being  again  tried 
for  the  same  offense.  "We  think  the  decision  of  the  court 
below  upon  the  defendant's  plea  of  former  jeopardy  was  cor- 
rect, and  the  question  presented  by  such  plea,  and  by  the 
facts'  admitted  and  proved,  was  a  question  purely  of  law,  and 
the  court  had  a  right  to  decide  it  itself  and  to  instruct  the  jury 
how  to  find  upon  it,  and  was  not  bound  to  leave  the  question 
to  the  jury. 

"We  think  the  second  information,  the  one  of  which  the  de- 
fendant now  complains  for  insufficiency,  stated  facts  sufficient 
not  only  to  constitute  an  offense,  but  to  constitute  the  particu- 
lar offense  of  which  the  defendant  was  found  guilty.  The  facts 
were  stated  in  considerable  detail,  and  were  amply  sufficient  to 
constitute  an  offense  under  sections  283  and  31  of  the  crimes 
and  punishments  act.  The  only  ground  upon  which  it  is 
claimed  that  the  information  is  not  sufficient  is  that  the  word 
"  rape  "  is  not  used  therein.  Now,  we  do  not  think  that  it  is 
essential  that  such  a  word  should  be  used  in  the  information 
in  such  a  case ;  but  all  that  is  necessary  is  that  the  information 
should  state  facts  sufficient  to  show  that  an  attempt  was  made 
to  commit  the  offense  of  rape  by  an  attempt  to  carnally  and 
unlawfully  know  a  female  child  under  the  age  of  ten  years ;  and 
the  information  amply  stated  all  these  things.  The  exact  words 
used  in  a  criminal  statute  defining  a  public  offense  are  never 
required  to  be  used  in  a  criminal  information  charging  such 
offense ;  but  any  equivalent  words,  or  any  words  clearly  and 
intelligibly  setting  forth  the  offense,  are  all  that  are  required. 
State  V.  White,  14  Kan.,  538.  The  verdict  of  the  jury  in  the 
present  case  was  that  the  defendant  was  "  guilty  of  an  attempt 
to  commit  a  rape,  as  charged."  "We  think  the  verdict  was  a 
fair  response  to  the  information;  that  there  was  no  material 
variance  between  them;  and  that  both  were  and  are  valid  and 
amply  sufficient. 

The  judgment  of  the  court  below  will  be  affirmed. 

HoETOK,  0.  J.,  concurring,    Johnston,  J.,  not  sitting. 
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State  v.  Colgate. 

(31  Kan.,  511.) 

Atjteepois  acquit:  Arson. 

Where  a  grist-mill  with  all  its  contents,  including  the  books  of  account  of 
the  owners  of  the  mill,  are  destroyed  by  one  and  the  same  fire,  and 
the  defendant  is  prosecuted  criminally  for  setting  Are  to  and  burning 
the  mill,  and  on  such  charge  he  is  acquitted,  his  acquittal  is  a  good  de- 
fense to  a  subsequent  prosecution  for  setting  Are  to  and  burning  the 
books  of  account. 

Appeal  from  Cowley  District  Court. 

W.  P.  Hackney,  J.  F.  McMullen  and  Henry  E.  Asp,  for  ap- 
pellant. 

W.  A.  Johnston,  attorney-general,  F.  8.  Jennings,  county 
attorney,  and  M.  O.  Troup  and  Edwin  A.  Austin,  for  the 
state. 

Valentine,  J.  The  defendant  was  convicted  and  sentenced 
for  arson  in  the  fourth  degree ;  and  the  principal  ground  now 
urged  for  a  reversal  of  the  judgment  of  the  trial  court  is  that 
such  court  erred  in  sustaining  a  demurrer  to  the  defendant's 
plea  of  a  former  acquittal.  It  appears  that  on  August  13, 
1882,  at  about  1  o'clock  in  the  morning,  the  grist-mill  of 
Bliss  &  Wood  with  aU  its  contents,  including  the  books  of 
account  of  the  owners  of  the  mill,  was  destroyed  by  iire.  Some- 
time afterward  the  defendant  was  prosecuted  criminally  for 
setting  fire  to  and  burning  the  miU ;  and  on  this  charge  he  was 
tried  and  acquitted.  About  five  months  afterward  a  new  pros- 
ecution was  instituted  against  him  for  setting  fire  to  and  burn- 
ing the  books  of  account.  To  this  charge  he  filed  a  plea  of 
former  acquittal,  which  plea  was  held  insufiicient  on  demurrer, 
on  the  ground  that  the  acquittal  in  the  first  prosecution  was 
no  bar  to  the  second  prosecution.  In  the  first  prosecution  it 
was  charged  that  the  defendant  William  H.  Colgate  "  did  un- 
lawfully, wilfully,  maliciously  and  feloniously  set  fire,  to  and 
burn,  in  the  night-time,  a  certain  grist-mill,  situated  in  Cowley 
county,  state  of  Kansas,  and  belonging  to  C.  A.  Bliss  and  B. 
F.  Wood,  partners  under  the  firm  name  and  style  of  Bliss  & 
Wood ; "  and  in  the  second  prosecution  it  was  charged  that  the 
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defendant  "wilfully,  maliciously,  unlawfully  and  feloniously 
did  set  fire  to  and  burn  in  the  night-time,  of  the  goods,  wares, 
merchandise  and  chattels  of  C.  A.  Bliss  and  B.  F.  Wood,  part- 
ners doing  business  under  the  firm  name  and  style  of  Bhss  & 
Wood,  one  ledger,  one  journal,  one  cash-book,  one  weigh-book, 
one  grain  and  shipping  book,  and  one  petty-account  book,  the 
said  books  then  and  there  being  the  books  of  account  repre- 
senting and  setting  forth  the  business  then  and  for  a  long  time 
prior  thereto  transacted  and  done  by  the  said  firm  of  Bliss  & 
Wood  in  their  business  as  private  millers  and  shippers  of 
grain,  flour  and  mill-stuffs." 

The  defendant,  in  his  plea  of  a  former  acquittal,  set  forth 
and  alleged  that  the  grist-mill  and  all  its  contents,  including 
the  said  books  of  account,  were  destroyed  at  the  same  time, 
on  the  same  night,  by  the  same  fire,  and  that  the  burning  of 
the  miU  and  the  burning  of  the  books  of  account  were  simply 
parts  and  portions  of  one  single  and  entire  transaction.  And 
he  further  alleged  that  the  prosecution,  in  its  attempt  to  prove 
the  defendant's  guilt  on  the  first  charge,  simply  introduced 
evidence  tending  to  prove  that  the  defendant  had  admitted 
that  he  set  fire  to  the  books  of  account  which  were  then  in  the 
mill,  and  that  the  fire  spread  and  not  only  consumed  the  books, 
but  also  consumed  the  mill,  with  all  its  contents,  including  the 
books,  machinery,  grain,  flour  and  aU  things  else  in  the  mill ; 
and  the  prosecution  did  not  attempt  to  prove  the^defendant's 
guilt  in  any  other  manner.  And  upon  this  evidence  the  court 
instructed  the  jury  as  follows : 

"  It  is  not  necessary,  however,  in  every  case  that  the  accused 
should  have  entertained  a  specific  intent  to  burn  the  building, 
for  the  burning  of  which  he  is  charged  with  arson.  For  in- 
stance, if  a  book-keeper,  employed  by  a  firm  which  is  en- 
gaged in  operating  a  grist-mill,  for  the  purpose  of  destroying 
the  books  of  account  kept  by  him  for  his  employers,  should 
wilfully  set  fire  to  and  burn  such  books  of  account  in  the  mill, 
under  such  circumstances  as  that  the  firing  and  burning  of 
such  books  would  probably  result  in  the  burning  of  the  mill 
and  such  result  should  follow,  he  would  be  guilty  of  arson  in 
so  burning  the  mill.  There  have  been  a  number  of  witnesses 
in  this  case  who  have  testified  to  hearing  the  defendant  admit 
that  he  set  fire  to  certain  books  in  the  mill,  alleged  in  the  in- 
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formation  to  have  been  burned,  eaob  witness  giving  his  recollec- 
tion as  to  what  the  defendant  said  in  that  regard,  and  as  to  the 
circumstances  and  manner  in  which  he  said  the  books  were  set 
on  fire." 

As  the  defendant's  plea  of  former  acquittal  was  heard  and 
decided  upon  a  demurrer,  all  the  facts  alleged  therein  must, 
for  the  purpose  of  considering  the  ruling  of  the  demurrer,  be 
considered  as  true ;  and,  considering  these  facts  in  that  manner, 
did  the  court  below  err  in  sustaining  the  demurrer?  Now  it 
must  be  admitted  that  the  offenses  set  forth  in  the  two  infor- 
mations do  not  appear,  from  the  informations  themselves,  to 
be  one  and  the  same  offense,  or  to  be  parts  and  portions  of  one 
and  the  same  offense ;  and  one  does  not  appear  to  be  included 
in  the  other ;  and  the  facts  set  forth  in  one  information  would 
not,  of  themselves,  prove  the  offense  charged  in  the  other. 
The  offense  charged  in  the  first  information  was  the  setting 
fire  to  and  burning  a  grist-mill,  which  is  arson  in  the  third  de- 
gree, while  the  offense  charged  in  the  second  information  was 
the  setting  fire  to  and  burning  books  of  account,  which  is  arson 
in  the  fourth  degree.  But  it  is  clear  beyond  all  doubt,  as 
appears  from  the  real  facts  of  the  case  as  set  forth  in  the  de- 
fendant's plea  of  a  former  acquittal,  that  the  principal  facts 
constituting  the  two  alleged  offenses  are  identically  the  same, 
and  that  one  of  such  offenses  could  not  be  proved  without 
proving  the  principal  facts  constituting  the  other  of  such 
offenses.  Indeed,  the  offense  charged  in  the  first  information 
could  not  be  proved  without  proving  all  the  facts  constituting 
the  offense  charged  in  the  second  information.  If  the  defend- 
ant was  guilty  under  either  information  he  must  have  been 
guilty  under  both ;  and  if  he  was  innocent  as  to  either  of  the 
offenses  charged  he  must  have  been  innocent  as  to  both.  He 
could  not  possibly  be  guilty  of  one  and  innocent  of  the  other. 
This  is  aU  upon  the  assumption  that  the  facts  set  forth  in  the 
defendant's  plea  of  a  former  acquittal  are  true.  It  is  not 
claimed  that  the  defendant  committed  more  than  one  wrong- 
ful act,  and  that  wrongful  act  was  the  setting  fire  to  the  books 
of  account  in  the  prosecuting  witness'  mill ;  and  all  that  after- 
ward occurred  were  the  mere  consequences  of  that  one  wrong- 
ful act. 

Under  the  statutes  of  Kansas  the  offense  of  arson  is  divided 
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into  four  degrees.  The  generic  offense  seems  to  be  the  wilful 
setting  fire  to  or  burning  property  to  the  injury  of  ^another. 
This  offense  may,  in  some  one  or  more  of  its  different  degrees, 
be  committed  at  any  time  and  with  respect  to  any  tangible 
combustible  property,  except,  perhaps,  some  kinds  of  real  es- 
tate ;  and  the  offense  may  be  aggravated,  mitigated  or  modi- 
fied by  many  circumstances,  so  as  to  place  it  in  one  or  another 
of  several  of  the  four  different  degrees ;  and  when  the  infor- 
mation or  indictment  charges  the  defendant  with  committing 
one  of  the  higher  degrees,  he  may  be  found  guilty  of  that  de- 
gree, or  of  any  inferior  degree,  or  of  any  offense  included 
therein,  or  of  an  attempt  to  commit  the  offense.  Crim.  Code, 
§§  121,  122.  Of  course,  however,  the  defendant  can  be  found 
guilty  of  the  offense,  or  of  a  degree  thereof,  or  of  an  attempt 
to  commit  the  same,  only  where  the  facts  of  such  offense,  or 
the  degree  of  which  he  is  found  guilty,  are  properly  set  forth, 
or  alleged,  in  the  information  or  indictment.  Also,  under  the 
statutes  of  Kansas,  if  the  defendant  in  a  criminal  action  be 
convicted  or  acquitted  he  cannot  again  be  prosecuted  for  the 
same  offense,  or  for  any  lower  degree  thereof,  or  for  any 
offense  necessarily  included  therein,  or  for  any  attempt  to 
commit  such  offense.  Crim.  Code,  §  233;  Act  relating  to 
crimes  and  punishments,  §§  296-298.  And,  upon  general  prin- 
ciples, a  single  offense  cannot  be  split  into  separate  parts,  and 
the  supposed  offender  be  prosecuted  for  each  of  such  separate 
parts,  although  each  part  may  of  itself  constitute  a  separate 
offense.  If  the  offender  be  prosecuted  for  one  part,  that  ends 
the  prosecution  for  that  offense ;  provided  such  part,  of  itself, 
constitutes  an  offense  for  which  a  conviction  can  be  had.  And, 
generally,  we  would  think  that  the  commission  of  a  single 
wrongful  act  can  furnish  the  subject-matter  or  the  foundation 
of  only  one  criminal  prosecution. 

Thus,  in  Iowa,  it  has  been  held  that  where  a  person  uttered 
at  a  bank  several  forged  checks  at  one  time  and  by  the  same 
act,  he  committed  but  one  offense,  and  that  a  conviction  for 
uttering  one  of  the  checks  was  a  bar  to  a  conviction  upon 
the  others.  State  v.  JEgglesht,  41  Iowa,  574;  8.  C,  20  Amer. 
Kep.,  612. 

In  Connecticut  it  has  been  held  that  where  a  person  has  in 
his  possession,  at  the  same  time,  several  forged  bank-notes  of 
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different  banks,  with  the  intent  to  pass  them,  and  thereby  de- 
fraud the  person  who  might  take  them,  and  also  defraud  the 
several  banks,  Such  facts  constitute  only  one  offense,  and  a 
conviction  founded  upon  the  possession  of  any  part  of  such 
bank-notes  will  bar  a  prosecution  founded  upon  the  possession 
of  any  other  part  of  the  same.     State  v.  Benham,  1  Conn.,  414. 

In  E"ew  York  it  has  been  held  that  where  a  defendant  has 
been  acquitted  of  the  offense  of  forging  and  counterfeiting 
certain  indorsements  on  a  promissory  note,  he  cannot  be  again 
tried  for  uttering  and  publishing,  as  true,  such  indorsements. 
People  V.  Allen,  1  Parker,  Crim.  K.  (N.  T.),  445. 

In  Yerraont  it  has  been  held  that  where  a  person  by  one 
blow  wounds  two  men,  a  conviction  for  the  assault  and  battery 
charged  to  have  been  committed  on  one  of  them  is  a  bar  to  an 
indictment  for  the  assault  and  battery  as  committed  on  the 
other.     State  v.  Damon,  2  Tyler  (Yt.),  387. 

In  Indiana  and  Alabama  it  has  been  held  that  where  a  per- 
son kills  two  other  persons  by  the  same  act,  he  has  committed 
only  one  crime,  and  if  convicted  for  the  homicide  of  one  of 
them  he  cannot  afterwards  be  tried  for  the  homicide  of  the  other. 
Clem  V.  State,  42  Ind.,  420 ;  S.  G.,  13  Amer.  Eep.,  369 ;  Ben  v. 
State,  22  Ala.,  9.  Upon  the  same  subject,  and  substantially  to 
the  same  effect,  see  WomacJo  v.  State,  1  Cold.  (Tenn.),  409. 

In  Ohio  it  has  been  held  that  where  several  articles  of  prop- 
erty are  stolen  at  the  same  time,  the  transaction  being  the 
same,  the  larceny  of  the  whole  of  the  articles,  although  they 
belong  to  different  owners,  may  be  embraced  in  one  count  of 
the  indictment,  and  the  taking  thereof  charged  as  one  offense. 
State  V.  Eemiessey,  23  Ohio  St.,  339 ;  S.  C,  13  Amer.  Eep.,  253. 

In  Texas  it  has  been  held  that  the  stealing,  at  the  same  time 
and  place,  of  several  articles  belonging  to  different  persons,  is 
but  one  offense,  and  a  conviction  for  the  larceny  of  one  of  such 
articles  is  a  bar  to  an  indictment  for  the  larceny  of  another. 
Wilson  V.  State,  45  Tex.,  76;  S.  0.,  23  Amer.  Eep.,  602.  To 
the  same  effect,  see  Hudson  v.  State,  9  Tex.  Ct.  App.,  151 ;  8.  C, 
35  Amer.  Eep.,  732;  Bex  v.  Jones,  4  Car.  &  P.,  217;  Jackson 
V.  State,  14  Ind.,  327;  Zorton  v.  State,  7  Mo.,  55;  State  v.  Will- 
iams, 10  Humph.  (Tenn.),  101;  Fisher  v.  Com,.,  1  Bush  (Ky.), 
211;  jPeojple  v.  MoGowan,  17  Wend.  (K  Y.),  386. 

In  Kentucky  it  has  been  held  that,  although  the  setting  up 
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of  a  gaming-table  is  one  offense,  and  the  keeping  of  a  gaming- 
table and  inducing  others  to  bet  thereon  is  another  offense,  yet 
that  when  they  are  both  committed  by  one  person,  and  at  the 
same  time,  they  are  but  one  offense,  and  may  be  set  forth  in 
one  count,  and  will  authorize  but  one  punishment.  HinMe  v. 
Com.,  4  Dana  (Ky.),  518. 

In  Tennessee  it  has  been  held  that  a  conviction  for  running 
a  horse  race  is  a  good  defense  to  a  prosecution  for  betting  on 
the  same  race.     Fiddler  «.  State,  7  Humph.  (Tenn.),  608. 

In  Georgia  it  has  been  held  that  a  conviction  for  burglary 
will  bar  a  prosecution  for  robbery,  where  the  two  prosecutions 
were  admitted  to  be  founded  upon  the  same  transaction.  And 
the  court  laid  down  the  broad  doctrine  that  one  prosecution 
will  bar  another  "  whenever  the  proof  shows  the  second  case 
to  be  the  same  transaction  with  the  first."  Roberts  v.  State,  14 
Ga.,  8.  And  in  the  same  state  it  was  held  that  a  conviction 
for  burglary  will  "  bar  a  prosecution  for  robbery  if  the  circum- 
stances of  the  robbery  were  put  in  proof  in  order  to  make  out 
the  case  for  which  the  prisoner  was  tried  and  convicted  on  the 
first  indictment,  because  in  such  case  the  robbery  constituted 
apart  of  the  same  transaction  for  which  the  prisoner  was  first 
tried."     Cojoenhaven  v.  State,  15  Ga.,  264. 

In  North  Carolina  it  has  been  held  that  a  conviction  for  lar- 
ceny, upon  an  indictment  for  burglary  and  larceny,  will  bar 
another  prosecution  for  robbery,  where  the  robbery  and  the  lar- 
ceny were  for  the  felonious  taking  of  the  same  goods.  State 
V.  Lewis,  2  Hawks  (N.  C),  98. 

In  ISTew  York  it  has  been  held  that  an  indictment  charging 
as  a  single  act  the  burning  of  a  number  of  designated  dwelling- 
houses  charges  but  one  offense.  Woodford  v.  People,  62  N.  Y., 
IIY;  S.  C,  20  Amer.  Rep.,  464.  Substantially  to  the  same 
effect,  see  Com,,  v.  Squire,  42  Mass.  (1  Mete),  258. 

In  !N"ew  Jersey  it  has  been  held  that  where  a  person  has  been 
convicted  of  arson  he  cannot  afterwards  be  tried  on  an  indict- 
ment for  the  murder  of  a  person  whose  death  was  alleged  to 
have  been  caused  by  the  arson.  State  v.  Cooper,  1  Green,  Law 
(N.  J.),  361;  S.  C,  25  Amer.  Dec,  490. 

In  almost  every  public  offense,  if  not  in  every  one,  several 
separate  and  distinct  facts  may  enter  in  to  constitute  the  of- 
fense.    These  facts  may  exist  contemporaneously  with  the 
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wrongful  act  or  acts  of  the  offender,  or  they  may  take  place 
subsequently  and  often,  in  succession,  as  succeeding  conse- 
quences of  the  wrongful  act  or  acts.  Where  a  person  commits 
a  single  larceny  by  stealing  several  articles,  the  facts  are  aU  con- 
temporaneous;  but  where  a  person  commits  an  act  that  results 
in  murder,  the  murder  may  not  be  completed,  or,  indeed,  may 
not  exist,  for  days  or  months  or  even  a  year  afterwards,  when 
the  injured  person  dies.  This  is  also  true,  to  some  extent,  with 
regard  to  arson.  The  fire  may  be  set  to  one  article,  and  may 
then  spread  from  article  to  article,  not  reaching  all  the  articles 
for  many  hours  afterwards,  and  yet  the  defendant  may  be 
guilty,  and  generally  is  guilty,  for  the  burning  of  every  article 
which  is  burned  in  consequence  of  the  fire  which  he  at  first 
wrongfully  kindles.  In  other  words,  a  person  who  commits 
arson  as  to  one  thing  is  generally  guilty  of  arson  as  to  every 
other  thing  which  takes  fire  and  burns,  as  the  natural  and 
probable  consequence  of  the  defendant's  wrongful  act.  1  Bish. 
Orim.  Law,  §  329,  and  cases  there  cited.  See,  also,  the  follow- 
ing cases  not  cited  by  Bishop:  Bex  v.  Cooper,  5  Car.  &  P.,*535; 
Com.  V.  Wade,  34:  Mass.,  395 ;  Hennessey  v.  People,  21  How.  Pr. 
(K".  T.),  239.  In  the  first  of  these  three  cases  the  defendant 
set  fire  to  a  stack  and  burned  the  barn ;  in  the  second  he  set 
fire  to  a  barn  and  burned  a  dwelling-house ;  and  in  the  third 
he  set  fire  to  his  own  store  to  defraud  an  insurance  company, 
and  burned  a  dwelling-house. 

As  before  stated,  arson  in  this  state  may  be  committed  with 
respect  to  every  kind  of  personal  property  which  may  be 
burned  (Comp.  Laws  18Y9,  ch.  31,  §  69),  and  it  may  be  commit- 
ted with  respect  to  almost  every  kind  of  combustible  real 
estate.  Hence  if  the  defendant  did  in  fact  set  fire  to  the  books 
of  account  and  burn  the  same,  he  was  guilty  of  arson,  not  only 
with  respect  to  the  books  of  account  but  also  with  respect  to 
the  mill  and  all  the  machinery,  flour,  tables,  chairs,  desks,  safe 
and  aU  the  other  innumerable  articles  contained  in  the  miU 
and  consumed  by  that  burning;  and  if  he  may  be  prosecuted 
for  burning  the  mill  and  then  be  prosecuted  for  burning  the 
books  of  account,  he  may  be  prosecuted  by  separate  prosecu- 
tions for  each  of  the  innumerable  articles  that  were  destroyed 
by  that  one  single  fire  — a  fire  that  was  caused  by  one  single, 
wrongful  act;  and  if  two  prosecutions  may  be  founded  upon 
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one  single  wrongful  act ; —  the  act  of  setting  fire  to  the  books 
of  account — why  may  not  a  hundred  or  a  thousand?    The 
proper  limit  for  separate  prosecutions  in  such  cases  would  seem 
to  be  either  the  number  of  articles  burned  or  the  number  of 
criminal  acts  committed.     It  is  difficult  to  think  of  any  other 
limitations.     Mr.  Bishop  in  his  work  on  Criminal  Law,  in 
speaking  of  that  provision  of  the  various  constitutions  which 
says  that  no  person  shall  be  twice  put  in  jeopardy  for  the  same 
offense,  says  that  "  to  give  our  constitutional  provision  the 
force  evidently  meant,  and  to  render  it  effectual,  'the  same 
offense '  must  be  interpreted  as  equivalent  to  the  same  criminal 
act."     1  Bish.  Grim.  Law,  §  1060.     If  this  be  true  then  only 
one  criminal  prosecution  can  be  founded  on  one  criminal  act. 
Of  course  the  prosecutor  may  associate  the  criminal  act  with 
all  its  consequences,  and  then  carve  therefrom  the  highest 
crime  that  can  be  carved  from  such  act  and  its  consequences, 
and  then  prosecute  the  wrong-doer  for  such  crime.     If  he 
chooses,  however,  he  may  carve  out  a  smaller  degree  of  crime, 
and  prosecute  for  that  only.    But  he  should  be  allowed  to 
carve  but  once.     In  the  present  case  the  prosecutor  probably 
might  have  stated  the  wrongful  act  of  the  defendant  in  setting 
fire  to  the  books  of  account,  together  with  aU   the  conse- 
quences of  such  wrongful  act,  in  one  information  and  in  a 
single  count,  and  might  then  have  convicted  the  defendant  of 
as  much  of  the.  same  as  he  could  have  satisfactorily  proved  to 
the  jury.    Thus  the  prosecutor  might  have  alleged  in  his  in- 
formation, in  one  single  count,  that  the  defendant  wilfully  set 
fire  to  the  books  with  the  intent  to  burn  the  same,  and  also  to 
burn  the  mill,  machinery,  tables,  chairs,  flour,  wheat,  etc.,  desig- 
nating each  article  separately,  and  that  the  whole  were  burned 
in  consequence  of  the  defendant's  wrongful  act,  and  then  con- 
victed the  defendant  of  whatever  might  have  been  proved. 
The  offense  of  setting  fire  to  and  burning  the  books,  as  well 
as  the  offense  of  setting  fire  to  and  burning  the  mill,  would 
have  been  included  in  the  aggregated  offense  of  setting  fire  to 
and  burning  the  mill  with  all  its  contents.    But  we  do  not 
think  that  the  prosecutor  should  be  allowed  to  multiply  prose- 
cutions indefinitely  by  dividing  up  the  consequences  of  a  single 
wrongful  act,  and  founding  a  separate  prosecution  upon  each 
of  such  consequences.     Authorities  may  be  found  in  opposition 
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to  these  views ;  hence  we  do  not  desire  to  state  them  as  uni- 
versal rules,  but  only  as  general  rules,  with  probably  some 
exceptions.  Just  what  the  exceptions  are,  however,  we  cannot 
now  state,  nor  is  it  necessary.  "We  shall  leave  that  to  be 
settled  in  future  cases.  "We  hardly  think,  however,  that  either 
the  case  of  State  v.  Hornemcm,  16  Kan.,  452,  or  the  case  of 
Oity  of  Olathe  v.  Thomas,  26  Kan.,  233,  furnishes  any  such  ex- 
ception. In  the  first  case  two  different  kinds  of  offenses,  with 
entirely  different  natures  of  intent,  were  clearly  stated.  In 
the  second  case  the  defendant  clearly  committed  two  criminal 
acts,  and  not  merely  one.  It  must  be  remembered  that  under 
the  real  facts  of  this  case  the  proof  that  would  have  been 
necessary  to  convict  the  defendant  of  setting  fire  to  and  burn- 
ing the  mill  would  have  been  sufficient  to  convict  him  of 
setting  fire  to  and  burning  the  books ;  while  the  proof  that 
would  have  been  necessary  to  convict  the  defendant  of  burning 
the  books,  with  the  additional  proof  that  the  mill  was  burned 
by  the  same  fire,  would  have  been  sufficient  to  convict  the 
defendant  of  burning  the  mill.  Therefore  we  would  think, 
after  a  careful  consideration  of  the  case,  that  the  prosecution 
and  acquittal  of  the  defendant  for  setting  fire  to  and  burning 
the  mill  is  a  good  defense  to  the  prosecution  for  setting  fire  to 
and  burning  the  books;  and  we  think  the  following  cases, 
taken  together,  are  sufficient  authority  for  all  that  we  have 
decided  in  this  case:  Woodford  v.  People,  62  ]Sr.  Y.,  117;  8.  C, 
20  Amer.  Eep.,  464;  Com.  v.  Squire,  42  Mass.,  258;  JSex  v. 
Cooper,  5  Car.  &  P.,  *535 ;  Com.  v.  Wade,  supra;  Hennessey  v. 
People,  supra;  cases  cited  in  1  Bish.  Crim.  Law,  §  329,  and 
notes ;  State  v.  Cooper,  1  Green,  Law  (IST.  J.),  361 ;  S.  C,  25  Amer. 
Dec,  490.     But  also  see  other  cases  heretofore  cited. 

"We  think  the  court  below  erred  in  sustaining  the  demurrer 
to  the  defendant's  plea  of  former  acquittal,  and  for.such  error 
its  judgment  will  be  reversed  and  the  cause  remanded,  with 
the  order  that  the  demurrer  be  overruled,  and  for  such  other 
and  further  proceedings  as  may  be  proper  in  the  case. 

(All  the  justices  concurring.) 
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Hughes  t.  People. 

(8  Colo.,  536.) 

Autrefois  acquit;  Plea  of —  Offenses  under  municipal  and  state  law. 

1.  Acts  made  offenses  under  state  and  municipal  law.— In  a  case 

where  a  single  act  has  been  made  punishable,  both  by  the  general  law 
of  the  state  and  by  the  ordinances  of  the  town  wherein  it  was  com- 
mitted, it  constitutes  two  distinct  and  several  offenses,  subject  to  pun- 
ishment by  the  proper  tribunals  of  the  state  and  the  municipality, 
respectively. 

2.  Effect  of  plea  of  former  conviction  after  demurrer  thereto 

sustained.—  In  the  absence  of  statute  altering  or  aboUshing  the  com- 
mon-law rule,  the  effect  of  a  plea  based  upon  a  former  conviction  is, 
after  its  rejection  by  the  court  upon  demurrer,  to  put  the  defendant  in 
the  situation  of  one  pleading  guilty  of  the  offense  charged. 

Error  to  District  Court  of  El  Paso  County. 

J.  L.  WilUmns,  for  plaintiff  in  error. 

T.  H.  Thomas,  attorney-general,  for  the  people. 

Stone,  J.  Plaintiff  in  error  was  indicted  for  disturbing  the 
peace,  and,  upon  arraignment,  pleaded  in  bar  a  former  trial  and 
conviction  for  the  same  offense,  under  an  ordinance  of  the 
town  of  Colorado  Springs,  within  the  limits  of  which  town 
the  act  was  committed.  To  this  plea  the  prosecution  demurred, 
and  the  demurrer  was  sustained;  whereupon  the  court  ren- 
dered judgment  against  the  accused  the  same  as  upon  trial  and 
verdict  of  guilty. 

The  principal  questions  presented  for  review,  and  argued  by 
counsel,  are:  (1)  Was  the  plea  of  the  former  conviction  good? 
And  (2)  was  it  error  for  the  court,  upon  sustaining  the  de- 
murrer to  the  said  plea  in  bar,  to  give  final  judgment  ? 

Upon  the  first  question  there  is  a  diversity  of  opinion  by  the 
authorities,  some  holding  that,  under  the  general  rule  that  no 
person  may  be  punished  twice  for  the  same  offense,  a  plea  of 
former  conviction,  such  as  was  interposed  by  the  plaintiff  in 
error  here,  should  be  held  a  bar  to  the  prosecution  in  which  it 
is  pleaded.  The  cases  most  in  point  which  we  have  been  able 
to  find  in  support  of  the  foregoing  doctrine  are  the  following, 
which  are  cited  in  the  brief  of  counsel  for  plaintiff  in  error : 
State  V.  Thornton,  3T  Mo.,  360;  State  v.  Cowam.,  29  Mo.,  330; 
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State  V.  Welch,  36  Conn.,  216.  Most  of  the  authorities  holding 
this  view,  while  recognizing  the  rule  against  double  punish- 
ments, make  a  distinction  between  an  act  which  constitutes 
but  one  offense  and  an  act  which  may  be  two  ofiPenses,  for  each 
of  which  the  perpetrator  may  be  punished  separately.  Some 
of  these  authorities  rest  this  distinction  on  the  ground  that  the 
one  act  may  constitute  two  different  offenses  against  two  dis- 
tinct sovereignties  or  jurisdictional  authorities.  Moore  v. 
People,  14  How.  (U.  S.),  13 ;  Ambrose  v.  State,  6  Ind.,  351 ; 
Greenwood  v.  State,  6  Baxt.  (Tenn.),  567.  Another  distinction 
made  in  a  certain  class  of  cases  is  that  one  is  a  criminal  and 
the  other  a  civil  proceeding ;  that  while  the  proceeding  under 
the  town  ordinances  is  to  recover  a  sum  as  a  penalty,  it  is.  a 
civil  proceeding,  and  hence  not  a  bar  to  a  prosecution  by  the 
state  for  the  same  act.  Levy  v.  State,  6  Ind.,  281.  Still  another 
distinction  is  that  the  municipal  authority  vested  in  a  town  or 
city  under  its  ordinances  is  exercised  as  a  police  power  dele- 
gated by  the  legislature,  in  contradistinction  to  the  general 
judicial  power  of  the  state  to  punish  offenses  made  such  by 
genera]  law.  Shafer  v.  Mumma,  17  Md.,  331.  While  I  can- 
not help  regarding  these  distinctions  as  refined,  and  more  ficti- 
tious than  real,  and  while  the  reasons  given  in  the  decisions  in 
justification  of  what,  after  all,  is  practically  double  punishment 
for  the  same  act,  fail  to  satisfy  me  of  the  logical  soundness  of 
the  doctrine,  yet  the  great  weight  of  authority  appears  to  up- 
hold this  view :  that  in  a  case  like  this  before  us,  the  single  act, 
being  made  punishable  both  by  the  general  law  of  the  state 
and  by  the  ordinances  of  the  town  wherein  it  was  committed, 
constitutes  two  distinct  and  several  offenses,  subject  to  punish- 
ment by  the  proper  tribunals  of  the  state  and  the  municipality 
respectively ;  and  we  must  therefore  yield  assent  to  the  doctrine 
which  we  concede  rests  upon  the  greater  weight  of  recognized 
authority. 

Mr.  Dillon,  in  his  work  on  Municipal  Corporations,  discusses 
this  question  fully,  and  concludes  that  the  great  weight  of 
authority  is  as  we  have  stated  it  above,  although  upon  the  pre- 
cise question  he  puts,  "  Can  the  same  act  be  twice  punished, 
once  under  the  ordinance  and  once  under  the  statute? "  he  says : 

"  The  cases  on  this  subject  cannot  be  reconciled.  Some  hold 
that  the  same  act  may  be  a  double  offense— one  against  the 
Vol.  V— 6 
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state  and  one  against  the  corporation ;  others  regard  the  same 
act  as  constituting  a  single  offense,  and  hold  that  it  can  be  pun- 
ished but  once,  and  may  be  thus  punished  by  -whichever  party 
first  acquires  jurisdiction." 

One  of  the  principles  stated  by  Mr.  Dillon,  as  extracted  from 
the  authorities,  is  that  "  when  the  act  is,  in  its  nature,  one 
which  constitutes  two  offenses  —  one  against  the  state  and  one 
against  the  municipal  government, —  the  latter  may  be  author- 
ized to  punish  it,  though  it  be  an  offense  under  the  state  law; 
but  the  legislative  intention  that  this  may  be  done  should  be 
manifest  and  unmistakable,  or  the  power  in  the  corporation 
should  be  held  not  to  exist."  Among  the  powers  specially  con- 
ferred by  the  legislature  upon  the  municipal  authorities  of 
towns  arid  cities  in  this  state  is  the  power  "  to  prevent  and  sup- 
press riots,  routs,  affrays,  noises,  disturbances,  disorderly  assem- 
blies in  any  public  or  private  place  "  (G-ea.  St.,  §  3312,  subd.  42); 
and  the  mode  of  enforcing  ordinances  of  such  municipal  cor- 
porations in  this  state  appears  to  be,  in  form,  a  civil  action, 
rather  than  a  strictly  criminal  proceeding.  Gen.  St.,  §§  3315- 
3317.  So  that  this  case  is  fairly  brought  within  at  least  two  of 
the  distinctive  classes  under  the  rule  hereinbefore  mentioned, 
which  makes  the  one  act  constitute  two  offenses,  punishable  by 
different  jurisdictional  authorities,  and  under  different  modes 
of  procedure.  Vide  1  Dill.  Mun.  Corp.  (3d  ed.),  §§  367,  368, 
409,  410,  and  note  1  to  section  368,  wherein  the  authorities  on 
the  subject  are  collected.  In  treating  of  the  constitutional 
question  involved,  Mr.  Cooley  remarks  that,  although  the  decis- 
ions are  not  uniform,  yet  the  clear  weight  of  authorities  is 
"  that  the  same  act  may  constitute  an  offense,  both  against  the 
state  and  the  municipal  corporations,  and  both  may  punish  it 
without  violation  of  any  constitutional  principle."  Const. 
Lim;,  199. 

Upon  the  second  question,  counsel  for  plaintiff  in  error  con- 
tend that,  after  sustaining  a  demurrer  to  a  plea  of  former 
conviction,  the  proper  order  is  that  the  defendant  answer  over ; 
that  in  this  case  the  plaintiff  in  error  should  have  been  allowed 
his  plea  of  not  guilty,  and  been  put  to  trial ;  and,  in  support  of 
this  view,  counsel  cite  the  case  of  Fulkner  v.  State,  8  Heisk., 
33 ;  but  we  find  that  the  decision  in  that  case  was  based  on  a 
statute  which  provided  that  a  defendant  entering  a  plea  of 
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former  conviction  should  not  be  thereby  debarred  the  right  to 
enter  or  rely  on  any  other,  or  as  many  other,  pleas  as  would 
be  a  good  defense  to  the  indictment ;  and  it  may  be  presumed 
that  such  statute  was  intended  to  change  the  practice  at  com- 
mon law  in  such  cases.  Counsel  also  cite  Yundt  v.  People,  65 
111.,  373,  and  Hoskins  v.  People,  84  111.,  87.  Neither  of  these 
cases  are  in  point  upon  this  question,  since  they  go  only  to  the 
doctrine  that,  in  indictments  for  crime,  a  trial  cannot  be  had 
without  an  issue  made  by  plea.  On  the  other  hand,  there  is 
ample  authority  to  support  the  practice  pursued  by  the  court 
below  in  cases  of  misdemeanors.  This  practice  is  based  on  the 
ground  that,  where  the  plea  is  held  not  good,  it  is  to  be  regarded 
the  same  as  a  plea  of  guilty.  The  defendant  by  his  plea  ad- 
mits the  commission  of  the  offense  as  charged,  but  pleads  that 
he  has  already  been  punished  for  it.  This  plea  being  adjudged 
untrue  upon  the  facts  stated  therein,  he  stands  before  the  court 
as  having  pleaded  guilty,  and  judgment  is  rendered  accord- 
ingly. This  seems  to  have  been  the  practice  at  common  law 
and  followed  in  this  country,  although  a  different  practice  ob- 
tains in  some  states;  but  usually,  we  think,  under  statutes 
where  such  plea  is  treated  as  a  plea  in  abatement  and  not  in 
bar.  Archb.  Crim.  Pr.,  356,  and  note  h,  with  the  authorities 
cited;  Johnson  v.  People,  22  111.,  314;  State  v.'Epps,  4  Sneed, 
552 ;  which  last  is  an  earlier  case  than  the  one  in  3  Heisk.,  be- 
fore referred  to,  and  before  the  practice  was  changed  by  the 
Tennessee  statute  of  1860,  upon  which  the  latter  case,  decided 
in  1861,  was  based.  Another  point  made  by  counsel  for 
plaintiff  in  error  is  that  the  court  erred  in  sustaining  the  de- 
murrer to  the  plea  of  former  conviction,  for  the  reason  that 
the  plea  averred  that  the  offense  for  which  there  had  been  a 
former  conviction  and  punishment  was  the  same  offense  as  the 
one  against  which  this  plea  was  interposed,  and  the  demurrer, 
of  course,  admitted  the  fact  so  pleaded ;  that  upon  this  admis- 
sion, that  the  offense  of  which  the  accused  then  stood  charged, 
and  the  one  of  which  he  had  pleaded  the  former  conviction, 
were  one  and  the  same  act  and  offense,  the  plea  should  have 
been  held  good  and  the  demurrer  overruled ;  that,  if  the  pros- 
ecutor had  not  intended  to  admit  the  truth  of  the  facts  thus 
pleaded,  he  should  have  replied  to  the  plea,  instead  of  demur- 
rino-  thereto;  and  the  case  of  Com.  v.  Bosworth,  113  Mass.,  200, 
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is  cited  as  in  .point.  There  the  defendant  was  indicted  in  the 
superior  court,  and  pleaded  a  former  acquittal  in  the  munici- 
pal court  of  the  town  of  Taunton.  In  delivering  the  opinion 
of  the  court,  Chief  Justice  Gray  concludes  as  follows : 

"The  plea  , not  necessarily  showing  that  the  two  offenses 
were  distinct,  nor  that  the  municipal  court  had  no  jurisdiction, 
the  attorney  of  the  commonwealth,  if  he  intended  to  deny 
their  identity,  should  have  joined  issue  on  the  plea,  and  sub- 
mitted that  fact  to  the  determination  of  a  jury.  By  demurring 
to  the  plea  he  admitted  the  truth  of  the  allegation  therein  that 
the  offense  now  charged  against  the  defendant  was  the  same 
of  which  he  had  already  been  acquitted.  The  judgment  of  the 
superior  court  sustaining  the  demurrer  to  the  plea  of  autrefois 
acquit  was  therefore  erroneous  and  must  be  reversed."  Citing 
2  Hale,  P.  C,  243;  1  Stark.  Grim.  PI.  (2d  ed.),  325,  326;  King 
V.  Emden,  9  East,  437;  Com.  v.  Curtis,  11  Pick.,  134. 

The  principal  case  above  cited  fails  of  being  in  point,  for  the 
reason  that  the  plea  in  that  case  did  not  show  that  the  former 
acquittal  was  in  a  proceeding  under  any  ordinance  of  the  town 
of  Taunton  and  not  under  a  general  statute.  For  all  that  is 
shown  by  the  plea,  and  by  that  case,  the  former  acquittal  may 
have  been  in  a  court  of  concurrent  criminal  jurisdiction  (within 
the  sum  of  $50)  with  the  court  wherein  the  same  was  pleaded, 
and  under  a  like  form  of  procedure.  In  the  case  before  us  the 
plea  averred  that  the  former  conviction  was  had  "  before  one 
George  H.  Stewart,  who  was  then  and  there  a  justice  of  the 
peace  in  and  for  th6  county  of  El  Paso  aforesaid,  and  police 
magistrate  of  the  town  of  Colorado  Springs,  state  and  county 
aforesaid ;  .  .  .  that  said  conviction  was  for  a  violation  of 
section  4  of  article  1,  section  2  of  article  1,  and  section  1  of 
article  3,  of  an  ordinance  concerning  misdemeanors,  being  one 
of  the  ordinances  of  the  said  city  of  Colorado  Springs,  then 
and  there  in  full  force  and  effect ;  that  the  said  conviction  was 
had  in  the  name  of  the  people  of  the  state  of  Colorado  afore- 
said ;  that  the  offenses  set  forth  and  defined  in  said  sections 
of  said  ordinance  and  the  said  indictment,  and  of  which  the 
said  defendant  was  and  is  convicted  as  aforesaid,  are  one  and 
the  same  in  truth  and  fact,  and  are  identical. 

This  plea  thus  showed  on  its  face  that  the  former  conviction 
was  had  under  the  ordinances  of  the  town  of  Colorado  Springs, 
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under  a  jurisdiction  and  mode  of  procedure  of  which  the  court 
below  was  bound  to  take  judicial  notice,  since  the  authority  of 
that  town,  as  of  all  others  in  the  state,  is  conferred  and  defined 
by  the  general  statutes  concerning  towns  and  cities,  to  which 
we  have  already  referred,  and  hence  upon  the  ground  that  the 
one  act  constituted  two  distinct  offenses, —  the  one  punishable 
by  the  municipal  authorities  and  the  other  by  the  state ;  and 
under  the  different  forms  of  procedure  provided,  as  held  upon 
the  first  question  herein  discussed,  we  must  also  hold  that  the 
court  did  not  err  in  sustaining  the  demurrer  to  the  plea.  In 
other  words,  the  plea,  while  averring  that  the  offense  of  which 
he  had  been  convicted,  and  that  of  which  he  then  stood 
charged,  were  one  and  the  same  offense,  it  set  forth  facts  from 
which  it  appeared  that  they  were  legally  two  distinct  and  dif- 
ferent offenses.  The  judgment  of  the  court  below  is  therefore 
aiBrmed. 

Judgment  affirmed. 

Helm,  J.,  having  presided  as  district  judge  of  the  court  below 
in  the  hearing  and  rendition  of  judgment  in  this  case,  took  no 
part  in  this  decision. 

Note. —  It  would  be  useless  to  attempt  to  reconcUe  the  conflicting  decisions 
cited  in  the  foregoing  opinion,  and  several  others  to  which  reference  might  be 
made.  A  careful  analysis  of  the  decision  in  Moore  v.  The  People,  14  How. 
(U.  S.),  13,  will  show  that  the  principle  upon  which  it  is  based,  its  scope, 
meaning,  purport  and  effect,  are  inapplicable  to  prosecutions  for  infractions 
of  municipal  by-laws.  Mr.  Justice  Grier  in  that  opinion  points  out  the  dis- 
tinction between  the  statute  of  lUinois  under  which  the  defendant  was  in- 
dicted and  convicted,  and  the  act  of  congress  under  which  it  was  claimed 
he  might  also  be  indicted  and  convicted,  and  shows  that  the  statute  of  Illi- 
nois and  the  act  of  congress  were  different  in  many  respects.  "  But  admit- 
ting," he  says,  "  that  the  plaintiff  in  error  may  be  liable  under  an  act  of 
congress,  for  the  same  acts  of  harboring  and  preventing  the  owner  from  re- 
taking his  slave,  it  does  not  follow  that  he  will  be  twice  punished  for  the 
same  offense.  An  offense,  in  its  legal  signification,  means  a  transgression 
of  a  law.  A  man  may  be  compelled  to  make  reparation  in  dajnages  to  the 
injured  party,  and  be  liable  also  to  punishment  for  a  breach  of  the  public 
peace  in  consequence  of  the  same  act ;  and  may  be  said,  in  common  par- 
lance, to  be  twice  punished  for  the  same  offense.  Every  citizen  of  the 
United  States  is  also  a  citizen  of  a  state  or  territory  (in  which  he  resides). 
He  may  be  said  to  owe  allegiance  to  two  sovereigns,  smd  may  be  liable  for 
an  infraction  of  the  laws  of  either.  The  same  act  may  be  an  offense  or 
transgression  of  the  laws  of  both.  Thus  an  assault  upon  the  marshal  of  the 
United  States,  and  hindering  him  in  the  execution  of  legal  process,  is  a  high 
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offense  against  the  United  States,  for  which  the  perpetrator  is  liable  to 
punishment;  and  the  same  act  may  be  also  a  gross  breach  of  the  peace 
of  the  state,  a  riot,  assault  or  murder,  and  subject  the  person  to  a  punishment 
under  the  state  laws  for  a  misdemeanor  or  felony.  That  either  or  both  may 
(if  they  see  fit)  punish  such  an  offender  cannot  be  doubted.  Yet  it  'cannot 
be  truly  averred  that  the  offender  has  been  twice  punished  for  the  same 
offense ;  but  only  that  by  one  act  he  has  committed  two  offenses,  for  each 
of  which  he  is  justly  punishable."  Mr.  Justice  M'Lean  dissents  from  the  doc- 
trine laid  down  by  the  majority  of  the  court,  that,  for  one  and  the  same  act,  a 
person  may  be  punished  under  a  law  of  the  state,  and  also  under  an  act  of 
congress ;  and  in  Moore  v.  The  People,  supra,  he  refers  to  his  dissent  made 
in  Fox  V.  State  of  Ohio,  5  How.,  410.  In  Moore  v.  The  People  he  says :  "  It 
is  contrary  to  the  nature  and  genius  of  our  government  to  punish  an  indi- 
vidual twice  for  the  same  offense.  "Where  the  jurisdiction  is  clearly  vested 
in  the  federal  government,  and  am  adequate  punishment  has  been  provided 
by  it  for  an  offense,  no  state,  it  appears  to  me,  can  punish  the  same  act. 
The  assertion  of  such  a  power  involves  the  right  of  a  state  to  punish  all 
offenses  punishable  under  the  acts  of  congress.  This  would  practically  dis- 
regard, if  it  did  not  destroy,  this  important  branch  of  criminal  justice, 
clearly  vested  in  the  federal  government.  The  exercise  of  such  a  power  by 
the  states  would  in  effect,  be  a  violation  of  the.  constitution  of  the  United 
States,  and  the  constitution  of  the  respective  states.  They  all  provide 
against  a  second  punishment  for  the  same  act.  It  is  no  satisfactory  answer 
to  this,  to  say  that  the  states  and  federal  government  constitute  different 
sovereignties,  and,  consequently,  may  each  punish  offenders  under  its  own 
laws. 

"  It  is  true  the  criminal  laws  of  the  federal  and  state  governments  ema- 
nate from  different  sovereignties ;  but  they  operate  upon  the  same  people, 
and  should  have  the  same  end  in  view.  In  this  respect,  the  federal  govern- 
ment, though  sovereign  within  the  limitation  of  its  powers,  may,  in  some 
sense,  be  considered  as  the  agent  of  the  states,  to  provide  for  the  general 
welfare,  by  punishing  offenses  under  its  own  laws  within  its  jurisdiction. 
It  is  believed  that  no  government,  regulated  by  laws,  punishes  twice,  crim- 
inally, the  same  act.  And  I  deeply  regret  that  our  government  should  be 
an  exception  to  a  great  principle  of  action,  sanctioned  by  humanity  and 
justice." 

It  may  be  safely  said  that  the  time  never  wiU  come  when  a  court  com- 
posed of  several  judges,  each  of  whom  is  to  reason  out  the  case  for  him- 
self, will  unanimously  agree  that  a  person  may  be  punished  under  a  law  of 
the  state  and  also  under  a  law  of  congress  for  the  same  act.  But  whatever 
doubts  may  arise  on  this  subject,  or  whatever  reasons  may  be  urged  or  sug- 
gested in  favor  of  the  principle  for  punishing  a  man  twice  for  a  single  act 
which  constitutes  an  offense  against  the  state  and  also  against  the  federal 
sovereignty,  such  doubts,  reasons  and  suggestions  have  no  application  to 
the  principle  appUcable  to  a  case  in  which  one  act  constitutes  an  offense 
against  a  municipal  ordinance  and  also  against  a  state  law.  It  has  uni- 
formly been  held  by  American  courts,  state  and  federal,  that  the  state  and 
federal  governments  are  independent  sovereignties.  Each  has  its  own  gov- 
ernment, makes  its  own  laws,  establishes  its  own  tribunals,  elects  its  own 
officials  and  enforces  its  own  mandates  within  its  legitimate  sphere ;  and 
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although  the  line  of  demarcation  between  the  government  of  the  state  and 
the  government  of  the  Union  cannot  be  traced  by  landmarks  discernible 
to  the  physical  eye,  yet  to  the  eye  of  the  law  the  line  is  as  well  defined 
as  the  great  natm-al  boundary  which  separates  the  territorial  limits  of 
the  commonwealths  of  Iowa  and  Illinois — the  Mississippi  river.  So  that 
these  two  sovereignties,  exercising  jurisdiction  within  the  limits  of  the  state, 
stand  in  the  same  independent  relation  to  each  other  that  they  would  if 
separated  by  visible  boundaries.  Hence,  as  the  criminal  laws  of  the  state 
and  federal  governments  emanate  from  different  sovereignties,  a  decision 
relative  thereto  does  not  bear  any  striking  analogy  to  the  point  under  con- 
sideration. The  municipal  government  is  the  mere  creature  of  the  state, 
possessing  only  such  powers  as  are  expressly  granted  or  necessarily  incident 
to  the  declared  objects  and  purposes  of  the  corporation.  The  state  author- 
izes the  municipality  to  pass  certain  ordinances  for  the  punishment  of  minor 
offenses.  The  offenses  which  these  ordinances  define  may  or  may  not  be 
punishable  under  the  laws  of  the  state.  Both  derive  their  powers  from  the 
same  source,  or,  more  strictly  speaking,  one  is  a  sovereign  and  the  other  a 
delegated  power.  And  while  it  may  seriously  be  doubted  whether  a  by-law 
of  the  municipality  which  undertakes  to  punish  acts  made  punishable  by 
the  laws  of  the  state  is  of  any  binding  force  or  effect,  it  never  can  be  suc- 
cessfully and  logically  maintained  that  a  person  may  be  prosecuted,  and 
punished  under  both  laws  for  the  same  act.  When  prosecuted  under  either 
law  he  may  successfully  interpose  the  constitutional  guaranty  against  being 
placed  twice  in  jeopardy  for  one  and  the  same  offense.  The  distinction 
herein  sought  to  be  drawn  arises,  as  we  have  seen,  from  the  nature  of  the 
two  governments  and  the  sources  from  which  they  derive  their  authority. 
On  the  one  hand  the  state  and  national  governments  are  independent  of 
each  other,  and  the  powers  which  each  exercises  are  original,  inherent,  sov- 
ereign ;  but  on  the  other  hand,  the  powers  exercised  by  the  municipal  gov- 
ernment are  derivative,  delegated,  dependent.  Indeed  the  municipal 
government  —  if  it  may  be  so  called  —  partakes  of  the  sovereign  power  only 
as  a  member  of  the  sovereign  state.  The  sovereign  state,  for  purposes  of  its 
own  convenience,  incorporates  the  people  residing  within  a  certain  territory 
into  a  municipality  and  delegates  to  them  certain  powers.  These  powers 
may  be  altered,  amended  and  withdrawn  at  pleasure ;  but  until  withdrawn 
they  may  be  exercised  as  effectually  by  the  municipality  as  by  the  state. 
The  municipality,  by  virtue  of  these  delegated  powers,  may  pass  ordinances 
for  the  punishment  of  petty  offenses,  and  the  state  may  likewise  pass  laws 
making  the  acts  so  prohibited  offenses  against  the  dignity  of  the  state.  If 
such  offenses  may  be  punished  at  all  under  the  municipal  ordinances  it 
must  be  by  virtue  of  the  powers  delegated  to  the  municipality  as  agent  of 
the  state.  Can  this  sovereign  power  reside  in  the  principal  and  the  agent 
at  one  and  the  same  time?  If  it  may,  when  the  power  is  once  put  into  ex- 
ecution and  enforced  by  either  the  principal  or  the  agent,  is  it  not  thereby, 
then  and  there,  fully  executed? 


88  AMERICAN  CRIMINAL  REPORTS. 

State  v.  Kaevee. 

(65  Iowa,  53.) 

Bastardy:  Unehastity  of  the  woman — Motive. 

1.  Unchastity  of  the  woman. —  In  a  bastardj  proceeding,  especially  when 
the  complainant  claims  to  have  been  ravished,  where  the  only  question 
is  that  of  paternity,  unchaste  conduct  of  the  woman  with  a  man  other 
than  the  defendant  may  be  shown,  and  especially  so  if  the  circum- 
stances do  not  preclude  the  possibility  that  the  other  was  the  father  of 
the  child. 
3.  Motive. —  Evidence  tending  to  show  the  motive  of  complainant  in 
charging  upon  the  defendant  the  paternity  of  a  child  which  should 
have  been  charged  upon  another  is  admissible. 

Appeal  from  Des  Moines  District  Court. 

The  action  was  brought  to  charge  the  defendant  with  the 
support  of  a  bastard  child.  There  was  a  verdict  of  guilty,  and 
judgment  was  rendered  against  him  accordingly.    lie  appeals. 

Dodge  <&  Dodge,  for  appellant. 

Smith  MoPherson,  attorney-general,  for  the  state. 

Adams,  J.  The  defendant  is  charged  with  being  the  father 
of  a  bastard  child  born  to  one  Lizzie  Mohler,  sister  to  the  de- 
fendant's wife,  all  residing  in  the  city  of  Burlington.  The 
complainant  testified  in  these  words :  "  My  sister  and  I  were 
not  on  good  terms  all  the  time.  Seventh  of  July  I  went  over 
to  his  house;  don't  know  what  time.  Mr.  and  Mrs.  Karver 
were  all  that  were  there ;  left  there  quarter  after  nine.  We 
had  not  gone  more  than  three  blocks  when  this  thing  took 
place,  in  an  open  public  place,  ground  kind  of  siding  fronting 
one  street.  He  asked  me  on  that  lot.  It  Avas  the  first  time 
anything  ever  took  place  between  us.  I  did  not  consent.  I 
jerked  away  and  walked  off.  He  followed  me  and  threw  ine 
right  down.  He  ravished  me.  I  hollered.  There  were  no 
marks  on  my  person;  my  hat  was  torn."  She  also  testified 
that  he  had  connection  with  her  another  time  by  force,  in 
nearly  the  same  place.  The  defendant  testified,  denying  that 
he  ever  had  connection  with  her. 

For  the  purpose  of  impairing  the  credibility  of  her  testi- 
mony the  defendant's  counsel  asked  him,  when  a  witness  upon 
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the  stand,  two  questions,  which  are  in  these  words :  "  Int.  28. 
You  say  that  she  came  to  your  house  in  January,  1882.  State 
how  she  came  to  leave;  what  was  the  trouble?"  "Inf.  29. 
You  tell  the  court  what  imprudent  act  you  noticed,  or  about  a 
man  being  with  her  one  night  at  your  house, —  go  on  and  tell 
it, —  in  January,  1882."  Both  these  questions  were  disallowed 
as  immaterial,  and  the  ruling  is  assigned  as  error. 

In  our  opinion  the  witness  should  have  been  allowed  to 
answer  them.  That  the  complainant  had  an  illegitimate  child 
by  some  one  is  not  denied.  That  she  charged  it  upon  the 
wrong' person  the  jury  did  not  believe.  But  she  might  do  so 
if  she  was  not  a  truthful  person,  and  had  a  strong  motive  for 
doing  it.  The  questions  asked  and  disallowed  indicated,  upon 
their  face,  that  the  defendant  expected  to  prove  that  the  com- 
plainant was  guilty  of  imprudent  conduct  with  some  man  at 
the  defendant's  house,  and "  that  she  had  trouble  and  left  the 
family.  If  the  defendant  and  his  wife  witnessed  unchaste 
conduct  on  the  part  of  the  complainant,  and  she  had  trouble 
with  them,  either  on  that  account  or  any  other,  such  fact,  we 
think,  would  tend  to  render  the  defendant's  testimony  more 
credible,  and  her  testimony  less  so,  by  showing  a  motive  on 
her  part  for  charging  upon  him  the  paternity  of  a  child  which 
should  have  been  charged  upon  another;  and  especially  is  this 
so  as  the  charge  made  is  that  she  was  ravished.  Again,  in  a 
case  of  this  kind,  where  the  only  question  is  that  of  paternity, 
it  should  always  be  allowable  to  show  unchaste  conduct  with 
a  man  other  than  the  defendant,  and  especially  if  the  circum- 
stances are  such  as  not  to  preclude  the  possibihty  that  the 
other  was  the  father  of  the  child. 

It  is  objected  by  the  attorney-general  that  the  questions  are 
not  sufficiently  explicit  to  indicate  what  the  defendant  expected 
to  show.  But  Ave  do  not  think  that  this  objection  occurred  to 
any  one  on  the  trial  below.  The  questions  were  asked  in  ex- 
amination in  chief,  and  were  about  as  explicit  as  they  could 
well  have  been  without  being  leading.  We  think  that  the 
court  fully  understood  the  drift  of  the  inquiry,  but  did  not  deem 
it  a  proper  one.  In  our  opinion,  the  court  erred  in  disallowing 
the  questions.     Eeversed. 
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Eeg.  t.  Coadt. 
(16  Cox's  C.  C,  89.) 

Boycotting:  1  andS  Will.  4,  o.  44  {Wliitehoy  Act),  s.S—  Unlawful  notice— 
Declaring  person  "boycotted"  and  to  be  shunned— Construction  of, 
question  for  the  jury. 

Question  op  fact  should  not  be  withdeawn  pbom  juey. —  The  pris- 
oner was  indicted  under  the  Whiteboy  Act  for  posting  a  notice  to  the 
following  effect:  "  G.  T.  is  hereby  declared  boycotted  by  the  compe- 
tent tribunal  for  taking  into  his  employment  Stanley,  the  assassin. 
All  Irishmen  must  shun  him  as  their  deadly  enemy."  The  indictment 
alleged  that  the  notice  tended  (1)  to  excite  an  unlawful  confederacy; 
(2)  to  excite  a  riot ;  (3)  to  induce  persons  to  shun  George  Thomp- 
son, against  the  form  of  the  statute.  The  judge  at  the  trial,  upon  the 
requisition  of  the  counsel  for  the  crown,  ruled  that  the  notice  on  the 
face  of  it  was  an  unlawful  notice  within  the  meaning  of  the  statute, 
but  reserved  for  the  court  the  point  whether  he  should  have  so  ruled 
or  should  have  left  the  question  to  the  jury.  The  jury,  in  answer  to 
the  only  question  submitted  to  them,  found  that  the  prisoner  had  in 
fact  posted  the  notice  and  the  prisoner  was  accordingly  convicted. 
Held,  that  the  notice  was  capable  of  bearing  the  meaning  alleged  in 
the  indictment ;  but  that  the  question  whether  it  did  in  fact  bear  such 
meaning  should  not  have  been  withdrawn  from  the  jury. 

(Before  Morris,  C.  J.,  Palles,  C.  B.,  Fitzgerald,  J.,  Fitzgerald, 
B.,  Lawson,  Barry  and  Harrison,  JJ.) 

Court  for  crown  cases  reserved  (Ireland). 

Case  reserved  by  Barry,  J.,  at  the  winter  assizes,  1881,  for 
the  Leinster  winter  assize  county,  held  at  Kilkenny. 

The  prisoner  was  tried  on  an  indictment  of  which  the  fol- 
lowing is  substantially  a  copy : 

"  Queen's  County,  to  wit.  The  jurors  for  our  Lady  the  Queen, 
upon  their  oaths  present  that  James  Coady,  on  the  STth  day  of 
JSTovember,  in  the  year  of  our  Lord  1881,  unlawfully  and 
knowingly  did  post  at  Chapel  Hill,  in  the  Queen's  county,  a 
certain  notice,  to  wit,  a  notice  to  the  effect  following:  Take 
notice:  George  Thompson,  of  Beckfield,  is  hereby  declared 
'boycotted'  by  the  competent  tribunal  for  taking  into  his 
employment  Stanley,  the  assassin.  All  Irishmen  must  shun 
him  as  their  deadly  enemy.  Which  notice  tended  to  excite  an 
unlawful  confederacy,  against  the  form  of  the  statute  in  such 
case  made  and  provided,  and  against  the  peace  of  our  Lady 
the  Queen,  her  Crown  and  Dignity. 
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"  And  the  jury  aforesaid,  etc.  (Second  count  same  as  first, 
but  stating  tliat  tiie  notice  tended  to  excite  a  riot.) 

"  And  the  jurors  aforesaid,  upon  their  oaths  aforesaid,  do 
further  present  that  the  said  James  Coady,  on  the  day  and 
in  the  year  aforesaid,  unlawfully  and  knowingly  did  post  a 
certain  notice,  that  is  to  say,  the  notice  in  the  first  count  men- 
tioned, directing  all  Irishmen  to  do  a  certain  act,  namely,  to 
shun  one  George  Thompson,  against  the  form  of  the  statute  in 
such  case  made  and  provided,  and  against  the  peace  of  our 
Lady  the  Queen,  her  Crown  and  Dignity." 

From  the  case  stated  it  appeared  that  it  was  distinctly  proved 
by  two  policemen  (w^ho  caught  the  prisoner  in  the  act)  that  the 
prisoner  posted  the  notice  set  out  in  the  indictment,  and  this 
proof  constituted  the  case  for  the  crown.  Counsel  for  the 
prisoner  (admitting  that  there  was  such  a  person  as  George 
Thompson  referred  to  in  the  notice)  submitted  that  there  was 
on  evidence  to  go  to  the  jury  that  the  notice  was  one  within 
the  meaning  of  the  Whiteboy  Act  (1  and  2  Will.  4,  c.  44),  s.  3, 
as  alleged  in  the  indictment.  For  the  crown,  on  the  other 
hand,  it  was  contended  that  the  notice  spoke  for  itself,  and  that 
the  learned  judge  should  rule  that,  on  the  face  of  it,  it  was  a 
notice  within  the  Whiteboy  Act  as  alleged,  and  that  the  only 
question  for  the  jury  was,  whether  the  prisoner  had  in  fact 
posted  the  notice  as  alleged.  Accordingly  that  was  the  only 
question  left  to  the  jury,  who  convicted  the  prisoner.  The 
question  reserved  for  the  court  was  whether  the  conviction 
under  the  foregoing  circumstances  ought  to  stand  or  be  quashed. 

MacDermont,  Q.  C,  W.  MoZaugMm,  Q.  C,  and  Zowry,  for 
the  prisoner.  "  Boycotted "  is  a  term  that  the  jury  may  in- 
terpret if  they  have  suflBcient  evidence,  but  it  is  a  word  of  art 
not  to  be  interpreted  by  the  judge.  Every  word  of  the  third 
count  in  the  indictment,  including  the  word  "knowingly,"  ^vas 
a  question  for  the  jury,  and  the  jury  only.  Knowledge  of  the 
contents  of  the  document,  although  proved  conclusively,  was 
still  a  question  for  the  jury  only;  and  when  the  crown  with, 
drew  that  from  the  jury  they  ran  all  the  risk  of  having  with- 
drawn the  whole  case.  Hex  v.  Burns,  in  note  to  Bex  v. 
W/ielan,  1  Cr.  &  Dix.,  191 ;  Beg.  v.  Colleran,  Ir.  K.,  1  0.  L.^ 
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277;  1  Taylor  on  Evidence,  6th  ed.,  p.  61;  B.  v.  Oirdwood,  1 
Leach,  142;  2  East,  P.  C,  1120,  8.  C. 

Ryan,  Q.  C,  and  Coats,  for  the  crown.  A  great  deal  of  the 
fallacy  of  the  argument  on  the  other  side  arises  from  the  mean- 
ing put  by  them  on  the  words  "  riot "  and  "  confederacy  "  in 
the  third  section  of  the  1  and  2  Will.  4,  c.  44.  "Kiot"  and 
"  confederacy  "  in  that  section  mean  a  future  riot  or  confed- 
eracy, and  not  one  going  on  or  existing  at  the  time.  If  it  was 
a  present  confederacy  we  might  be  called  on  to  give  evidence 
of  it.  It  is  settled  that  judges  are  to  take  notice  of  the  lan- 
guage of  the  country.  Beg.  v.  Bowlands,  17  Q.  B.,  671,  684; 
Beg.  V.  Aspmall,  2  Q.  B.  Div.,  48,  61.  Where  the  document 
cannot  be  construed  without  some  extraneous  circumstances  it 
is  sometimes  left  to  the  jury;  but  where  the  document  speaks 
for  itself  it  is  a  question  for  the  judge  and  not  for  the  jury. 
Bex  V.  Boucher,  4  C.  &  P.,  562;  Bex  v.  Boblnson,  2  Leach,  749. 
They  also  cited  and  commented  on  Bex  v.  Pickford,  4  C.  &  P., 
227;  Beg.  v.  Smith,  2  C.  &  K.,  882;  B.  v.  MoDermond,  Jelabs' 
C.  &  P.  Gas.,  118. 

The  judgment  of  the  court  w^as  delivered  by 

MoEEis,  C.  J.  The  counsel  for  the  prisoner  at  the  trial  sub- 
mitted that  there  was  no  evidence  to  go  to  the  jury  that  the 
notice  was  one  within  the  meaning  of  the  Whiteboy  Act,  as 
alleged  in  the  indictment.  In  my  opinion  there  was  evidence 
that  the  notice  was  not  only  capable  of  bearing  the  meaning 
put  on  it  by  the  crown,  but  that  it  had  plainly  that  meaning, 
and  on  that  point  I  am  of  opinion  that  the  conviction  should 
be  upheld.  But  the  counsel  for  the  crown  asked  this  case  to 
be  withdrawn  from  the  jury,  and  it  was  accordingly  with- 
drawn. Now  I  am  of  opinion  that  such  a  course  should  not 
have  been  pursued;  that  the  jurisdiction  of  the  judge  was  only 
to  determine  whether  the  document  was  capable  of  bearing 
the  meaning  assigned  to  it,  and  then  it  was  for  the  jury  to  say 
whetlier  under  the  circumstginces  it  had  that  meaning  or  not. 
The  conviction  must  be  quashed. 

Solicitor  for  the  prisoner,  Moran. 
Solicitor  for  the  crown,  T.  Gerrard, 
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State  v.  Dan. 

(18  Nev.,  345.) 

BuRQLAEY  UNDER  STATUTE  AND  AT  COMMON  LAW :  Inhabitancy  of  build- 
ing —  Owner  —  Tenant — Variance. 

1.  Under  the  statute  and  at  common  law.—  The  words  in  the  Nevada 
statute  as  originally  adopted,  relative  to  burglary,  declaring  that  that 
crime  may  be  committed  in  any  "dwelling-house,  or  any  other  house 
or  building  whatever,"  the  amendment  to  the  original  statute  making 
it  read  "any  dwelling-house  or  tent,  or  any  other  house  or  buUding 
whatever,"  does  not  affect  the  law  of  Nevada  so  far  as  to  bring  the 
crime  within  the  common-law  definition. 

3.  Indictment  —  Immaterial  allegation.—  The  indictment  having  named 
the  owner  of  the  house,  the  naming  therein  also  of  another  person  as 
tenant,  when  as  a  fact  the  tenant  had  surrendered  the  premises  a  few 
hours  before  the  commission  of  the  crime,  is  not  a  fatal  defect.  The 
latter  allegation  was  immaterial. 

Appeal  from  the  Second  Judicial  District  Court,  Ormsby 
County. 

James  D.  Torreyson,  district  attorney,  for  respondent. 
Robert  M.  Clarice,  for  appellant. 

Belknap,  J.  At  the  common  law,  inhabitancy  of  the  build- 
ing in  which  the  offense  was  committed  was  one  of  the  tests 
of  the  crime  of  burglary.  It  is  said  that  the  words  "  house  or 
building,"  in  section  2365  of  the  crimes  act,  are  used  in  the  same 
sense  at  common  law.  Our  statute,  as  originally  adopted, 
declared  that  the  offense  may  be  committed  in  any  "  dwelling- 
house,  or  any  other  house  or  building  whatever."  St.  1861, 
p.  66.  The  statute  was  amended  in  1869  so  as  to  read,  "  any 
dwelling-house  or  tent,  or  any  other  house  or  building  what- 
ever." St.  1869,  p.  65.  In  its  original  form  the  language  of 
the  statute  was  broad  enough  to  include  buildings  of  any  kind, 
regardless  of  the  fact  of  inhabitancy.  People  v.  Stiohm.an, 
34  Cal.,  245.  It  cannot  be  pretended  that  the  scope  of  the 
statute  was  restricted  by  the  amendment. 

As  to  the  question  of  a  variance  between  the  proof  and  the  in- 
dictment, arising  from  the  fact  that  the  tenant  had  surrendered 
the  possession  of  the  house  to  the  landlord  a  few  hours  before 
the  commission  of  the  burglary,  we  think  it  cannot  avail.  The 
proof  shows  the  offense  to  have  been  committed  in  the  house 
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of  Joseph  Olcovioh,  as  charged  in  the  indictment.  The  allega- 
tion that  the  house  was  occupied  by  Sadie  Eay,  as  lessee  of 
Olcovioh,  was,  under  the  facts,  immaterial,  and  could  perform 
no  other  office  than  to  further  identify  premises  already  suffi- 
ciently described.     Com.  v.  Reynolds,  122  Mass.,  454;  Andrews 

V.  State,  48  Ala.,  665. 

Judgment  and  order  affirmed. 


MiLLEE  V.  The  State. 

(16  Texas  Ct.  App.,  417.) 

Btjrglaey  and  theft:  Indictment. 


Duplicity  op  indictment  —  Burglary  and  theft.— It  is  no  objection 
to  an  indictment  that  it  charges  both  burglary  and  theft,  but' a  convic- 
tion cannot  be  had  for  both  offenses  when  thus  charged  in  the  same 
indictment,  nor  can  a  separate  punishment  be  assessed  for  each,  nor  a 
joint  punishment  assessed  for  both. 

Appeal  from  the  District  Court  of  Bell.  Tried  below  before 
the  Hon.  B.  W.  Rimes. 

The  indictment  charged  the  appellant  with  the  burglary  of, 
and  theft  from,  the  house  of  one  G.  "W.  Klotts,  in  Bell  county, 
Texas,  on  the  27th  day  of  January,  1884.  He  was  found  guUty 
as  charged  in  the  indictment,  and  was  awarded  a  term  of  two 
years  in  the  penitentiary  as  punishment. 

K^o  brief  for  the  appellant  has  reached  the  Reporters. 
J.  H.  Burts,  assistant  attorney-general,  for  the  state. 

"WiLLsoN,  J.  The  indictment  charges  burglary  with  intent 
to  commit  theft,  and  also  charges  theft  of  property  of  less 
value  than  $20.  By  the  charge  of  the  court,  the  question  as  to 
the  burglary  was  alone  submitted  to  the  jury.  The  verdict  of 
the  jury  found  the  defendant  "  guilty  as  charged  in  the  indict- 
ment." The  judgment  of  the  court  considered  and  adjudged 
him  guilty  of  "  robbery."  He  was  sentenced  to  imprisonment 
in  the  penitentiary  for  a  term  of  two  years  for  "  theft  and 
burglary." 

It  is  no  objection  to  an  indictment  that  it  charges  both  burg- 
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lary  and  theft.  Howard  v.  The  State,  8  Texas  Ct.  App.,  447; 
Code  Crim.  Proc,  art.  T14 ;  Dunham  v.  The  State,  9  Texas  Ct. 
App.,  330.  But  can  a  conviction  be  had  for  both  offenses  when 
thus  charged  in  the  same  indictment,  and  a  separate  punish- 
ment assessed  for  each,  or  a  joint  punishment  assessed  for 
both?  We  think  not.  In  Howard  v.  The  State,  supra,  this 
court  said :  "  If  both  are  charged  in  one  indictment,  we  think 
it  clear  that  the  theft  would  be  included  in  the  burglary,  and 
that  no  judgment  could  be  rendered  for  the  theft.  And  in 
such  a  case  the  conviction  for  burglary  would  be  a  bar  to  a 
subsequent  prosecution  for  theft." 

In  the  case  before  us  the  conviction  is  for  hoth  offenses ;  that 
is,  the  indictment  charges  hoth,  and  the  verdict  finds  the  defend- 
ant guilty  as  charged  in  the  indictment.  It  was,  perhaps,  the 
intention  of  the  jury  to  find  the  defendant  guilty  of  the  burg- 
lary alone,  as  the  punishment  assessed  is  the  minimum  pre- 
scribed by  the  law  for  that  offense,  and  yet  the  plain  language 
of  the  verdict  includes  both  offenses.  This  verdict  was  not 
warranted  either  by  the  charge  of  the  court,  because  the  issue 
of  the  defendant's  guilt  of  the  theft  charged  was  not  submitted 
to  the  jury  by  the  charge.  Again,  while  the  judgment  does 
not  conform  to  the  verdict,  the  sentence  does,  and  the  defend- 
ant is  sentenced  for  both  burglary  and  theft. 

We  might  reform  the  judgment,  if  there  was  anything  cer- 
tain in  the  verdict  by  which  we  could  do  so ;  but  we  would  be 
proceeding  upon  uncertainties  were  we  to  undertake  it.  We 
could  not  make  the  judgment  and  sentence  declare  the  convic- 
tion to  be  for  burglary  when  the  verdict  and  sentence  declare 
that  it  was  for  burglary  and  theft  together.  We  could  not 
make  the  judgment  adjudge  the  defendant  guilty  of  both  burg- 
lary and  theft,  because  he  cannot  be  legally  adjudged  guilty 
of  both  these  offenses  in  this  case.  We  must  reverse  the  judg- 
ment and  remand  the  cause  for  a  new  trial,  in  order  that  these 
errors  may  be  corrected. 

Reversed  and  remanded. 

Note.— See  Tohin  v.  The  People,  4  Am.  Cr.  R.,  p.  555,  and  notes  to  that 
case.    See,  also,  The  State  v.  Martin,  id.,  86. 
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Pells  v.  The  State. 

(20  Florida,  774.) 

Burglary:  Brealcing  and  entering  vnth  intent — Indictment  —  Name  of 
owner  of  building. 

1.  An  indictment  charging  that  the  accused  broke  and  entered,  with 

intent  to  commit  a  felony,  "a  certain  building,  to  wit,  the  main  ex- 
hibition building  of  the  Middle  Florida  Agricultural  and  Mechanical 
Fair  Association,"  is  fatally  defective  in  not  alleging  that  the  building 
is  the  property  of  a  corporation  or  persons. 

2.  Ownership  op  the  building.  —  The  rule  is  well  settled  that  the  owner- 

ship of  the  building  so  burglariously  entered  must  be  alleged  in  the 
indictment. 

"Writ  of  error  to  the  Circuit  Court  for  Leon  County. 

This  case  was  heard  before  Judge  Vann,  of  the  third  circuit, 
presiding  in  Leon  county.  The  other  facts  are  stated  in  the 
opinion. 

B.  B.  Hilton,  John  W.  Mitchell  and  John  S.  Beard,  for 
plaintiff  in  error. 

The  Attorney-General,  for  the  state. 

Mr.  Justice  Van  Yalkenbuegh  delivered  the  opinion  of  the 
court : 

In  JSTovember,  1882,  the  grand  jury  of  Leon  county  found 
an  indictment  against  "William  Pells,  charging  that  he,  on  the 
12th  day  of  January,  A.  D.  1881,  "  with  force  and  arms  at 
and  in  the  county  of  Leon  aforesaid,  a  certain  building,  to  wit, 
the  main  exhibition  building  of  the  Middle  Florida  Agricult- 
ural and  Mechanical  Pair  Association,  there  situated,  in  the 
night-time  of  said  day,  to  wit,  at  about  the  hour  of  9  o'clock 
at  night,  feloniously  and  burglariously  did  break  and  enter 
with  intent  to  commit  a  felony,  to  wit,  to  steal,  take  and  carry 
away  goods  and  chattels  of  the  value  of  more  than  $20,"  etc. 
The  defendant  was  tried  and  found  guilty.  He  moved  for  a 
new  trial  upon  several  grounds,  among  which  was  that  "  there 
was  no  evidence  before  the  jury  to  show  the  ownership  of  the 
building  into  which  the  breaking  and  entry  are  alleged  to  have 
been  made.  It  was  not  shown  to  have  been  the  property  of 
any  individual  or  individuals  or  of  any  corporation,  and  was 
conceded  by  the  state  attorney  not  to  have  been  the  property 
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of  a  corpbration,  but  of  the  people  living  all  over  middle  Flor- 
ida."  The  motion  vi^as  denied  and  the  defendant  duly  excepted.    ' 

The  defendant,  by  his  counsel,  then  made  a  motion  in  arrest 
of  judgment  on  several  grounds,  the  only  ones  of  which  it  is 
necessary  to  consider  are  similar  to  the  one  above  noted  in  the 
motion  for  a  new  trial,  viz. : 

"  That  the  said  indictment  does  not  allege  the  ownership  of 
said  building,  and  does  not  set  forth  the  name  of  any  owner  or 
owners  thereof." 

"  That  said  indictment  does  not  allege  the  ownership  of  said 
building  to  have  been  in  any  corporation." 

The  motion  in  arrest  of  judgment  was  denied  and  the  defend- 
ant brings  his  writ  of  error. 

The  indictment  is  bad,  and  the  motion  in  arrest  of  judgment 
should  have  been  granted.  It  contams  but  a  single  count,  in 
which  the  building  is  described  as  "  the  main  exhibition  build- 
ing of  the  Middle  Florida  Agricultural  and  Mechanical  Fair 
Association."  The  ownership  of  the  property  is  defectively 
stated.  There  is  no  allegation  that  such  association  is  incor- 
porated. If  it  belonged  to  an  unincorporated  association,  the 
individuals  comprising  such  association  are  the  owners,  and  their 
several  names  should  have  appeared  in  the  indictment  as  such 
owners.  If  the  ownership  of  the  property  is  not  stated,  non 
constat  but  that  the  building  was  the  property  of  the  defend- 
ant, or  that  he  was  part  owner  as  one  of  the  association.  The 
rule  is  well  settled  that  the  ownership  of  the  building  so  bur- 
glariously entered  must  be  alleged.  "  The  name  of  the  owner 
of  the  dwelling-house  or  of  the  building  which  was  broken 
and  entered  must  be  stated  with  accuracy."  Heard's  Criminal 
Law,  436 ;  1  Bishop  on  Crim.  Proc,  sec.  583 ;  1  Wharton,  Crim. 
L.,  sec.  816;  Beale  v.  The  State,  53  Ala.,  460;  State  of  Kansas 
V.  Fockler,  22  Kan.,  542;  State  v.  Morrissey,  22  Iowa,  158;  Wal- 
lace V.  State  of  Illinois,  63  III,  451 ;  Jackson  v.  The  State,  55 
Wis.,  589 ;  Com.  v.  Perris,  108  Mass.,  1. 

The  indictment  in  this  case  is  fatally  defective,  and  the  judg- 
ment is  arrested  and  the  defendant  is  ordered  to  be  discharged 
from  imprisonment  on  the  indictment,  judgment  and  sentence 

herein. 

Vol.  V— 7 
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Scott  t.  The  State. 

(63  Miss.,  781.) 

Btieglaky:  Dwelling-house. 

A  house  which  the  owner  visits  once  or  twice  a  year,  and  in  which,  dur- 
ing his  visits,  he  sleeps  and  eats  for  about  a  week,  but  which  at  all 
other  times  is  unoccupied  by  any  person,  is  not  a  "  dwelling-house," 
the  "  breaking  and  entering  "  of  which,  when  no  one  is  therein,  "  with 
intent  to  commit  a  crime,"  is  "burglary"  under  section  3738  of  the 
code  of  1880. 

Appeal  from  the  Circuit   Court   of  "Washington  County. 
Hon.  B.  F.  Trimble,  judge. 

W.  H.  Smith,  for  the  appellant. 

T.  S.  Ford,  attorney-general,  for  the  state. 

Arnold,  J.,  delivered  the  opinion  of  the  court: 
The  building  as  described  by  the  testimony  was  not  a  dwell- 
ing-house in  legal  contemplation.  To  render  a  building  a 
dwelling-house  it  must  be  a  habitation  for  man,  and  usually 
occupied  by  some  person  lodging  in  it  at  night.  A  building 
which  is  in  fact  a  dwelling-house  does  not  lose  its  character  as 
such  by  a  mere  temporary  absence  of  its  inhabitants  who  have 
left  with  intent  to  return,  but  it  does  not  become  a  dwelling- 
house,  though  used  for  taking  meals  and  other  purposes,  unless 
the  person  occupying  it  or  some  one  of  his  family  or  servants 
usually  sleep  in  it  at  night.  Bish.,  Stat.  Crimes,  sec.  279 ;  Ex 
parte  Vincent,  26  Ala.,  145 ;  State  v.  Wa/rren,  33  Maine,  30. 


The  State  v.  Heoox. 

(83  Mo.,  531.) 

BuHGLABY :  Breaking  —  Curtilage  —  Indictment  —  Instructions. 

1.  Curtilage,  as  used  in  the  statute  in  relation  to  burglary  (R.  S.,  sec.  1397), 
means  an  inclosed  space  immediately  surrounding  the  dwelling-house 
and  contained  within  the  same  inclosure. 

3.  Burglary  of  granary.— Under  an  indictment  (R.  S.,  sec.  1397)  for 
burglary  of  a  granary  in  which  there  were  goods  and  valuable  things, 
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and  larceny  therein,  it  is  immaterial  whether  or  not  the  granary  is 
within  the  curtilage  of  the  dwelling-house. 

3.  Indictment. —  Where  one  is  tried  on  an  indictment  containing  counts 

for  both  burglary  and  larceny,  and  is  acquitted  of  the  burglary  only, 
he  will  bo  guilty  of  grand  or  petit  larceny  according  to  the  value  of  the 
property  stolen. 

4.  Larceny  —  Sufficient  asportation.— The  taking  of  wheat  from  its 

place  in  a  gr.anary  and  filling  it  into  sacks  and  tying  the  latter  is  a  suffi- 
cient asporation  to  constitute  larceny,  if  done  with  the  felonious  pur- 
pose of  stealing  the  wheat. 

5.  What  is  a  sufficient  breaking.— The  opening  of  a  door  which  is  closed 

and  fastened  with  a  chain  hooked  over  a  nail  is  a  sufifioient  breaking  to 
constitute  burglary,  if  done  with  the  intent  to  steal  and  carry  away 
property,  and  is  followed  by  an  entry  of  the  building  to  which  the  door 
belonged. 

6.  Instructions. —  Instructions  which  assume  material  facts  are  erroneous, 

unless  given  in  connection  with  another  which  leaves  it  to  the  jury  to 
determine  whether  the  assumed  facts  are  true. 

Appeal  from  Clark  Circuit  Court. 

JSagerman^  MoCrary  <&  Hagermcm,  for  appellant. 
J>.  II.  Molntire,  attorney-general,  for  respondent. 

Black,  J.  The  first  count  of  the  indictment  charged  the 
defendant  with  breaking  and  entering,  on  October  15,  1878,  "  a 
certain  building,  that  is  to  say  a  certain  granary  of  Archibald 
Boyle,"  etc.  The  second  was  like  the  first,  and  in  addition 
charged  him  with  stealing  three  and  one-half  bushels  of  wheat 
of  the  value  of  $3.  He  was  found  guilty  of  both  charges. 
The  evidence  tended  to  show  that  the  granary  was  inside  of 
Boyle's  farm  lot,  and  separated  from  the  dwelling-house  yard 
by  a  fence ;  that  there  was  a  ^vell  in  the  farm  lot,  used  for 
family  purposes,  which  was  reached  by  a  gateway  in  the  fence; 
that  the  granary  was  used  for  storing  wheat,  tobacco  and  farm 
implements,  and  had  a  door  on  one  side,  which  was  fastened 
by  a  chain  attached  to  the  door  and  hooked  upon  a  nail  in  the 
side  wall ;  and  a  window  on  the  other,  which  opened  from  the 
inside.  A  witness  who  lived  with  Boyle  testified  in  substance 
that  before  supper  he  was  in  the  granary  and  fastened  the  door 
when  he  went  out;  that  afterwards,  between  Y  and  8  o'clock, 
he  went  to  the  well  and  there  saw  the  door  move;  that  he  then 
fastened  the  door,  and  on  discovering  that  some  one  was  inside 
he  ran  to  the  house,  got  a  gun,  went  back,  and  demanded  of  the 
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person  oa  the  inside  to  make  himself  known;  that  the  defend- 
ant was  there  endeavoring  to  get  out  of  the  window,  and 
begged  of  the  witness  not  to  inform  on  him,  for  he  was  hard 
up.  Two  sacks  were  found  in  the  granary  partly  filled  with 
wheat  and  tied  up.  There  was  evidence  tending  to  show  that 
defendant  borrowed  these  sacks  from  a  mill  in  the  vicinity,  and 
on  the  other  hand  there  was  evidence  tending  to  show  that 
Boyle  borrowed  these  sacks  from  a  neighbor. 

There  was  also  evidence  to  the  effect  that  the  defendant  was 
at  the  house  of  one  Hughes,  some  five  miles  distant,  when  the 
burglary  was  said  to  have  been  committed. 

I.  It  was  urged  below  and  is  insisted  here,  that  the  first  count 
of  the  indictment  charged  no  offense  known  to  the  law,  because 
the  granary  was  vf  ithin  the  curtilage  of  the  dwelling-house  and 
is  not  so  described,  and  that  the  second  count  only  charged  the 
defendant  with  petit  larceny.  It  is  true  that  the  statute  now 
(sec.  1297,  R.  S.)  limits  the  common  law  definitions  of  a  dwell- 
ing-house, as  was  understood  in  this  class  of  cases,  by  provid- 
ing that  no  building  shall  be  deemed  a  dwelling-house,  or  any 
part  of  a  dwelling-house,  .  .  .  unless  the  same  "  be  joined  to, 
immediately  connected  with,  and  is  a  part "  thereof.  Section 
1298  declares  "  every  person  who  shall  be  convicted  of  break- 
ing and  entering  —  First,  any  building  within  the  curtilage  of 
a  dwelling-house  but  not  forming  a  part  thereof ;  or  second,  any 
shop,  store,  booth,  tent,  warehouse  or  other  building  .  .  . 
in  which  there  shall  be,  at  the  time,  some  hunian  being,  or  any 
goods,  wares,  merchandise  or  other  valuable  things  kept  or  de- 
posited, with  intent  to  steal  or  commit  any  felony  therein, 
shall  on  conviction  be  adjudged  guilty  of  burglary  in  the  second 
degree." 

The  argument  is  that  the  first  clause  of  this  section  embraces 
all  those  out-buildings  formerly  regarded  as  part  of  the  man- 
sion, and  that  they  are  not  included  in  the  second  clause.  At 
common  law  the  dwelling-house,  in  which  burglary  might  be 
committed,  was  held  to  include  the  out-houses,  such  as  ware- 
houses, bams,  stables,  cow-houses,  or  dairy  houses,  though  not 
under  the  same  roof,  provided  they  were  parcel  thereof.  4 
Black.  Com.,  225;  1  Hale,  P.  C,  553;  2  RusseU  on  Crimes  (9th 
ed.),  15. 

In  determining  what  buildings  were  under  the  protection  of 


THE  STATE  v.  HECOX,  101 

the  mansion  house,  it  was  important  to  determine  whether  they 
were  within  the  curtilage,  or  same  common  inclosure,  but  this 
was  not  the  only  criterion;  for  if  within  the  curtilage,  and  a 
distinct  structure  used  for  purposes  not  connected  with  house- 
keeping, they  were  not  parcel  of  the  mansion.  Armour  v.  The 
State,  3  Humph.,  379.  So,  "  if  the  out-houses  be  adjoining  the 
dwelling-house  and  occupied  as  parcel  thereof,  though  there  be 
no  common  inclosure  or  curtilage,  they  will  be  regarded  as 
part  of  the  mansion  house."     2  East,  P.  C,  492. 

The  elements  of  proximity  and  use  were  equally  important 
in  determining  when  an  out-house  was  to  be  regarded  as  parcel 
of  the  mansion.  1  Wharton,  Crim.  Law  (8th  ed.),  783 ;  Bishop 
on  Stat.  Crimes,  sees.  283,  286. 

The  questions,  therefore,  still  remain  in  the  applications  of 
our  statute,  what  is  to  be  understood  by  the  curtilage.  Tomlin 
and  Jacobs,  in  their  law  dictionaries,  do  not  allow  the  elements 
of  inclosure  to  enter  into  the  definition,  but  in  Bouyier's  Law 
Dictionary  the  definition  given  is,  "  the  inclosed  space  immedi- 
ately surrounding  a  dwelling-house  contained  within  the  same 
inclosure ; "  so  also  "  a  yard,  court-yard,  or  piece  of  ground 
lying  near  to  a  dwelling-house,  and  inclosed  within  the  same 
fence."  Burrill's  Law  Die. ;  Webster's  Die.  It  is  in  this  sense 
the  word  is  used  in  our  statute.  See,  also,  Commonwealth  v. 
Barney,  10  Cush.,  480;  People  v.  Parher,  4  Johns.,  424;  Peo- 
ple V.  Oedney,  17  K  Y.  Sup.  Ct.,  161. 

There  is  another  view  of  this  case  which  must  dispose  of 
these  questions  as  they  are  presented  upon  this  indictment. 
The  sections  of  the  statute  above  quoted  became  a  part  of  the 
Criminal  Code  of  this  state  by  the  act  of  March  20,  1835. 
There  it  was  necessary  that  the  breaking  and  entering  should 
have  been  done  "  in  the  night-time,"  and  another  section  made 
it  burglary  to  do  a  like  act  in  the  day-time.  In  the  revision  of 
1855,  these  words  were  omitted,  and,  as  a  consequence,  the 
section  also,  with  respect  to  burglary  in  the  third  degree.  A 
consideration  of  these  statutes  will  show  that  the  words  "  in 
which  there  shall  be,"  etc.,  are  descriptive  of  the  buildings  and 
structures  mentioned  in  the  second  subdivision  of  section  1298, 
and  do  not  apply  to  those  in  the  first.  This  must  be  so ;  for,  as 
Ave  have  seen,  the  buildings  and  structures  specifically  men- 
tioned in  the  second  part  of  that  section  may  be,  and  often 
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are,  within  the  curtilage.  It  is  therefore  immaterial,  in  this 
case,  whether  the  granary  was  or  was  not  within  the  curtilage 
of  the  dwelling-house.  This  result  is  in  harmony  with  the 
former  rulings  of  this  court  {State  v.  Henley,  30  Mo.,  509; 
and  State  V.  Booley,  6  Mo.,  146);  though  the  questions  now 
urged  were  not  there  considered. 

2.  This  cause  was  tried  on  the  theory  that  if  defendant  was 
found  guilty  of  larceny,  he  must,  also,  be  found  guilty  of  burg- 

■  lary.  In  other  words,  the  larceny  charged,  and  for  which 
alone  he  could  be  convicted,  was  incidental  to  the  burglary. 
This  was  a  mistaken  view  of  the  law.  They  are  two  distinct 
offenses  though  joined  in  the  same  indictnaent  on  different 
counts.  State  v.  Kelsoe,  Y6  Mo.,  505 ;  State  v.  Martin,  76  Mo., 
337;  State  v.  Owens,  79  Mo.,  620.  If  acquitted  of  burglary 
and  found  guilty  of  larceny,  the  larceny  would  be  grand  or 
petit,  according  to  the  value  of  the  property  stolen.  State  v. 
Barker,  64  Mo.,  282.  The  jury  were  properly  informed  as  to 
what  their  verdict  should  be  if  they  found  the  defendant 
guilty  of  burglary,  and  if  they  found  him  guilty  of  both  burg- 
lary and  larceny,  but  they  should  have  been  further  told  that 
they  could  acquit  of  burglary  and  find  defendant  guilty  of 
larceny ;  in  which  event  the  larceny  would  be  petit  larceny 
only  under  this  indictment. 

3.  The  first  instruction  given  at  the  instance  of  the  state  was 
not  objectionable  for  any  of  the  reasons  urged.  It  simply 
pointed  out  the  offenses  with  which  defendant  was  charged, 
using  substantially  the  language  of  the  indictment,  omitting 
the  name  only.  It  was  not  intended  to  be  an  instruction  in- 
forming the  jury  what  facts  they  must  find  in  order  to  find 
him  guilty.     The  fourth  and  fifth  instructions  were  as  follows : 

"  4th.  The  taking  of  wheat  from  its  place  in  the  granary  and 
filling  the  same  into  sacks,  and  the  tying  of  the  sacks  so  con- 
taining such  wheat,  is  a  sufficient  carrying  away  to  constitute 
larceny  within  the  meaning  of  the  indictment,  if  such  acts  be 
done  with  the  felonious  and  unlawful  purpose  of  stealing  such 
wheat. 

"  5th.  The  opening  of  a  door  which  is  closed  and  fastened 
with  a  chain  hooked  over  a  nail  is  a  sufficient  breaking  to 
constitute  burglary  within  the  meaning  of  this  indictment,  pro- 
vided such  breaking  is  done  with  the  intent  to  steal  and  carry 
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away  property,  and  is  followed  by  an  entering  of  the  building 
to  which  such  door  belonged." 

As  definitions  of  what  would  constitute  a  sufficient  breaking 
and  carrying  away,  they  are  not  objectionable,  and  might  well 
have  been  given  in  connection  with  an  instruction  which  left 
it  to  the  jury  to  determine  whether  the  facts  assumed  were 
true,  but  it  was  error  to  submit  the  most  material  facts  in  this 
way  only,  by  assuming  the  testimony  with  respect  thereto  to 
be  true.  The  court,  at  the  instance  of  the  state,  gave  a  gen- 
eral instruction  as  to  reasonable  doubt,  and  another  at  the  in- 
stance of  the  defendant  of  which  he  cannot  complain ;  these 
covered  the  entire  cause,  and  the  court  did  not  err  in  refusing 
to  instruct  that  if  the  evidence  touching  an  alibi  was  sufficient 
to  raise  a  reasonable  doubt  of  guilt,  the  jury  should  acquit. 
The  first,  second  and  sixth  asked  by  the  defendant  were  also 
properly  refused. 

The  point  now  made  as  to  proof  of  the  venue  will  not  be 
overlooked  on  another  trial. 

Seversed  and  remanded. 

Note. —  The  foregoing  opinion  does  not  go  into  a  very  extensive  discussion 
of  the  meaning  at  common  law  of  the  phrase  "  within  the  curtilage  of  a 
dwelling-house,"  but  the  learned  judge  contents  himself  with  stating  the 
sense  in  w^hich  it  is  used  in  the  Missouri  statute. 

The  Missouri  statutes  (Eev.  1879)  are  in  substance  as  follows : 

Section  121  makes  it  burglary  in  the  first  degree  to  break,  etc.,  any  dwell- 
ing-house. 

Section  1392  provides  that  no  building  shall  be  deemed  part  of  the  dwell- 
ing-house unless  it  "be  JQined  to,  immediately  connected  with  and  is  part 
of  a  dwelling-house." 

Section  1298,  providing  for  burglary  in  the  second  degree,  is  set  out  in  the 
opinion. 

Section  1301  provides,  where  burglary  and  larceny  are  committed  together, 
the  two  can  be  charged  as  one  crime. 

The  contention  of  appellant  was,  that  under  the  facts  the  granary  de- 
scribed in  the  indictment  was  within  the  curtilage  of  the  dwelling-house, 
which  crime  not  being  charged,  the  judgment  should  have  been  arrested. 

The  court  denied  this  position,  holding  that  the  building  must  be  in  the 
same  inclosure  as  the  dwelling  to  be  within  the  meaning  of  the  first  clause 
of  section  1298,  aforesaid.  At  common  law,  and  especially  as  adapted  to 
this  country,  the  rule  seems  to  be  different. 

Bishop's  Stat.  Crimes  (3d  ed.),  §  386,  treats  of  this  subject,  and  adopts  the 
view  that  the  question  is  not  necessarily  controlled  by  a  common  inclosure ; 
that  where  there  is  none  it  then  depends  upon  the  proximity  and  use ;  that 
the  building  must  be  within  a  convenient  distance  to  the  dwelling  and 
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serviceable  in  respect  to  abode.  This  test  is  adopted  by  other  writers.  3 
Greenleaf  on  Ev.  (Redf.  ed.),  §  80;  PhiUips,  Mech.  Liens,  301;  Tomlin's 
Diet.  (1st  Am.  ed.),  491 ;  Abbott's  Law  Diet.,  173 ;  State  v.  Shaw,  31  Me.,  533 ; 
2  Bish.  Crim.  Law  (6th  ed.),  104. 

In  State  v.  Whet,  4  Jones  (N.  C),  349,  a  smoke-house  twenty-five  yards 
from  the  house,  used  for  storing  meat  for  the  use  of  the  dwelling,  although 
not  in  a  common  inolosure,  was  held  to  be  withiu  the  curtilage;  and  in 
State  V.  Twitty,  1  Hayw.,  102,  it  was  said  that  the  curtilage  was  "a  piece  of 
ground  either  inclosed  or  not,  that  is  commonly  used  with  the  dwelling- 
house." 

In  Castle's  Case,  1  Hale,  P.  O.  (1st  Am.  ed.),  558,  it  appeared  that  the  pris- 
oner broke  into  a  privy  several  yards  back  of  the  dwelling  with  a  pale  fence 
separating  them.  In  Sex  v.  Clayburn,  Russ.  &  Ry. ,  360,  the  prisoner  broke 
into  a  goose  house  in  a  different  yard  from  the  dwelling,  but  connected 
therewith  by  a  gate,  and  used  for  domestic  purposes.  In  Rex  v.  Chalking, 
a  stable  and  coach  house  in  a  different  yard  but  leading  into  the  house  lot. 
In  each  of  these  cases  the  burglarized  buildmg  was  held  to  be  within  the 
curtilage.  A  majority  of  the  court  held  the  same  way  in  Rex  v.  Burroivs,  R. 
&  M.  C.  C.  R. ,  274,  where  a  wash  house  was  wholly  disconnected  from  the 
building  except  that  it  was  used  for  domestic  purposes. 

In  Regina  v.  Gilbert,  1  Car.  &  K.,  84,  the  building  was  in  a  fold  yard  be- 
longiag  to  the  prosecutor's  farm,  and  used  as  one  of  the  farm  buildings. 
Held  to  be  within  the  curtilage.  In  Armour  v.  State,  3  Humph.,  379,  and 
State  V.  Felcher,  10  Lea,  338,  it  was  held  that  the  phrase  included  all  build- 
ings appurtenant  to  the  dwelling,  such  as  the  kitchen,  laundry,  smoke-house 
and  dairy.  This  seems  to  be  the  rule  in  two  other  states,  though  more  -stress 
is  laid  on  the  use  in  connection  with  the  dwelling.  Ivey  v.  State,  61  Ala., 
58;  Bryant  V.  State,  60  Ga.,  358. 

The  most  illustrative  and  best  reasoned  cases  are,  however,  from  Michigan. 
In  People  v.  Taylor,  3  Mich.,  351,  a  barn  standing  eighty  feet  from  the 
dwelling,  with  which  there  was  a  communication  from  the  house  lot  by  a 
I)air  of  bars,  was  held  to  be  within  the  curtilage.  The  court  in  its  opinion 
went  into  the  origin  of  the  phrase,  the  English  customs,  etc.,  and  held  that 
the  term  meant  that  space  upon  which  the  buildings  used  in  connection 
with  the  home  mansion  were  situated.  In  Pond  v.  People,  8  Mich.,  150, 
there  were  a  number  of  fishermen  attending  to  then-  business  on  the  shore 
of  the  lake,  living  there  with  their  families  in  a  long  building  about  sixteen 
feet  wide.  Thirty-six  feet  distant  was  defendant's  net  house,  where  defend- 
ant kept  his  nets.  The  net  house  was  held  to  be  within  the  curtilage.  In 
Pilcherv.  People,  16  Mich,,  142,  148,  Cooley,  J.,  speaking  of  a  burglarized 
barn  separate  from  the  dwelling,  said:  "There  can  be  no  doubt  that  the 
bam  in  question  would  have  been  regarded  as  within  the  curtilage  and  em- 
braced by  the  term  dwelling-house  as  a  part  of  the  congregated  buildings 
occupied  and  used  by  the  family  for  domestic  purposes." 
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MiLLEE  V.  The  State. 

(77  Ala.,  41.) 

BuRGLAKY:  Breaking  corn  crib  —  Property  of  value  —  Sentence — Costs. 

1.  Jury  may  assume  that  property  has  a  value.— That  the  use  of 
corn,  as  food  for  horses  and  taules  constitutes  value  is  a  fact  which  all 
men  are  presumed  to  know ;  and  the  court  may  charge  the  jury  that 
they  may  conclude  the  corn  was  valuable  if  the  proof  shows  that  it 
was  used  to  feed  horses  or  mules ;  and  circumstantial  proof  being  suffi- 
cient, if  strong,  convincing  and  satisfactory,  the  court  may  refuse  to 
instruct  that  the  fact  that  the  corn  had  value  must  "  be  positively 
proved  by  the  evidence.'' 

3.  Breaking  —  Thrusting  arm  through  chinks. —  The  corn  having  been 
abstracted  from  the  crib  by  the  defendant,  by  thrusting  his  arm 
through  an  opening  between  tlie  chinks,  if  he  made  or  enlarged  the 
opening  for  the  purpose,  this  would  constitute  a  sufficient  breaking  as 
an  element  of  burglary;  but,  if  the  opening  was  neither  made  nor 
enlarged  by  him,  though  he  thrust  in  his  arm  and  took  out  the  corn, 
and  might  thereby  be  guilty  of  larceny,  he  would  not  be  guUty  of 
burglary. 

3.  Sentence  to  hard  labor  for  costs. —  A  sentence  to  hard  labor  for 
non-payment  of  costs,  in  a  criminal  prosecution  for  a  misdemeanor, 
cannot  exceed  eight  months,  nor  fifteen  months  in.  a  case  of  felony 
(Sess.  Acts  1880-81,  p.  37);  but  a  sentence  beyond  this  limit,  being  a 
clerical  error,  will  be  corrected  by  this  court,  if  the  record  contains  no 
other  error. 

From  the  Circuit  Court  of  Madison.  Tried  before  tlie  Hon. 
H.  C.  Speake. 

W.  L.  Clay  and  Geo.  S.  Gordon,  for  appellant. 
T.  N.  McGlellan,  attorney-general,  for  the  state. 

Stone,  C.  J.  There  was  certainly  testimony  in  this  case  that 
the  corn  had  value.  Use  as  food  for  horses  and  mules  consti- 
tutes value,  as  all  men  must  be  presumed  to  know.  But  there 
was  evidence  that  corn,  in  that  neighborhood,  was  worth  fifty 
cents  a  bushel,  and  that  there  were  in  the  crib  from  one  hun- 
dred and  fifty  to  two  hundred  bushels  of  corn.  If  this  testi- 
mony was  believed,  there  was  ample  evidence  of  value.  The 
circuit  court  did  not  err  in  the  affirmative  charge  given,  nor 
in  refusing  to  give  charges  3  and  4,  asked  by  the  defend- 
ant. There  being  proof  that  corn  had  value,  there  is  no  rule 
of  law  that  that  fact,  any  more  than  any  other,  shall  be  "  pos- 
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itively  proved  by  the  evidence."  Oiroumstantial  evidence  is 
sufiicient,  if  strong  and  convincing  enough.  Charge  4  was 
rightly  refused,  because  it  is  both  abstract  and  involved.  So, 
charges  1  and  2  are  abstract,  for  there  is  no  testimony 
that  Davis  had  any  ownership  or  use  in  the  crib.  They  were 
rightly  refused  on  that  account,  if  for  no  other.  M.  &  E. 
Railway  Go.  v.  Kolh,  Y3  Ala.,  396 ;  1  Brick.  Dig.,  338,  sec.  41. 

2.  The  testimony  of  the  witness  Davis  tended  to  show  that 
the  defendant  removed  the  filling  or  obstruction  which  had 
been  placed  in  the  chinks  of  the  crib,  and  thereby  effected  an 
opening,  through  which  he  thrust  his  arm,  and  by  that  means 
abstracted  the  corn  he  is  charged  with  intending  to  steal. 
This,  if  true,,  would  be  a  sufficient  breaking  to  constitute  that 
element  of  the  crime  of  burglary.  The  defendant  testified 
that  he  did  not  remove  the  obstruction,  but  that  it  had  been 
previously  removed,  and  the  opening  was  there  when  he  went 
there.  He  also  testified  that  Davis  himself  took  the  corn  out 
of  the  crib.  ~Sow,  if  the  defendant  removed  nothing,  and 
neither  effected  nor  enlarged  the  opening  through  which  the 
corn  was  taken  out,  then  he  was  not  guilty  of  burglary,  even 
though  he  thrust  his  arm  in,  and  took  out  the  corn.  His  act, 
in  such  event,  might  be  larceny.  The  fifth  charge,  asked  by 
defendant,  raises  this  question.  It  claimed  an  acquittal  on  the 
hypothesis  of  defendant's  statement  of  the  facts  in  the  case. 
On  that  hypothesis  he  would  not  be  guilty  of  burglary; 
for,  to  constitute  that  crime,  there  must  be  both  a  breaking 
and  entering,  as  well  as  the  intent  to  steal  or  to  commit  a 
felony.  3  Greenl.  Ev.,  sees.  88,  Y6  et  seq.;  2  Euss.  on  Crimes 
(9th  ed.),  2;  Pines  v.  State,  50  Ala.,  153;  Brown  v.  State,  55 
Ala.,  123 ;    Walker  v.  State,  63  Ala.,  49. 

3.  There  is  an  error  in  the  judgment  for  costs.  The  sentence 
to  hard  labor  for  the  non-payment  of  costs  cannot  now  exceed 
eight  months  in  cases  of  misdemeanor,  and  fifteen  months  in 
cases  of  felony.  The  sentence  in  this  case  exceeds  fifteen 
months.  Sess.  Acts,  1880-81,  37.  This  error  being  clerical,  if 
the  only  one  in  the  record,  would  have  been  here  corrected. 

Reversed  and  remanded. 
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OoMMOIirWEALTH   V.  PkEECE    AND    OTHERS. 

(140  Mass.,  376.) 
Confessions  :  Arson  —  Evidence  —  Ownership  of  property  —  Copy  of  deed. 

1.  Confession  to  officers. — To  be  admissible  in  evidence  a  confession 
must  be  free  and  voluntary.  If  it  is  induced  by  any  promise  or  threats 
of  one  in  authority  over  the  defendant,  it  is  incompetent. 

3.   EVIDENOB  OF  OWNERSHIP  OP  PROPERTY  —  BEGISTBRED  COPT  OF  DEED. — 

When  a  deed  is  not  in  the  control  of  the  government  nor  of  the  de- 
fendant, a  registered  copy  is  competent  evidence,  and  such  evidence, 
together  with  oral  testimony  that  the  owner  of  the  property  had  leased 
the  same  to  the  person  occupying  it,  is  sufficient  proof  of  the  owner- 
ship and  possession  of  the  premises. 

J.  B.  O'Donnell,  for  defendants. 

E.  J.  Sherman,  attorney-general,  for  the  common-wealth. 

Morton,  C.  J.  The  principal  question  in  the  case  is  as  to  the 
admissibility  of  the  confession  '  of  the  defendant  Burns.  The 
rule  is  well  established,  that,  to  be  admissible,  a  confession  must 
be  the  free  and  voluntary  confession  of  the  defendant.  If  it  is 
induced  by  any  promises  or  threats  of  one  in  authority  over 
the  defendant,  it  is  incompetent.  When  a  confession  is  offered 
in  evidence,  the  question  whether  it  is  voluntary  is  to  be  decided 
primarily  by  the  presiding  justice.  If  he  is  satisfied  that  it  is 
voluntarj'-,  it  is  admissible ;  otherwise  it  should  be  excluded. 
"When  there  is  conflicting  testimony,  the  humane  practice  in 
this  commonwealth  is  for  the  judge,  if  he  decides  that  it  is 
admissible,  to  instruct  the  jury  that  they  may  consider  all  the 
evidence,  and  that  they  should  exclude  the  confession,  if,  upon 
the  whole  evidence  in  the  case,  they  are  satisfied  that  it  was 
not  the  voluntary  act  of  the  defendant.  Com.  v.  Ouffee,  lOS 
Mass.,  285;  Co??i.  «.  iVt>i;!5,  135  Mass.,  269 ;  Com.  v.  Smith,  119 
Mass.,  305. 

In  the  case  at  bar,  the  defendant  Burns  was  taken  into  the 
presence  of  three  officers.  Munyan,  one  of  the  officers,  testi- 
fied :  "  I  did  not  tell  him  ho  had  better  tell  about  it.  I  think 
Mr.  "Wright  [one  of  the  other  officers]  said  he  had  better." 
Wright  testified  that  "  he  did  not  say  to  Burns  that  he  had 
better  tell  the  truth,  but  that  he  might  have  told  him  to  tell 
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the  truth."  If  either  officer  had  said  to  Burns,  "  You  had  bet- 
ter tell  the  truth,"  or,  "  You  had  better  tell  about  it,"  we  should 
be  of  opinion  that  the  confession  would  be  incompetent,  because 
such  language,  in  the  connection  in  which,  according  to  their 
testimony,  it  was  spoken,  would  naturally  convey  to  the  mind 
of  Burns  the  idea  that  he  would  gain  some  advantage  if  he 
confessed  his  guilt.  Com.  v.  N'ott,  ubi  supra.  But,  on  the  other 
hand,  if  the  officer  merely  asked  him  to  tell  the  truth,  this 
would  not  imply  that  the  officer  promised  any  advantage  if  he 
confessed.  As  the  evidence  was  conflicting,  we  cannot  say,  as 
matter  of  law,  that  the  decision  of  the  presiding  justice  of  the 
superior  court,  admitting  the  evidence,  was  erroneous. 

E"or  can  we  see  any  evidence  that  the  defendant  Burns  was 
induced  by  any  acts  of  the  officers  to  make  a  confession  through 
fear.  The  kind  of  fear  must  be  something  more  than  the  fear 
which  is  produced  by  the  fact  that  the  defendant  was  accused 
of  a  crime,  and  was  arrested  or  taken  into  custody.  Com.  v. 
Smith,  ubi  supra;  Com.  v.  Mitchell,  117  Mass.,  431.  There 
was  no  evidence  of  any  threats  made  by  the  officers,  or  of  any 
acts  on  their  part,  to  induce  him  to  confess  that  he  was  guilty 
when  in  fact  he  was  not  guilty.  The  bill  of  exceptions  does 
not  show  what  instructions  were  given,  and  it  is  to  be  pre- 
sumed that  the  presiding  justice  properly  left  it  to  the  jury  to 
determine  whether  the  confession  was  voluntary,  with  instruc- 
tions to  disregard  it  if  it  was  not.  The  evidence  does  not  show 
any  promises  or  threats  made  to  the  other  defendants.  They  at 
first  denied  their  guilt ;  but,  upon  being  confronted  with  Burns, 
and  hearing  his  statement,  they  confessed.  Whether  it  is  just 
and  humane  to  take  into  custody  young  boys  suspected  of  a 
crime,  and,  apart  from  their  parents  and  friends,  and  without 
warning  them  that  they  are  not  obliged  to  criminate  them- 
selves, to  worm  out  of  them  a  confession,  is  not  for  our  con- 
sideration. A  confession  obtained,  in  this  manner  cannot  be 
said,  as  matter  of  law,  to  be  inadmissible,  but  must  be  left  to 
the  jury  to  be  weighed  and  considered. 

The  registered  copy  of  the  deed  to  the  New  Haven  &  North- 
ampton Company  was  competent  evidence,  as  the  deed  was  not 
in  the  control  of  the  government,  nor  of  the  defendant,  so  that 
it  could  be  produced  on  notice.  Com,,  v.  Emery,  2  Gray,  80. 
This  deed,  together  with  the  testimony  that  the  New  Haven  & 
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N'orthampton  Company  had  orally  leased  the  building  to  the 
Williams  Manufacturing  Company,  was  sufficient  proof  of  the 
ownership  and  possession  of  the  building  alleged  in  the  indict- 
ment. 

Exceptions  overruled. 


Eeg.  v.  Tayloe  and  Botnes. 
(15  Cox's  C.  C,  365.) 

Conspiracy  to  defraud  :  Attorney  and  client  —  False  pretenses  —  Com- 
bining together  to  enforce  by  means  of  legal  process  payment  of  pre- 
tended debt. 

A  MONEY-LENDER,  having  a  claim  for  a  small  sum  against  a  borrower 
for  money  lent  and  high  interest,  caused  an  attorney  to  issue  process 
for  a  sum  double  the  amount,  making  up  the  diflference  by  items 
charged  on  various  pretenses;  and  after  receiving  payment  from  a 
third  party  of  the  sum  lent,  so  that  only  a  sum  of  £5  remained  due 
for  interest,  still  prosecuted  the  suit  for  the  vs^hole  amount  indorsed  on 
the  process,  and  then  tried  to  get  from  the  debtor  a  charge  on  property 
of  far  greater  value,  and  represented  to  the  third  party  that  the  whole 
sum  claimed  was  really  due.  The  money-lender  and  the  attorney 
being  indicted  for  conspiracy  to  defraud  tlie  borrower,  and  also  for 
attempting  to  obtain  money  from  the  third  party  by  means  of  false 
pretenses,  it  was  held  that  there  was  a  case  for  the  jury  on  both  counts ; 
and  that  if  the  jury  believed  the  two  combined  together  to  enforce  by 
legal  process  payment  of  sums  they  knew  not  to  be  due,  and  falsely 
represented  them  to  be  due,  in  order  to  obtain  payment,  they  were  liable 
to  be  convicted,  as  they  accordingly  were. 

Queen's  Bench  Division.  (Before  Lord  Coleridge,  L.  C.  J.) 
The  defendants  were  indicted  in  one  count  for  conspiracy 
together  to  cheat  and  defraud  one  Charlotte  Blackman ;  and  in 
a  second  count  for  attempting  to  obtain  a  sum  of  money  from 
one  George  Lewis  by  falsely  pretending  that  the  sum  was  due 
and  owing  from  her  to  the  defendants.  The  indictment  had 
been  found  at  the  central  criminal  court  and  removed  into  the 
high  court  by  certiorari,  obtained  on  behalf  of  the  defendants. 

Charles  Bussell,  Q.  C,  and  Crump,  for  the  prosecution. 
JDigly  Seymour,  Q.  C,  Poland  and  J.  F.  Skipper,   for  the 
defendant  Taylor. 

Waddy,  Q.  C,  and  Ca/rter,  for  the  other  defendant,  Boynes. 
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The  defendant  Taylor  was  a  money-lender,  the'other  defend- 
ant, Boynes,  was  an  attorney. 

On  the  24th  day  of  August,  1881,  Charlotte  Blackman  had, 
by  deed,  a  sum  of  money  made  payable  to  her  in  three  instal- 
ments of  £50,  the  first  to  be  paid  at  once,  the  second  on  the 
24th  day  of  February,  1882,  and  the  third  on  the  24th  day  of 
August,  1882.  In  December,  1881,  she  was  in  London,  in  want 
of  a  sum  of  £15  to  enable  her  to  go  to  Liverpool,  where  she 
had  employment  offered;  and  in  consequence  of  an  advertise- 
ment of  a  loan  office  in  London,  kept  by  Taylor,  she  applied 
at  the  office  for  a  loan  to  that  amount.  He  said  he  must  con- 
sult the  other  defendant,  Boynes,  the  attorney ;  and  afterwards 
she  saw  them  both  together,  and  obtained  a  loan  of  £15,  of 
which,  however,  10s.  was  deducted  for  the  charge  of  preparing 
a  document  by  which  she  agreed  to  charge  her  next  instalment 
as  security,  and  authorized  Taylor  to  receive  the  money  out  of 
it,  and  to  incur  necessary  expenses ;  and  for  that  advance  she 
gave  a  promissory  note  for  £20,  the  additional  £5  being  for  in- 
terest, and  the  sum  being  made  payable  in  instalments,  the 
whole  to  become  due  on  default.  She  made  default  in  pay- 
ment of  the  first  instalment,  which  was  due  the  15th  day  of 
January,  that  is,  in  a  month,  and  then  by  the  terms  of  the  note 
the  whole  £20  became  due.  On  the  next  day,  the  16th  day  of 
January,  a  writ  of  summons  against  her  was  issued  by  the  de- 
fendant Boynes,  as  attorney  for  Taylor,  indorsed  for  £41  15s., 
the  debt  being  £20,  and  the  rest  being  made  up  of  expenses, 
the  principal  sums  charged  being  £6 10s.  charged  for  a  journey 
by  Taylor  to  Liverpool  to  see  her,  which  he  justified  under  a 
clause  in  the  agreement  authorizing  him  to  incur  expenses  in 
endeavoring  to  recover  the  debt  (which  journey  he  had  not 
undertaken  when  the  writ  was  issued),  and  a  sum  of  £3  13s. 
charged  for  a  deed  prepared,  and  charging  her  interest  on  the 
next  instalment,  which  deed,  after  the  writ  on  the  19th,  Taylor 
took  down  to  Liverpool,  and  endeavored  to  persuade  .her  to 
sign,  which  she  did  not  do. 

On  the  2d  of  February  particulars  of  the  claims  were  deliv- 
ered, in  which  the  sum  of  £41  15s.  indorsed  on  the  writ  could 
not  be  made  up,  and  the  amount  charged  was  only  £31  15s., 
made  up  in  this  way:  Sum  due  on  note,  £21 ;  commission  and 
expenses  thereon,  4s.  6d. ;  paid  my  solicitor  charges  of  preparing 
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assignment  of  interest  under  deed  of  1881,  £3  13s.  6d.;  ex- 
penses of  journey  to  Liverpool  to  see  defendant,  £6  lis. ;  total, 
£31  15s. 

On  the  24th  day  of  February,  1882,  Boynes  went  to  Mr. 
George  Lewis,  the  solicitor,  who  held  the  money  payable  to 
the  young  woman,  and  demanded  payment.  He  said  that  as 
she  had  only  had  £15,  that  was  all  that  was  fairly  due,  with 
10s.  as  interest,  and  he  paid  the  defendant  £15  10s.  On  the 
24th  day  of  March,  however,  the  defendant  Taylor  wrote  to 
the  young  woman,  claiming  £10,  and  on  the  29th  he  wrote 
that  he  would  take  £4  10s.,  and  £2  2s.  for  costs.  She  was, 
however,  unable  to  pay  or  to  defend  the  action,  which  was 
carried  on.  An  attempt  was  first  made  to  obtain  judgment 
summarily ;  and  Boynes  drew  an  affidavit,  sworn  by  Taylor, 
that  the  sum  claimed  Avas  due ;  but  the  application  was  dis- 
missed, and  on  the  16th  day  of  May,  1882,  the  defendant 
Boynes  signed  judgment  in  the  action  on  behalf  of  Taylor, 
by  default,  for  £31  15s.  debt,  and  £8  lis.  for  costs,  making  up 
£40  6s.,  no  credit  being  given  for  the  £15  10s.  already  paid. 

On  the  23d  day  of  August  the  defendant  Boynes  wrote  to 
Mr.  Lewis  for  the  payment  of  the  whole  amount,  and  next 
day  both  the  defendants  called  on  him  and  asked  whether  he 
had  received  the  £50  then  payable  to  the  young  Avoman,  and 
claimed  payment  out  of  it  of  the  whole  sum  for  which  judg- 
ment was  signed.  He  asked  for  particulars,  and,  finding  it 
was  the  same  debt  which  he  had  already  paid  (except  the 
excessive  interest),  he  denounced  the  transaction  as  fraudulent, 
and  threatened  to  prosecute  unless  the  judgment  was  at  once 
withdrawn;  and  as  it  was  not,  he  had  then  instituted  the 
prosecution  which  he  had  conducted  at  his  own  expense,  the 
director  of  public  prosecutions  having  declined  to  interpose, 
not  because  it  was  not  a  fit  case  for  prosecution,  but  because 
he  thought  it  a  plain  case  presenting  no  difficulty. 

The  young  woman  was  called  as  a  witness,  and  the  docu- 
ments were  proved  and  put  in ;  the  note,  the  memorandum  of 
agreement  and  charge,  the  deed  prepared  by  the  defendant 
Boynes,  the  writ  and  other  proceedings  in  the  action. 

Mr.  George  Lewis  was  also  called  as  a  witness,  and  stated 
that  when  the  defendants  first  saw  him  and  got  the  £15  they 
did  not  mention  the  action;  nor  did  he  know  it  was  pending; 
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and  that  when  they  called  again  in  August,  1882,  he  did  not 
know  at  first  that  it  was  in  respect  of  the  same  transaction, 
until  he  asked  for  particulars. 

Seymour,  for  the  defendant  Taylor,  urged  that  he  had  acted 
within  his  legal  rights ;  that  the  sum  indorsed  on  the  writ  was 
only  an  estimate,  and  that  the  charges  ultimately  made  were 
legal  under  the  agreement ;  that  the  proceedings  in  the  action 
were  regular,  and  could  not  constitute  a  fraud ;  and  that  judg- 
ment was  always  signed  for  the  amount  of  the  claim,  though 
execution  would  only  be  issued  for  the  sum  really  due. 

But  as  to  this  defense,  Lord  Coleridge,  L.  C.  J.,  pointed  out 
that  the  defendants  had  claimed  the  whole  sum  for  which  judg- 
ment was  signed. 

"Waddy,  for  the  defendant  Boynes,  urged  that  he  had  acted 
only  as  attorney,  and  quite  regularly. 

But  as  to  this,  Lord  Coleridge,  L.  C.  J.,  said  that  a  legal  pro- 
ceeding perfectly  regular  might  yet  be  fraudulent,  or  a  step 
taken  or  means  used  in  the  prosecution  of  a  fraudulent  scheme. 
And  that  though  no  doubt  merely  to  issue  process  for  more 
than  was  due  might  not  be  a  criminal  offense,  yet  it  might  be 
otherwise  if  it  was  known  not  to  be  due. 

The  defendants  were  allowed,  at  their  earnest  instance,  to 
address  the  jury  after  their  counsel,  giving  their  own  account 
of  the  transaction. 

Lord  Coleridge,  L.  C.  J.,  in  leaving  the  case  to  the  jury, 
pointed  out  the  acts  and  steps  in  the  transaction,  in  which 
both  the  defendants  were  concerned,  as  the  affidavit  of  debt, 
and  directed  them  that  if  they  believed  the  defendants  had 
conspired  together,  by  means  of  the  abuse  of  legal  process,  to  ob- 
tain judgment  for  and  enforce  payment  of  money  they  knew 
not  to  be  due,  and  had  made  false  statements  to  Mr.  Lewis  to 
induce  him.  to  pay  the  money,  then  they  should  convict  the 
defendants. 

The  jury  found  both  the  defendants  guilty  upon  both  counts. 
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State  v.  Oemiston  et  al. 

(66  Iowa,  143.) 

CoNSPiRA.CfY :  Indictment — Duplicity  —  Evidence  —  Juror. 

1.  Duplicity — An  indictment  which  charges  that  dependants  "did 
wickedly  and  maliciously  conspire  together  to  injure  the  person  and 
character  of  one  C.  B.,  and  to  assault  the  said  C.  B.  with  the  felonious 
intent  to  inflict  upon  him  a  great  bodily  injury,  in  violation  of  law ; 
and  in  pursuance  of  said  conspiring  together  said  defendants  did  in  the 
night-time  feloniously  decoy  said  C.  B.  away  from  his  home  and  fam- 
ily and  into  the  public  highway,  and  did  then  and  there  feloniously 
assault,  ill-treat,  and  tar  and  feather  the  said  C.  B. ," —  is  not  bad  on  the 
ground  of  duplicity. 

S.  Good  character  op  acctJsed.—  An  instruction  that  if  the  jury  found 
the  good  character  of  the  accused  established  from  the  evidence,  they 
should  consider  it,  and  allow  it  such  weight  as  they  beUeved  it  fairly 
entitled  to,  as  tending  to  show  that  men  of  such  character  would  not 
be  likely  to  commit  the  crime  charged,  states  the  law  correctly. 

3.  Juror  —  Opinion  based  on  rumor. —  It  cannot  be  said  that  a  juror  has 
formed  an  unqualified  opinion  when  he  states  that  the  opinion  which 
he  has  formed  is  based  upon  rumor,  and  not  upon  statements  niade  by 
any  of  the  persons  claiming  to  be  witnesses,  and  that  he  still  thinks  he 
can  render  a  true  verdict. 

Appeal  from  Poweshiek  District  Court. 

The  indictment  in  the  case  charged  that  "  Calvin  Ormiston, 
David  Ormiston  and  Charles  Bramer  did  wickedly  and  mali- 
ciously conspire  together  with  intent  wrongfully  to  injure  the 
person  and  character  of  one  Charles  Blanchard,  and  to  assault 
the  said  Charles  Blanchard  with  the  felonious  intent  to  inilict 
upon  him  a  great  bodily  injury,  in  violation  of  law;  and  in 
pursuance  of  said  conspiring  together  said  defendants  did,  in 
the  night-time,  feloniously  decoy  said  Charles  Blanchard  away 
from  his  home  and  family,  and  into  the  public  highway,  and 
did-  then  and  there  feloniously  assault,  ill-treat,  and  tar  and 
feather  the  said  Charles  Blanchard."  Upon  this  indictment 
the  defendants  were  convicted  and  sentenced  to  confinement 
in  the  penitentiary  for  three  months.     They  appeal. 

Winslow  (&  Ya/rnum,  for  appellants. 
Smith  McPherson,  attorney-general,  for  the  state. 

Adams,  J".     1.  After  verdict  the  defendants  moved  in  arrest 
of  judgment,  on  the  ground  that  "the  indictment  charges 
Vol.  V  — 8 
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no  offense,  and  is  bad  for  duplicity."  The  indictment,  we 
assume,  was  drawn  under  section  4087  of  the  code.  That  sec- 
tion is  in  these  words :  "  If  any  two  or  more  persons  conspire 
or  confederate  together  with  the  fraudulent  or  malicious  intent 
wrongfully  to  injure  the  person,  character,  business,  or  prop- 
erty of  another,  .  .  .  every  such  offender  shall  be  punished 
by  imprisonment,"  etc.  As  to  the  position  that  the  indictment 
does  not  charge  any  offense,  the  defendants,  by  their  counsel, 
in  their  argument,  say :  "  It  is  an  impossibility  to  agree  and 
intend  to  commit  an  assault  with  the  intent  to  inflict  great 
bodily  injury.  No  person  can  intend  to  have  an  intent.  Again, 
the  statute  does  not  punish  a  conspiracy  with  an  intent  to  in- 
tend something,  even  if  such  a  thing  could  be."  This  criticism, 
we  suppose,  is  made  with  reference  to  so  much  of  the  indict- 
ment as  charges  a  conspiracy  "to  assault  the  said  Charles 
Blanchard,  with  the  felonious  intent  to  inflict  upon  him  a  great 
bodily  injury."  To  the  criticism  we  think  that  two  sufficient 
answers  may  be  made.  We  do  not  think  that  there  was  any 
design  to  charge  the  defendants  with  intending  to  have  an  in- 
tent. The  allegation  that  the  defendants  conspired  to  assault 
Blanchard,  with  intent  to  inflict  a  great  bodily  injury,  means, 
by  any  fair  construction,  to  charge  them  with  conspiring  to 
assault  him,  and  to  inflict  a  great  bodily  injury.  In  the  second 
place,  if  it  were  true  that  the  Avords  referred  to  charge  no 
offense,  they  should  be  treated  merely  as  surplusage.  The 
offense  is  sufficiently  charged  in  the  use  of  other  words.  The 
indictment  charges  that  the  defendants  "did  conspire,  with 
intent  wrongfully  to  injure  the  person  and  character  of  Blan- 
chard." In  this  the  indictment  followed  the  statute  substan- 
tially, and  if  the  portion  criticised  is  meaningless,  it  did  not 
have  the  effect  to  vitiate  the  indictment.  Lamed  v.  Com.,  12 
Mete,  240 ;  Zohman  v.  People,  1  N.  Y.  (Comst.),  379. 

Another  objection,  however,  is  urged,  which  is  of  a  different 
character.  It  is  said  that  the  indictment  is  bad  for  duplicity. 
The  defendants'  theory  is  that  if  the  indictment  charges  a  con- 
spiracy at  aU,  it  charges  two  offenses,  to  wit,  a  conspiracy  to 
injure  the  person  of  Blanchard,  and  the  actual  commission  of 
the  injury.  It  is  not  to  be  denied,  we  think,  that  the  indict- 
ment charges  a  conspiracy  and  the  overt  act  which  the  defend- 
ants conspired  to  commit.     The  court  below,  however,  did  not 
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regard  the  indictment  as  charging  two  offenses,  nor  a  com- 
pound offense,  but  simply  a  conspiracy ;  and  so  instructed  the 
jury.  Its  instruction  on  this  point  is  in  these  words :  "  Under 
the  indictment  and  evidence  in  this  case,  you  are  hmited  to  the 
inquiry  as  to  whether  said  defendants,  or  some  two  or  more  of 
them,  did  conspire  or  confederate  together,"  etc.  ISTot  only 
was  the  indictment  not  demurred  to  on  the  ground  that  it 
charged  two  offenses,  but  it  appears  affirmatively  that  the  case 
was  tried  and  submitted  upon  the  theory  that  the  indictment 
charged  only  conspiracy.  The  offense  of  conspiracy  may,  it  is 
true,  be  complete  without  the  commission  of  the  overt  act 
which  the  conspirators  agreed  to  commit.  Com.  v.  Judd,  2 
Mass.,  329 ;  Com.  v.  Warren,  6  Mass.,  Ti ;  State  v.  Buchanan,  5 
Har.  &  J.,  317;  StAte  v.  Noyes,  25  Vt.,  415.  It  would  seem  to 
follow  that,  though  the  overt  act  may  have  been  committed,  it 
is  unnecessary  to  charge  it,  unless  the  indictment  is  drawn 
under  a  statute  which  requires  that  it  should  be  charged. 

In  2  Bish.  Crim.  Law,  §  203,  the  author  says :  "  In  conspir- 
acy the  indictment  usually  sets  out  the  matter  aggravating 
the  offense,  yet  the  offense  exists  without  this  matter,  and, 
strictly,  it  need  not  be  stated  in  the  indictment,  though  some 
authorities  hold  otherwise."  On  this  point  we  observe  that  in 
3  Greenl.  Ev.,  §  95,  the  learned  author  seems  to  regard  the 
rule  as  different  from  what  Bishop  does.  He  says :  "  If  the 
conspiracy  was  carried  out  to  the  full  accomplishment  of  its 
object,  it  is  necessary  to  state  what  was  done  and  the  persons 
who  were  thereljy  injured."  In  State  v.  Mayberry,  48  Me.,  218, 
it  was  held  that  if  the  conspirators  carry  out  the  object  of 
conspiracy,  that  fact  may  be  alleged  in  aggravation  of  the 
offense,  and  given  in  evidence  to  prove  the  conspiracy.  Though 
the  offense  of  conspiracy,  even  where  the  overt  act  is  com- 
mitted, is  complete  before  the  commission  of  the  overt  act,  in 
the  sense  that  nothing  more  is  necessary  to  constitute  the 
crime,  yet  the  conspiracy  must  be  deemed  to  continue  during 
the  commission  of  the  overt  act.  Oom.  v.  Corlies,  3  Brewst. 
(Pa.),  575.  The  conclusion  which  we  reach  is  that  where  the 
overt  act  is  charged  it  does  not  follow  necessarily  that  the  in- 
dictment was  designed  to  charge  anything  more  than  conspir- 
acy. If  it  should  be  so  drawn  as  to  show  a  design  to  claim  a 
conviction  for  the   injury  committed,   though  the  evidence 
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should  fail  to  sustain  the  charge  of  conspiracy,  such  indictment* 
manifestly  could  not  be  sustained  unless  the  offense  could  be 
regarded  as  a  compound  offense. 

In  State  v.  Eidley,  48  Iowa,  370,  the  defendants  were  charged 
with  burglary,  with  intent  to  commit  larceny,  and  with  the 
commission  of  the  larceny  intended.  The  indictment  was  con- 
strued by  the  court  below  as  charging  the  offense  of  burglary 
and  the  offense  of  larceny,  and  the  court  instructed  the  jury 
that  they  might  convict  of  either  offense,  as  the  evidence 
should  warrant.  Burglary  and  larceny  not  being  a  compound 
offense,  it  appeared  to  this  court  that  the  defendants  were, 
under  the  indictment,  tried  at  one  time  for  two  offenses,  and 
that  the  demurrer  to  the  indictment  should  have  been  sustained. 
But  that  case  differs  from  this.  The  burglary  did  not  continue 
during  the  larceny  so  as  to  make  the  act  of  larceny  identical 
with  the  act  of  burglary.  The  act  of  burglary  was  necessarily 
completed  before  the  act  of  larceny  began.  In  the  case  at  bar 
the  conspiracy  continued  and  embraced  the  overt  act,  and  while 
we  do  not  say  that  the  defendants  might  not  have  been  con- 
victed and  punished  under  separate  indictments,  both  for  the 
conspiracy  and  the  injury  committed,  we  do  not  think  that  the 
indictment  in  this  case  was  drawn  with  the  view  of  securing  a 
conviction  for  two  offenses,  or  of  allowing  the  jury  to  convict 
for  the  injury  if  they  failed  to  find  a  conspiracy.  We  think 
that  we  are  justified  in  saying  this  in  view  of  the  peculiar 
character  of  the  offense,  and  in  view  of  the  doctrine  which  has 
prevailed  in  regard  to  indictments  drawn  with  the  design  of 
charging  this  offense. 

We  are  not  able  to  cite  any  ruling  of  this  court  which  we 
can  say  is  precisely  in  point ;  but  we  think  the  ruling  which  we 
now  make  is  sustained  in  a  general  way  by  State  v.  Hay  den,  45 
Iowa,  11,  and  State  v.  Shaffer,  59  Iowa,  290.  It  seems  to  us, 
indeed,  that  the  present  case  is  a  stronger  one  m  favor  of  the 
indictment  than  either  of  those.  The  defendant  relies  upon 
State  V.  Kennedy,  63  Iowa,  197.  The  indictment  in  that  case 
was  held  bad  for  duplicity.  But  in  that  case  there  was  a 
charge  of  burning  insured  goods,  and  that  charge  was  not 
made  simply  as  an  overt  act  of  the  conspiracy.  The  agree- 
ment was  to  remove  the  goods  and  burn  the  building.  The 
indictment  then  appears  to  charge  the  doing  of  something 
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outside  of  the  conspiracy.  Mr.  Justice  Eeed,  in  the  opinion, 
referring  to  the  allegation  in  respect  to  burning  the  insured 
goods,  says:  "These  allegations  are  all  distinct  from  the 
charge  of  conspiracy."  And,  again,  he  says :  "  The  offense 
charged  by  the  allegations  is  entirely  distinct  from  any  of  the 
offenses  which  it  is  alleged  in  the  part  of  the  indictment  charg- 
ing the  conspiracy  was  the  object  of  the  conspiracy."  It  is 
manifest  that  if  the  indictment  charged  a  crime  not  contem- 
plated by  the  conspiracy,  the  indictment  was  bad  for  duplicity. 
Possibly,  some  language  used  in  the  course  of  the  opinion 
might  seem  to  afford  some  support  to  the  defendant's  position ; 
but  it  will  be  seen  that  there  is  an  essential  difference  between 
that  case  and  this. 

Another  objection  urged  is  that  the  indictment  does  not  set 
out  the  means  which  the  defendant  intended  to  employ.  It 
was  held,  in  State  v.  Potter,  28  Iowa,  554,  that  where  the  in- 
tended act  is  not  criminal,  the  indictment  should  charge  with 
what  means  the  act  was  to  be  done.  But  in  the  case  at  bar 
the  intended  act  Avas  criminal.  The  conspiracy  alleged  was  to 
wrongfully  injure  the  person  of  Blanchard.  It  is  true  that  to 
wrongfully  injure  the  person  of  another  is  not  necessarily  more 
than  a  misdemeanor,  but  it  is  at  least  that ;  and  in  our  opinion 
an  indictment  which  charges  a  conspiracy  to  commit  such 
injury  need  not  charge  the  means  by  which  it  was  to  be  done. 

2.  The  evidence  shows  that  during  the  assault  the  persons 
who  were  engaged  in  making  it  charged  Blanchard  with  having 
been  too  intimate  with  the  school-mistress.  The  defendant 
sought  to  show  by  Blanchard  himself  that,  when  so  charged, 
he  did  not  deny  it.  The  counsel  for  the  state  then  asked  him 
why  he  did  not  deny  it,  and  he  was  allowed  to  answer,  against 
the  defendants'  objection,  that  he  did  not  consider  that  it  made 
any  difiference  to  them.  The  admission  of  this  evidence  is 
assigned  as  error.  The  fact  that  Blanchard  did  not  deny  the 
charge  was  wholly  immaterial.  It  did  not  have  the  slightest 
tendency  to  exculpate  the  persons  engaged  in  the  assault.  It 
was  not  their  province  to  demand  a  confession  or  denial.  Nor 
did  the  failure  to  deny  the  charge  have  any  tendency  to  impair 
the  credibility  of  Blanchard's  testimony.  It  follows  that  the 
explanation  given  by  way  of  supposed  rebuttal  was  without 
prejudice,  as  there  was  nothing  to  rebut. 
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3.  The  counsel  for  the  state,  while  examining  Blanchard  as 
a  Avitness,  asked  a  question  in  these  words :  "  "What  was  said, 
if  anything,  about  castrating  you?"  This  was  objected  to 
upon  the  ground  that  it  was  re-examination,  incompetent  and 
immaterial,  leading  and  calling  for  the  opinion  of  the  witness. 
The  court  overruled  the  objection,  and  the  witness  answered : 
"  Why,  they  said,  when  they  first  took  hold  of  me,  that  that 
was  what  they  were  going  to  do."  "We  are  not  able  to  see 
that  the  question  was  objectionable. 

4.  One  Carter  was  examined  as  a  witness  in  behalf  of  the 
state,  and  testified  in  these  words :  "  On  May  28,  1883,  I  lived 
in  Scott  township,  about  a  quarter  of  a  mile  from  Cal.  Ormis- 
ton's.  I  saw  him  that  day  at  the  barn-yard  gate  at  my  place. 
Charles  "W.  Kirk  was  hauling  cream,  and  I  let  him  out  at  the 
road.  Cal.  Ormiston  halted,  and  we  passed  the  time  of  day, 
and  he  asked  me  if  I  did  not  want  some  fun.  He  said  he  and 
some  others  had  some  notion  of  tarring  Charles  Blanchard 
that  night  and  he  wanted  to  know  if  I  would  not  assist.  I 
told  him  no."  On  cross-examination  the  defendants  asked  him 
a  question  in  these  words :  "  "What  had  you  ever  done,  or  what 
transaction  did  you  ever  have,  that  would  lead  him  to  believe 
that  you  would  go  in  to  commit  a  crime  ? "  This  question  was, 
upon  objection  by  the  state,  disallowed,  and  the  defendants 
assign  the  ruling  as  error.  No  reason  is  given  why  such  a 
question  should  be  allowed,  and  we  are  not  able  to  discover 
any. 

5.  Many  objections  were  interposed  to  the  admission  of  evi- 
dence which  we  cannot  specifically  notice  without  unduly 
extending  the  opinion.  "We  must  be  allowed  to  say  that  we 
have  examined  them  aU,  and  do  not  find  that  they  are  well 
taken.  Some  evidence  objected  to  could  by  no  possibility  have 
been  prejudicial.  Other  evidence  was  objected  to  as  being 
admitted  out  of  place ;  but  this  is  largely  a  matter  of  discre- 
tion Avith  the  trial  court.  The  evidence  does  not  appear  to  us 
to  have  been  especially  important,  nor  to  have  been  introduced 
out  of  place  by  any  plan  to  secure  an  advantage  by  so  doing ; 
nor  are  we  able  to  see  that  the  defendants  were  denied  the 
right  of  rebuttal. 

6.  The  defendants  complain  that  the  district  attorney  was 
assisted  by  another  attorney,  without  any  showing  on  the  part 
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of  the  district  attorney  that  he  was  incompetent.  The  district 
attorney  requested  the  assistance,  and  the  court  allowed  it. 
In  this  we  do  not  think  that  there  is  anything  of  which  the 
defendants  can  properly  complain.  They  are  entitled  to  a 
trial  according  to  law,  and  only  that. 

Y.  The  defendants  relied,  to  some  extent,  upon  evidence  of 
good  character  to  raise  a  reasonable  doubt  of  guilt  in  the 
minds  of  the  jury.  On  this  point  they  asked  an  instruction  in 
these  words :  "  Good  character  of  the  accused,  if  it  has  been 
shown,  is  an  element  which  should  be  considered  by  you,  and 
given  its  proper  weight.  This  alone  may  be  suflficient  to  raise 
a  reasonable  doubt,  even  in  cases  where,  if  this  were  not 
shown,  the  evidence  would  otherwise  warrant  and  demand  a 
conviction.  If,  in  this  case,  the  good  character  of  the  defend- 
ants has  been  shown,  and  it  raises  such  doubt  in  your  minds, 
you  should  acquit."  The  court  refused  the  instruction  as 
asked,  and  instructed  as  follows:  "Before  you  can  convict 
the  defendants,  or  either  of  them,  you  must  be  satisfied  of 
their  guilt  from  the  evidence,  beyond  a  reasonable  doubt;" 
and  also,  "  if  you  find  good  character  established  by  the  evi- 
dence, you  should  consider  it,  and  allow  it  such  weight  as  you 
believe  it  fairly  entitled  to  as  tending  to  show  that  men  of 
such  character  would  not  be  likely  to  commit  the  crime 
charged  in  the  case."  The  refusal  to  instruct  as  asked,  and  the 
giving  of  the  instruction  above  set  out,  are  assigned  as  error. 

That  part  of  the  instruction  given  which  is  more  especially 
objected  to  is  that  in  which  the  jury  was  instructed  that  they 
might  consider  good  character  as  "  tending  to  show  that  men 
with  such  character  would  not  be  likely  to  commit  the  crime 
charged."  It  is  said  that  "  the  true  rule  is  that  it  should  be 
considered  as  tending  to  show  that  they  did  not  commit  it." 
In  our  opinion  the  objection  is'  not  well  taken.  It  is  true,  the 
jury  might  consider  the  evidence  of  the  defendants'  good 
character  as  tending  to  show  that  they  did  not  commit  the 
crime,  but  the  jury  could  not,  upon  the  evidence  of  good  char- 
acter, reach  the  conclusion  that  the  defendants  did  not  commit 
the  crime,  or  reach  a  reasonable  doubt  upon  the  point,  except 
upon  the  ground  expressed  by  the  court.  Evidence  of  good 
character  does  not  have  the  effect  to  rebut  evidence  of  the 
commission  of  crime,  except  inferentially.    We  see  no  error  in 
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the  instruction  given,  and  it  appears  to  us  that  it  substantially 
covers  the  one  asked. 

8.  An  attempt  was  made  by  the  defendants  to  impeach  the 
character  of  two  witnesses  for  the  state,  "William  Carter  and 
Willard  "Welch.  Upon  the  evidence  the  court  gave  an  instruc- 
tion as  foUows:  "Evidence  has  been  introduced  tending  to 
show  that  the  general  reputation  for  truth  and  veracity  of  the 
witnesses  Carter  and  Welch,  in  the  neighborhood  in  which 
they  live,  is  bad.  You  should  consider  and  weigh  this  evi- 
dence, and  allow  it  such  weight  as  you  believe  it  fairly  entitled 
to,  and  determine  from  it  whether  such  witnesses,  or  either  of 
them,  have  been  successfully  impeached."  It  is  said,  in  criti- 
cism of  this  instruction,  that  there  is  not  "  any  fixed  boundary 
line  which  marks  and  distinguishes  the  successfully  impeached 
witness  from  the  one  upon  whom  the  attempt  had  been  made 
and  failed."  But  it  appears  to  us  that  the  distinction  is  not 
only  recognizable,  but  one  which  the  jury  is  bound  to  recog- 
nize. Every  witness  is  presumed  in  the  outset  to  be  truthful. 
If  impeaching  evidence  is  introduced,  and  evidence  in  rebuttal 
of  the  impeaching  evidence,  the  jury  must  consider  whether 
they  still  believe  the  witness  to  be  a  truthful  person,  and  the 
belief  of  each  juryman  in  this  respect  will  determine  whether, 
in  his  judgment,  the  witness  has  been  successfully  impeached 
or  not. 

9.  Upon  the  subject  of  impeachment  the  court  gave  another 
instruction,  as  follows:  "If  you  believe,  from  the  evidence, 
that  any  witness  has  been  successfully  impeached,  either  by 
reason  of  bad  reputation  for  truth  and  veracity,  or  by  reason 
of  statements  made  out  of  court  conflicting  with  statements 
made  on  the  witness  stand,  or  you  so  find  that  any  witness  has 
wilfully  sworn  falsely  in  regard  to  any  matter  or  thing  material 
to  the  issues  in  the  case,  you  will  be  justified  in  disregarding 
the  whole  testimony  of  such  witness,  except  in  so  far  as  you 
may  find  it  corroborated  by  other  credible  evidence  in  the  case, 
or  by  facts  and  circumstances  proved  on  the  trial."  The  de- 
fendants complain  of  this  instruction.  They  say,  "an  im- 
peached witness  may  be  believed  without  corroboration ; "  and 
cite  Green  v.  Cochran,  43  Iowa,  544:.  But  why  the  defendants 
should  urge  such  an  objection  we  are  wholly  unable  to  com- 
prehend.   In  making  such  objection  they  seem  to  be  arguing 
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in  support  of  the  testimony  of  Carter  and  Welch.  There  was 
no  attempt  to  impeach  any  other  witness,  and  Garter  and 
Welch  were  witnesses  for  the  state,  and  their  testimony  was 
wholly  against  the  defendants.  But  they  say  that  the  court 
assumed  that  there  was  corroborating  evidence,  when,  in  fact) 
there  was  not.  Welch  testified  to  being  present  when  the 
conspirators  assembled  and  prepared  to  carry  out  the  object  of 
the  conspiracy.  He  gave  their  names,  and  among  them  those 
of  the  defendants  Calvin  Ormiston  and  David  Ormiston,  and 
testified  as  follows :  "  While  they  were  there  (at  Calvin  Ormis- 
ton's  barn)  they  disguised  themselves.  They  put  soot  on  their 
faces,  and  said  that  they  were  going  to  tar  and  feather  Charley 
Blanchard.  They  got  the  tar  and  feathers  ready.  They  turned 
their  coats  wrong  side  out,  and  some  of  them  their  caps  and 
pants.  I  did  not  see  the  feathers ;  I  saw  a  sack  they  were  in. 
I  saw  the  tar  in  a  can." 

No  other  witness  testified  as  to  what  transpired  at  the  time 
and  place ;  but  there  was  other  evidence  that  the  defendants 
were  engaged  in  the  conspiracy.  The  testimony  of  Patrick 
Welch  tended  to  show  that  Calvin  Ormiston  planned  the  con- 
spiracy, and  that  David  Ormiston  admitted  afterwards  that  he 
was  in  it.  As  to  Charles  Bramer,  it  is  undisputed  that  he  was 
the  one  who  went  to  Blanchard's  house  that  evening,  and  in- 
duced him  to  go  where  he  was  met  by  the  other  conspirators 
and  where  the  tarring  and  feathering  took  place.  There  was 
evidence,  then,  aside  from  that  of  Willard  Welch,  tending  to 
show  that  the  Ormistons  and  others  must  have  assembled  some- 
where as  conspirators,  and  this  evidence,  we  think,  must  be 
regarded  as  corroborative  of  the  testimony  of  Willard  Welch. 
This  is  enough  to  sustain  the  instruction. 

10.  The  defendants  asked  the  court  to  instruct  as  follows: 
"  If  you  find  the  facts  to  be  that  one  of  the  defendants  intended 
to  assault  and  tar  and  feather  Blanchard,  and  the  others  merely 
aided  and  abetted  him  in  such  act  without  any  agreement  o^ 
understanding  previously  entered  into  by  them  for  that  pur- 
pose, then  you  will  acquit."  The  court  refused  to  so  instruct, 
and  the  defendants  assign  the  refusal  as  error.  The  undisputed 
evidence  shows  that  Blanchard  was  waylaid  upon  a  public  high- 
way in  the  night-time  and  tarred  and  feathered  by  a  company 
consisting  of  about  nine  men,  more  or  less  armed  and  more  or 
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less  disguised.  It  would  have  been  absurd  for  the  court  to 
instruct  the  jury  that  they  might  find  that  the  tarring  and 
feathering  was  done  without  any  previous  understanding  among 
the  assailants. 

11.  The  defendants  asked  an  instruction  as  follows :  "  Under 
the  indictment  proof  that  the  defendants,  or  two  or  more  of 
them,  before  the  alleged  assault  upon  Blanchard,  agreed  or 
combined  to  tar  and  feather  him,  and  in  pursuance  of  such 
agreement  or  combination  did  tar  and  feather  him,  is  not  suf- 
ficient to  justify  a  conviction,  and  if  this  is  all  that  has  been 
established  by  the  evidence  you  will  acquit."  The  court  re- 
fused to  instruct  as  asked,  and  the  refusal  is  assigned  as  error. 
This  instruction,  as  we  understand,  was  asked  upon  the  theory 
that  the  conspiracy  charged  in  the  indictment  was  a  conspiracy 
to  assault  with  intent  to  infiict  a  great  bodily  injury,  and  that 
to  tar  and  feather  a  person  is  not  to  infiict  a  great  bodily  in- 
jury. But  in  our  opinion  the  defendants  were  not  entitled  to 
such  instruction.  It  is  true,  the  indictment  did  charge  a  con- 
spiracy to  assault  with  intent  to  inflict  a  great  bodily  injury, 
but  it  also  charged,  in  the  language  of  the  statute,  that  the  de- 
fendants "  maliciously  conspired  together  with  intent  wrong- 
fully to  injure  the  person,"  etc.  Proof  of  a  conspiracy  to  tar 
and  feather  would,  in  our  opinion,  be  sufiicient  to  sustain  this 
charge.  But  the  court  having,  possibly,  some  doubt  upon  this 
point,  and  considering  that  there  was  evidence  of  a  conspiracy 
to  assault  with  intent  to  inflict  a  great  bodily  injury,  went  so 
far  in  favor  of  the  defendants  as  to  charge  the  jury  that  under 
the  indictment  and  evidence  the  inquiry  of  the  jury  should  be 
limited  to  the  question  as  to  whether  two  or  more  of  the  de- 
fendants conspired  to  injure  Blanchard  by  assaulting  with  in- 
tent to  inflict  a  great  bodily  injury.  Still,  the  defendants  are 
not  satisfied.  They  contend  that  the  instruction  is  erroneous, 
for  the  reason  that  there  was  no  evidence  of  such  intent.  But 
in  our  opinion  there  was  such  evidence.  Blanchard  testified 
that  his  assailants  said  at  first  that  they  were  going  to  castrate 
him,  and  it  is  shown  also  that  one  of  them  called  for  a  knife, 
and  also  that  they  were  armed  with  one  or  more  revolvers. 

12.  It  remains  to  be  stated  that  one  of  the  jurors  was  chal- 
lenged for  cause,  and  the  challenge  overruled.  The  defendants 
insist  that  their  challenge  was  well  taken.     The  juror  stated  in 
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substance  that  he  heard  rumors  concerning  the  tarring  and 
feathering  of  Blanchard  and  the  persons  engaged  in  it,  and  had 
formed  an  opinion  that  the  defendants  were  the  persons.  But 
upon  further  examination  he  stated  that  he  could  not  say 
"whether  the  parties  who  told  him  were  posted  or  not ;  that  it 
was  hearsay ;  that  he  did  not  hear  what  he  did  hear  from  any  of 
the  persons  claiming  to  be  witnesses,  or  to  have  personal  knowl- 
edge of  the  case ;  and  that  he  thought  that  he  could  hear  the  evi- 
dence impartially,  and  render  a  true  verdict.  The  statutory 
ground  relied  upon  in  support  of  the  challenge  is  that  the  juror 
had  formed  an  unqualified  opinion.  Code,  2112.  But  we  cannot 
say  that  a  juror  has  formed  an  unqualified  opinion  who  states 
that  the  opinion  which  he  has  formed  is  based  upon  hearsay,  and 
not  upon  statements  made  by  any  one  claiming  to  have  personal 
knowledge,  and  that  he  still  thinks  that  he  can  render  a  true 
verdict. 

We  see  no  error  in  any  of  the  rulings  of  the  court,  and  the 
judgment  must  be  affirmed. 

Reed,  J.,  dissenting.  In  my  opinion  the  indictment  is  bad 
for  duplicity.  It  charges  the  defendants  with  assault  with  in- 
tent to  inflict  a  great  bodily  injury,  as  distinctly  and  certainly 
as  it  charges  them  with  conspiracy,  and  under  it  they  could 
have  been  convicted  of  that  crime. 


"Wood  v.  State. 

(47  N.  J„  461.) 

CoNSPmACY:  Indictment. 


Indictment  fob  conspiracy  without  charging  a  corrupt  confed- 
eration.—  An  indictment  for  conspiracy  against  the  members  of  a 
board  of  chosen  freeholders  for  combining  to  vote  a  sum  of  money  out 
of  the  county  funds  in  favor  of  a  third  person  is  bad,  not  charging 
that  the  confederation  was  coiTupt,  or  that  the  thii-d  person  was,  to  the 
knowledge  of  the  defendants,  disentitled  to  the  money. 

This  writ  brings  up  an  indictment  for  conspiracy. 

T.  B.  Earned  and  C.  O.  Gcm-rison,  for  prosecutors. 
A.  Hugg  and  R.  J.  Jenlcins,  for  the  state. 
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Eeed,  J.     The  indictment  before  us  charges  that  the  prose- 
cutors and  certain  others  were  members  of  the  board  of  chosen 
freeholders  of  the  county  of  Camden,  and,  having  the  control 
of  the  funds  of  said  county,  at  a  lawful  meeting  of  said  board, 
did  unlawfully  vote  for,  order,  and  direct  the  payment  of  $160 
to  one  Morgan  by  the  county  collector  for  his  services  rendered 
in  and  about  the  county  clerk's  office,  and  thereby  did  cause 
the  said  Morgan  to  get  into  his  possession  unlawfully  the  said 
sum  out  of  the  funds  of  the  county  of  Camden.     And,  further, 
that  the  said  defendants  were  public  officers,  namely,  members 
of  the  board  of  chosen  freeholders  of  Camden,  having  control 
and  management  of  the  funds  of  the  county  of  Camden,  being 
persons  of  i evil  minds,  etc.,  together  with  divers  other  evil-dis- 
posed persons,  whose  names  are  unknown,  wickedly  devising 
and  intending  to  unlawfully  obtain  from  the  treasury  and  funds 
of  the  said  county  the  sum  of  $640,  unlawfully  did  conspire,  com- 
bine, confederate    and    agree  together,  between  and  among 
themselves,  to  obtain,  acquire,  and  get  into  the  hands  of  the 
said  Eli  B.  Morgan,  out  of  the  funds  of  said  county,  the  said 
sum.     That  in  pursuance  of  the  last-mentioned  conspiracy,  com- 
bination, confederation    and  agreement,  the  said  defendants, 
well  knowing  that  the  said  Morgan  was  desirous  of  obtaining 
said  sum  out  of  the  treasury  and  funds  of  said  county,  did  vote 
for  the  following  resolution:     Resolved,  that  the  said  Eli  Mor- 
gan be  paid  the  sum  of  $160  per  month  by  the  county  collector 
for  his  services  rendered  in  and  about  the  county  clerk's  office, 
said  salary  to  commence  June  1,  1884.     That  the  said  resolu- 
tion was  adopted,  and  the  said  Morgan  did  obtain  and  get 
into  his  possession  the  said  sum  of  $640  out  of  the  treasury  and 
funds  of  the  county  of  Camden.     That  the  said  conspiracy,  et 
cet.,  were  then  and  there  made,  done  and  perpetrated  by  the 
defendants,  in  violation  of  their  duty  and  the  trust  reposed  in 
them,  and  of  their  oaths  as  members  of  the  board  of  chosen 
freeholders,  to  the  great  damage  of  the  county  of  Camden. 

The  above  is  the  substance  of  the  indictment,  containing  all 
the  material  charges  contained  therein,  without  much  of  the 
verbiage  attending  criminal  pleading.  The  theory  which  un- 
derlies this  indictment  presents  a  novel  phase  in  the  law  of 
criminal  conspiracy.  Stripped  of  all  verbiage,  the  only  view 
from  which  this  indictment  can  be  supported  is  this,  namely, 
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that  every  caucus  of  members  of  a  legislative  body,  at  which, 
concerted  action  to  vote  for  an  object  which  is  illegal  is  resolved 
upon,  is  a  conspiracy.  The  novelty  of  this  application  appears 
from  the  fact  that  I  have  been  unable  to  find  any  case  in  the 
books  of  reports  in  which  this  aspect  of  the  law  of  conspiracy 
has  been  discussed.  I  might,  perhaps,  except  one  case  bearing 
upon  the  liability  of  members  of  a  public  body  for  an  illegal 
combination  in  regard  to  their  official  conduct.  This  is  the  case 
of  Commonwealth  v.  Callaglian,  2  Va.  Cas.,  460.  In  this  case  there 
was  a  combination  between  two  justices  of  the  peace,  in  whom 
was  the  power  of  appointment  of  commissioners,  that  the  first 
justice  should  vote  for  a  certain  third  person  as  commissioner 
in  consideration  that  the  second  justice  should  vote  for  a  certain 
other  person  as  clerk.  This  was  held,  when  executed,  to  be  in- 
dictable, and  it  seems  from  the  opinion  to  have  been  regarded 
as  indictable  as  an  illegal  confederation  without  regard  to  the 
execution  of  the  project. 

The  notion  upon  which  it  was  held  a  conspiracy  was  that  the 
combination  was  to  accomplish  an  object  inimical  to  the  inter- 
est of  the  public,  namely,  to  appoint  men  to  public  offices  upon 
some  ground  other  than  their  fitness  for  the  position.  This 
doctrine  would  seem  to  fix  upon  all  parties  to  an  agreement 
which  is  void  as  against  public  policy  the  character  of  conspir- 
ators ;  and  the  field  which  such  a  rule  would  cover  is  so  exten- 
sive that  it  is  not  remarkable  that  the  case  stands  alone,  and 
has  been  cited  without  commendation,  if  not  with  dissent,  by 
such  authors  as  Dr.  "Wharton.  That  case,  as  it  stands,  how- 
ever, is  analogous  to  the  present  case  in  that  the  first  deals  with 
the  conduct  of  members  of  a  body  to  whom  is  confided  the  ap- 
pointment of  public  officers,  and  this  case  deals  with  the  action 
of  members  who  have  in  charge  the  moneys  of  the  public.  In 
regard  to  the  latter  aspect  of  this  question,  while  it  may  be  ob- 
served that  the  vast  and  vague  field  now  covered  by  the  law  of 
criminal  conspiracy  needs  circumscribing  rather  than  expand- 
ing, yet  a  case  is  conceivable  Avhere  a  combination  of  members 
of  such  a  body  as  a  board  of  chosen  freeholders,  the  object  of 
which  is  to  defraud  the  county  by  their  official  votes,  may  be 
criminal.  It  may  not  be  easy  to  exactly  define  by  a  general 
formula  what  elements  of  fact  are  essential  to  constitute  such 
a  combination  a  criminal  conspiracy ;  but  it  may  be  safely  said 


126  AMERICAN  CRIMINAL  REPORTS. 

that  the  motives  of  the  confederates  must  be  corrupt,  or  no 
criminality  can  attach  to  such  a  confederation.  This  remark 
is  illustrated  by  the  case  of  People  of  New  York  v.  Powell,  63 
N.  T.,  88.  The  defendants  were  commissioners  of  charities  of 
the  county  of  Kings,  and  were  indicted  for  conspiring  together 
to  omit,  refuse  and  neglect  to  advertise  for  supplies  as  required 
by  statute.  Upon  the  trial,  the  judge  charged  that,  without 
regard  to  the  defendants'  ignorance  of  the  existence  of  the 
statute,  the  agreement  to  violate  the  act,  followed  by  conduct 
in  furtherance  of  the  agreement,  constituted  a  conspiracy. 
This  was  held  error,  the  court  remarking  that  it  was  not  enough 
that  the  act  which  was  the  object  of  the  conspiracy  was  pro- 
hibited. The  confederation  must  be  corrupt.  The  actual  crim- 
inal intention  belongs  to  the  definition  of  conspiracy,  and  must 
be  shown  to  justify  a  conviction. 

On  turning  to  the  indictment,  the  substance  of  which  has 
been  set  forth,  no  corrupt  combination  is  charged.  The  cor- 
rupt purpose  of  cheating  the  county  is  not  set  forth.  In  the 
forms  of  indictment  for  a  conspiracy  to  cheat,  the  word  "  cheat " 
implies  a  corrupt  act.  If  the  purposes  of  the  combination 
had  been  set  out  so  that  it  appeared  that  the  design  was  to 
defraud  the  county,  the  mere  failure  to  use  the  word  "cor- 
ruptly," in  charging  the  combination,  would  not  have  been 
material.  But  neither  is  the  confederacy  charged  to  have  been 
corrupt,  nor  do  the  purposes  and  acts  of  the  confederates,  as 
set  forth,  show  a  corrupt  purpose.  The  charge  is  that  they 
unlawfully  conspired  to  get  into  the  hands  of  one  Morgan  a 
sum  of  money.  It  does  not  say  that  Morgan  was  not  entitled 
to  a  sum  of  money.  Nor  does  it  charge  that  the  defendants 
knew  that  he  was  not  entitled  to  it.  The  charge  that  thev, 
wickedly  devising  to  unlawfully  obtain  this  money,  etc.,  is 
meaningless  when  the  details  of  the  conspiracy  are  set  forth, 
by  which  it  does  not  appear  that  the  person  who  was  to  receive 
the  fund  was  disentitled  to  it,  or  that  the  defendants  sup- 
posed that  he  was  without  right  to  be  so  paid.  The  frame  of 
this  indictment  is  entirely  different  from  those  in  which  a  gen- 
eral conspiracy  to  cheat  by  false  tokens  is  charged.  This 
generality  of  charging  is  now  held  to  be  sufficient.  Bex  v.  Gill, 
2  Barn.  &  Aid.,  204;  State  v.  Young  and  Stainshy,  8  Vroom, 
184;  2  Whart.  Free,  of  Indict.,  60T.    Even  if  such  a  charge 
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were  followed  by  details  of  tlie  method  in  which  the  alleged 
cheat  was  to  have  been  accomplished,  and  it  appeared  from 
such  detailed  statement  that  the  object  of  the  combination  did 
not  involve  a  cheat  at  all,  the  indictment  would  be  bad.  There 
is  in  this  indictment  a  failure  to  charge  a  corrupt  purpose  in 
entering  into  the  agreement,  without  which  it  is  not  a  con- 
spiracy. 

Two  other  similar  indictments  were  before  us,  and  the  mo- 
tions to  quash  them  and  the  present  one  were  heard  together. 
The  same  fault  which  invalidates  this  appears  in  them.,  and  all 
three  should  be  quashed. 


Thomas  v.  The  People. 

(113  111.,  531.) 

Conspiracy  :  Indictment — False  pretenses, 

CONSPIEACT. —  Where  the  act  to  be  accomplished  by  a  conspiracy  is 
illegal,  as  to  obtain  the  goods  of  another  by  false  pretenses,  it  is  not 
necessary  to  specify  in  the  indictment  the  means  by  which  it  was  in- 
tended to  be  accomplished. 

Sahe  —  Count  —  Indictment. —  So  a  count  in  an  indictment  that  the 
defendants,  on,  etc.,  at,  etc.,  feloniously,  fraudulently  and  deceitfully 
did  conspire  and  agree  together,  with  the  fraudulent  and  malicious 
intent  then  and  there,  feloniously,  wi-ongfuUy  and  wickedly,  to  obtain 
one  horse  of  the  value  of  $75,  and  describing  other  property  in  like 
manner  sought  to  be  obtained,  and  giving  its  value,  the  personal  goods 
and  property  of  K.  C,  from  the  said  K.  C,  by  false  pretenses,  and  to 
cheat  and  defraud  her,  the  said  K.  C,  of  the  same,  contrary,  etc.,  is 
substantially  good. 

False  pketenses  —  Misdemeanor. —  A  consph-acy  to  obtain  the  goods 
of  another  by  false  pretenses  being  only  a  misdemeanor,  both  at  com- 
mon law  and  by  our  statute,  though  punishable  by  confinement  in  the 
penitentiary,-  an  indictment  charging  such  offense  in  two  counts,  with 
a  third  charging  the  obtaining  of  the  same  goods  by  false  pretenses, 
will  not  be  obnoxious  to  the  objection  of  a  misjoinder  of  counts. 

Same  —  Conviction. —  Where  several  persons  conspire  together  to  obtain 
the  goods  of  another  by  false  pretenses,  and  obtain  such  goods  upon  the 
false  assurance  that  one  of  them  has  a  clear  title  to  certain  lots  which 
are  given  in  exchange,  the  fact  that  the  owner  of  the  goods  was  in- 
duced, by  his  confidence  in  the  false  assurances,  to  forego  an  examinar 
tion  of  the  records,  which  would  laave  shown  the  defendants  had  no 
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good  title  to  convey,  and  was  negligent  in  relying  upon  the  representa- 
tions made,  will  not  prevent  a  conviction  of  the  defendants  so  conspir- 
ing together. 

5.  Motion  to  quash. —  A  general  motion  to  quash  an  indictment  contain- 

ing several  counts  should  be  overruled  if  any  count  thereof  is  good. 

6.  One  good  count  suppokts  verdict. — A  verdict  finding  the  defendants 

guilty  of  a  conspiracy  to  obtain  goods  by  false  pretenses,  under  an  in- 
dictment containing  two  counts  for  such  offense,  wiU  be  sustained  if 
either  of  the  counts  is  good. 

7.  Same  —  Verdict. —  Where  an  indictment  contains  three  counts,  two  of 

them  charging  a  conspiracy  to  obtain  goods  by  false  pretenses,  and  the 
third  for  obtaining  goods  by  false  pretenses,  a  verdict  finding  the  de- 
fendants guilty  of  the  conspiracy  to  obtain  the  goods  by  false  pretenses, 
saying  nothing  as  to  the  third  count,  is  equivalent  to  a  finding  of  not 
guilty  as  to  that  count. 

8.  Punishment  op  misdemeanor. —  It  is  competent  for  the  legislature  to 

provide  that  a  misdemeanor  may  be  j)unished  by  confinement  in  the 
penitentiary. 

Writ  of  error  to  the  criminal  court  of  Cook  county,  the  Hon. 
Elliott  Anthony,  judge,  presiding. 

Mr.  G.  F.  Remick,  for  the  plaintiff  in  error. 
Mr.  Julius  8.  Orinrhell,  state's  attorney,  and  Mr.  John  Crib- 
Ions,  for  the  people. 

Mr.  Chief  Justice  Scholfield  delivered  the  opinion  of  the 
court : 

Edward  F.  Thomas  and  William  Gr.  Murphy  were  convicted 
in  the  criminal  court  of  Cook  county  of  a  conspiracy  to  obtain 
goods  by  false  pretenses  from  one  Kate  Carberry,  by  the  ver- 
dict of  a  jury,  and  thereby  punishment  of  the  former  was 
fixed  at  confinement  in  the  penitentiary  for  the  term  of  three 
years,  and  that  of  the  latter  at  paying  a  fine  of  $3U0.  The 
court  overruled  a  motion  for  a  new  trial  and  gave  judgment 
upon  this  verdict.  This  writ  of  error  is  prosecuted  by  Thomas 
alone. 

Several  grounds  are  urged  upon  which  we  are  asked  to  re- 
verse this  judgment,  and  such  of  them  as  we  deem  material 
shall  be  briefly  considered. 

First.  It  is  contended  the  court  erred  in  overruling  the 
motion  to  quash  the  indictment.  Since  the  motion  was  gen- 
eral to  the  entire  indictment,  it  was  properly  overruled  if  either 
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count  was  good ;  and  since  the  verdict  expressly  finds  the  de- 
fendants guilty  of  a  conspiracy  to  obtain  goods  by  false  pre- 
tenses, saying  nothing  as  to  the  third  count,  which  is  for 
obtaining  goods  by  false  pretenses  simply,  this  is  equivalent 
to  a  finding  of  not  guilty  under  that  count.  Stolts  v.  People, 
4  Scam.,  169 ;  Chambers  v.  People,  id.,  356.  And,  therefore,  if 
either  of  the  counts  for  conspiracy  be  good,  it  will  sustain  the 
verdict.  Lyons  v.  People,  68  III,  2Y6,  and  cases  cited.  The 
first  count,  under  the  ruling  in  this  state,  whatever  may  be 
decided  elsewhere,  is  clearly  good.  To  obtain  goods  by  false 
pretenses  is,  to  every  apprehension,  an  illegal  act;  and  the 
rule  here  is,  where  the  act  to  be  accomplished  by  the  con- 
spiracy is  illegal,  it  is  unnecessary  to  specify  the  means  by 
Avhich  it  was  intended  to  be  accomplished.  Johnson  v.  People, 
22  EL,  314;  Smith  v.  People,  25  id.,  17;  Cowen  v.  People,  14 
id.,  348.  The  first  count  in  the  present  indictment  is,  in  sub- 
stance, identical  with  the  count  in  Johnson  v.  People,  supra, 
and  which  is  there  held  to  be  good.  And  in  Cole  v.  People,  84 
111.,  216  (a  case  in  the  decision  of  which  Mr.  Justice  Dickey 
and  the  writer  of  this  opinion  did  not  then  and  do  not  noTV 
concur),  the  court  went  still  farther  and  held,  where  the  act  to 
be  accomplished  was  not  in  itself  illegal,  but  the  conspiracy 
was  to  accomplish  it  by  illegal  means,  the  illegal  means  need 
not  be  set  out,  but  that  the  offense  only  need  be  set  out  in  the 
terms  and  language  of  the  Criminal  Code,  or  so  plainly  that 
the  nature  of  the  ofi'onse  may  be  easily  understood. 

Second.  A  motion  in  arrest  of  judgment  was  made  and 
overruled,  and  it  is  contended  this  was  error,  because,  first,  if 
the  offense  of  which  the  defendants  were  convicted  was  felony, 
then  the  third  count,  which  was  only  for  a  misdemeanor, —  that 
of  obtaining  goods  by  false  pretenses, —  was  improperly  joined ; 
and  second,  if  the  offense  of  which  they  were  convicted  was 
not  felony,  then  the  punishment  imposed  was  improper.  With- 
out at  all  conceding  that  a  count  for  a  misdemeanor  can  under 
no  circumstances  be  joined  with  a  count  for  felony,  it  is  suffi- 
cient for  the  present  to  observe  the  offense  of  which  the  de- 
fendants were  convicted  was  not  felony  at  common  law  (2 
Bishop  on  Crim.  Law  (4th  ed.),  sec.  231),  and  it  is  not  made 
felony  by  our  statute,  and  so  is  necessarily  a  misdemeanor. 
Vol,  V— 9 
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ZamJcin  et  al.  v.  People,  94  111.,  501.  All  the  counts  being  for 
misdemeanors  (and  that,  too,  manifestly,  for  the  same  misde- 
meanor, stated  in  different  ways),  there  was,  even  on  the  theory 
of  the  counsel  for  plaintiff  in  error,  no  misjoinder.  The  offense 
being  a  misdemeanor  only,  why  the  punishment  imposed  was 
improper,  we  cannot  divine.  It  was  certainly  competent  for 
the  legislature  to  provide  that  a  misdemeanor  might  be  pun- 
ished by  confinement  in  the  penitentiary.  It  was  so  provided 
in  the  statute,  and  this  verdict  is  within  the  meaning  and 
intent  of  that  statute. 

Third.  We  are  unable  to  say  that  the  evidence  does  not 
sustain  the  verdict.  The  prosecutrix,  Mrs.  Carberry,  had  a 
small  stock  of  family  groceries,  which  she  advertised  to  sell  or 
trade.  The  defendant  Thomas  responded.  He  was  aided  by 
the  defendant  Murphy  in  obtaining  her  confidence  and  in  con- 
summating the  scheme  by  which  possession  was  got  of  her 
goods.  Thomas  professed  to  own  certain  city  lots,  and  these 
she  agreed  to  take  for  her  goods.  He  represented  his  title  to 
be  good,  and  the  property  to  be  clear  of  incumbrances.  By 
these  means  he  got  possession  of  her  goods.  He  neither  owned 
the  lots,  nor  was  able  to  procure  a  deed  conveying  the  legal 
title  to  them  to  her, —  and  this  want  of  title  and  inability  the 
defendants  knew  when  the  pretended  trade  was  made.  The 
only  question  raised  upon  the  facts  demanding  attention  is, 
whether  the  negligence  of  the  prosecutrix  in  not  having  the 
records  examined  in  respect  of  the  title  can  be  urged  as  a  de- 
fense. We  think  it  does  not  lie  in  the  mouths  of  these  defend- 
ants to  say  that  because,  by  their  artifice,  they  inspired  an 
unmerited  confidence,  they  are  guiltless.  The  offense  is  the 
combination  to  obtain  property  by  false  pretenses;  and  the 
very  object  might  be,  and  often  is,  to  so  influence  the  party  as 
to  prevent  the  accuracy  of  the  pretenses  being  tested.  Whether 
one  owns  property  is  a  fact.  The  truth  in  regard  to  it  might, 
undoubtedly,  be  disclosed  by  the  record,  but  it  might  equally 
be  disclosed  by  the  declarations  of  the  party ;  and  the  most 
dangerous  artifice,  and  that  against  which  it  is  most  important 
the  law  should  protect  simple-minded  and  credulous  people,  is 
that  whereby  they  are  induced  to  forego  all  investigation,  and 
trust  implicity  to  the  trickster.     2  Whart.  on  Crim.  Law  (7th 
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ed.),  sec.  2128;  Oowen  et  al.  v.  People,  14  111.,  348;  State  v. 
Munday,  Y8  N.  C,  460;  State  v.  Dow,  33  Maine,  498. 
The  judgment  is  affirmed. 

Judgment  affirmed. 

Note. —  The  facts  in  this  case  are  that  in  the  latter  part  of  November, 
1883,  one  Mrs.  CarbeiTy  was  the  owner  of  a  grocery  store,  on  South  Clark 
street,  in  the  city  of  Chicago;  that  she  advertised  it  for  sale,  and  in  answer 
to  her  advertisement  she  received  through  the  mail  a  letter  in  words  follow- 
ing: "  If  you  will  trade  your  grocery  for  good  lots  and  cash  —  the  lots  are 
free  of  incumbrances,  and  can  be  sold  for  cash  now,  and  will  double  theu- 
present  value  in  two  years, —  write  me  if  you  mean  business.  H.  C.  T.,  box 
118,  South  Englew^ood,  Cook  county.  111." 

That  Thomas  had  an  office  in  the  city  of  Chicago ;  that  the  note  which  she 
received  through  the  mail  was  in  the  handwriting  of  Thomas ;  that  the 
printed  heading  of  his  place  of  business  was  torn  off,  and  the  letters  H.  C. 
T.  were  the  initials  of  his  wife,  Harriet  C.  Thomas ;  that  shortly  after  she 
received  this  letter,  Thomas  came  to  her  place  of  business.  He  carried  in 
his  hand  a  satchel,  similar  to  those  used  by  commercial  travelers,  looked 
around  and  examined  her  store  and  its  contents ;  that  she  asked  him  if  he 
was  selUng  goods,  to  which  he  answered  no,  but  was  buying ;  that  he  was 
the  party  who  had  answered  her  advertisement ;  that  he  looked  like  a  very 
respectable  and  wealthy  man,  and  talked  about  the  enormous  business  he 
was  transacting  and  the  number  of  lots  and  parcels  of  land  which  he  owned 
in  and  about  Chicago  and  other  places ;  that  he  told  her  of  the  two  lots 
which  he  owned  in  South  Chicago ;  that  they  were  worth  $700,  and  would 
double  in  value  in  two  years ;  that  the  title  to  the  lots  was  perfect,  and  that 
they  were  clear  of  all  incumbrances ;  that  after  talking  about  the  probable 
value  of  the  stock  of  groceries,  fixtures,  horse,  wagon,  etc.,  he  agreed  to  put 
in  the  lots  at  $650,  and  that  either  party  should  pay  the  difference  in  cash, 
in  case  of  trade,  and  that  he  would  advance  her  $300  cash,  which  would  en- 
able her  to  pay  any  balance  and  to  meet  her  present  needs ;  that  he  would 
take  back  a  deed  of  trust  on  the  lots  for  security,  etc. ;  that  as  he  was  not 
acquainted  with  the  value  of  the  fixtures  and  the  horse  and  wagon,  he  would 
send  a  man  to  look  at  them ;  that  in  a  day  or  so  after  this  the  main  Murphy 
came.  She  was  washing  down  stairs  at  the  time.  Her  narrative  of  the 
interview  is  as  f oUows :  • 

"  I  was  down  stairs  washing,  and  he  stood  there  and  looked  at  me  work- 
ing and  talking,  and  I  said  now  Mr.  Murphy,  I  knew  I  was  about  making  a 
trade  with  this  Mr.  Thomas,  but  I  didn't  know  anything  about  him,  of  course, 
and  I  says,  'What  kind  of  a  man  is  this  Mr.  Thomas,'  and  he  says,  'he  is  a 
fine,  square  old  man ;  a  fine  old  man.'  I  said,  '  Is  he? '  '  Oh,  yes,'  he  said, 
'  he  is  a  great  business  man  —  does  piles  of  business  all  over ; '  he  says,  '  well 
of  course,  I  thought  so,'  so  I  asked  him  his  name,  and  he  said  his  name  was 
Murphy ;  '  why,'  said  I,  '  you  must  be  an  Irishman? '  '  No,  my  grandfather 
was  from  Cork; '  'well,  there  is  where  I  came  from,'  says  I,  and  he  patted 
me  on  the  shoulder,  and  said  they  were  good  people,  and  his  father  was  an 
Irishman,  and  he  always  had  a  Hking  for  people  that  were  Irish ;  and  we 
talked  like  that,  and  he  was  very  jolly,  and  commenced  joking,  and  I 
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thought  he  was  a  very  likely  man,  and  a  poor  man  —  in  circumstances  like 
mine  —  he  would  stop  and  tell  me  if  there  was  anything  wrong,  and  put  me 
on  the  point." 

That  in  pursuance  of  these  and  other  conversations  had  with  Thomas  and 
Murphy,  a  trade  was  agreed  upon,  and  consummated.  And  upon  examina- 
tion it  was  found  that  the  title^  to  the  lots  which  she  received  iu  trade  proved 
worthless,  and  the  property  was  incumbered  with  tax  sales  and  tax  deeds  to 
various  persons,  etc. 

the  indictment. 
State   of  Illinois,  ) 
Oooh  County.       ) 

Of  the  March  term  of  the  criminal  court  of  Cook  county,  in  said  county 
and  state,  in  the  year  of  our  Lord  1884. 

The  grand  jurors,  chosen,  selected  and  sworn,  in  and  for  the  county  of 
Cook,  in  the  state  of  Illinois,  in  the  name  and  by  the  authority  of  the  peo- 
ple of  the  state  of  Illinois,  upon  their  oaths  present  that  Edward  F.  Thomas 
and  William  G.  Murphy,  late  of  the  coimty  of  Cook,  on  the  1st  day  of  De- 
cember, in  the  year  of  our  Lord  1883,  in  said  county  of  Cook,  in  the  state 
of  Illinois  aforesaid,  feloniously,  fraudulently  and  deceitfully,  did  conspire 
and  agree  together,  with  the  fraudulent  and  malicious  intent,  then  and 
there,  feloniously,  wrongfully  and  wickedly,  to  obtain  one  horse  of  the  value 
of  $75,  one  wagon  of  the  value  of  $25,  twenty-five  dozen  canned  goods  of 
the  value  of  $50,  one  hundred  boxes  of  soap  of  the  value  of  $35,  one 
hundred  pounds  of  soap  of  the  value  of  $35,  one  hundred  bars  of  soap  of 
the  value  of  $35,  one  hundred  packages  of  bluing  of  the  value  of  |10,  one 
hundred  pounds  of  teas  of  the  value  of  $25,  three  hundred  pounds  of  sugars 
of  the  value  of  $30,  and  divers  and  sundry  groceries,  dry  goods,  notions  and 
fixtures  contained  in  her  grocery  store  situated  on  Clark  street,  in  the  city 
of  Chicago,  in  said  county  and  state,  a  more  particular  description  of  which 
said  groceries,  dry  goods,  notions  and  fixtures  is  to  said  grand  jurors  un- 
known, of  the  value  of  $580,  the  personal  goods  and  propei-ty  of  one  Kate 
Carberry,  from  the  said  Kate  Oarberry,  by  false  pretenses,  and  to  cheat  and 
defraud  her,  the  said  Kate  Carben-y,  of  the  same,  contrary  to  the  statute 
and  against  the  peace  and  dignity  of  the  same  people  of  the  state  of  Illinois. 

(Second  count.)  The  grand  jurors  aforesaid,  chosen,  selected  and  sworn, 
in  and  for  the  county  of  Cook,  in  the  state  of  Illinois,  in  the  name 
and  by  the  authority  of  the  people  of  the 'state  of  Illinois,  upon  their  oaths 
aforesaid,  do  further  present  that  Edward  F.  Thomas  and  William  G.  Mur- 
phy, late  of  the  county  of  Cook,  on  the  1st  day  of  December,  in  the  year  of 
our  Lord  1883,  in  said  county  of  Cook,  in  the  state  of  Illinois  aforesaid, 
feloniously,  fraudulently  and  deceitfully,  did  conspire,  combine,  confeder- 
ate and  agree  together,  with  the  fraudulent  and  malicious  intent,  then  and 
there,  feloniously,  wrongfully  and  wickedly,  to  obtain  one  horse  of  the 
value  of  $75,  one  wagon  of  the  value  of  $35,  twenty-five  dozen  of  canned 
goods  of  the  value  of  $50,  one  hundred  boxes  of  soap  of  the  value  of  $35, 
one  hundred  pounds  of  soap  of  the  value  of  $25,  one  hundred  bars  of  soap 
of  the  value  of  $25,  one  hundred  packages  of  bluing  of  the  value  of  $10, 
one  hundred  pounds  of  teas  of  the  value  of  $35,  three  hundred  pounds  of 
sugars  of  the  value  of  $30,  and  divers  and  sundry  articles  of  groceries,  dry 
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goods,  notions  and  store  fixtures  of  the  value  in  all  of  $580.40,  the  personal 
goods,  chattels  and  property  of  one  Kate  Carberry,  situated  in  the  gi-ocery 
and  premises  of  the  said  Kate  Carberry  on  South  Clark  street,  in  the  city  of 
Chicago,  in  the  county  aforesaid  —  a  more  definite  description  of  said  articles 
of  groceries,  dry  goods,  notions  and  fixtures  is  to  the  said  jurors  unknown  — 
froia  the  said  Kate  Carberry,  by  false  pretenses,  and  to  cheat  and  defraud 
the  said  Kate  Carberry  of  the  same.  And  the  jurors  aforesaid,  on  their 
oaths  aforesaid,  do  further  present  that  in  further  pursuance  of  and  accord- 
ing to  the  said  conspiracy,  combination,  confederation  and  agreement  among 
them,  the  said  Edward  F.  Thomas  and  WiUiam  G.  Murphy  had,  as  afore- 
said, afterwards,  to  wit,  on  the  day  and  year  aforesaid,  in  the  county  afore- 
said ,  they,  the  said  Edward  F.  Thomas  and  William  G.  Murphy,  feloniously, 
knowingly  and  designedly  did  falsely  pretend  to  the  said  Kate  Carberry 
that  two  certain  lots  of  real  estate,  to  wit,  lots  23  and  24  in  block  14,  known 
as  Russel's  subdivision,  being  the  south  half  of  the  southeast  quarter  of  sec- 
tion 18,  town  37  north,  range  15  east  of  the  third  principal  meridian,  in 
Cook  county,  state  of  Illinois,  which  the  said  Edwai-d  F.  Thomas  and  WiU- 
iam G.  Murphy  proposed  to  trade  and  did  trade  to  the  said  Kate  Carberry 
for  the  personal  goods,  chattels  and  property  of  her,  the  said  Kate  Carberry 
aforesaid,  and  of  the  value  aforesaid,  were  two  lots  of  great  value,  to  wit, 
of  the  value  of  $650;  that  the  said  Edward  F.  Thomas  was  then  and 
there  the  absolute  owner,  to  wit,  the  owner  in  fee-simple,  of  said  two 
lots;  that  the  title  to  said  two  lots  was  then  and  there  a  good  and 
perfect  title;  that  said  two  lots  were  free  and  clear  of  all  liens  and  in- 
cumbrances, and  that  he,  the  said  Edward  F.  Thomas,  would  convey,  and 
cause  to  be  conveyed,  to  the  said  Kate  Cai'berry,  by,  to  wit,  a  proper  deed 
of  conveyance,  a  good  and  perfect  title,  to  wit,  a  title  in  fee-simple,  then 
and  there  to  said  two  lots ;  which  said  false  pretenses  were  then  and  there 
made  by  .the  said  Edward  F.  Thomas  and  William  G.  Murphy  with  the  de- 
sign and  for  the  purpose  of  inducing  the  said  Kate  Carberry  to  exchange 
and  deliver  the  said  personal  goods,  chattels  and  property  to  the  said  Ed- 
ward F.  Thomas  and  William  G.  Murphy  for  the  said  two  lots ;  and  the  said 
Kate  Carberry,  relying  upon  and  believing  the  said  false  pretenses  to  be 
true,  and  being  deceived  thereby,  was  then  and  there  induced  by  reason 
thereof,  on  receiving  from  the  said  Edward  F.  Thomas  and  William  G. 
Murphy  a  deed  of  conveyance  purporting  to  convey  to  her,  the  said  Kate 
Carberry,  the  title  to  the  said  lots,  and  which  the  said  Edward  F.  Thomas 
and  William  G.  Murphy  then  and  there  represented  did  convey  to  the  said 
Kate  Carberry  a  good  and  perfect  title  to  said  lots,  to  exchange  and  deliver 
the  said  personal  goods,  chattels  and  property  to  the  said  Edward  F.  Thomas 
and  William  G.  Murphy  therefor ;  by  which  said  false  pretenses  the  said 
Edward  F.  Thomas  and  William  G.  Murphy  then  and  there,  in  pursuance 
of  said  conspiracy,  combination,  confederation  and  agreement  amongst 
them,  had  as  aforesaid,  with  the  fraudulent  and  malicious  intent  then  and 
there  to  cheat  and  defraud  the  said  Kate  Carberry,  feloniously,  wrongfully 
and  wickedly,  did  then  and  there  obtain  the  said  personal  goods,  chattels 
and  property  from  the  said  Kate  CarbeiTy,  whereas,  in  truth  and  in  fact, 
the  said  two  lots  of  real  estate  were  not  then  and  there  worth  in  value  the 
sum  of  $650,  or  any  other  sum  to  exceed  the  Bum  and  value  of  $300,  as 
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they,  the  said  Edward  F.  Thomas  and  William  G.  Murphy,  did  then  and 
there  so  falsely  pretend  to  the  said  Kate  Carberry;  and  whereas,  in  truth 
and  in  fact,  the  said  Edward  F.  Thomas  was  not  then  and  there  the  abso- 
lute owner,  to  wit,  the  owner  in  fee-simple,  of  said  two  lots,  as  they,  the 
said  Edward  F.  Thomas  and  William  G.  Murphy,  did  then  and  there  so 
falsely  pretend  to  the  said  Kate  Carberry ;  and  whereas,  in  truth  and  in 
fact,  the  said  Edward  F.  Thomas  had  not  then  and  there  a  good  and  perfect 
title  to  said  lots,  as  they,  the  said  Edward  F.  Thomas  and  William  6.  Mur- 
phy, did  and  there  so  falsely  pretend  to  the  said  Kate  Carberry;  and 
whereas,  in  truth  and  in  fact,  the  said  two  lots  were  not  then  and  there 
free  and  clear  of  all  liens  and  incumbrances,  as  they,  the  said  Edward  F. 
Thomas  and  WilUam  G.  Murphy,  did  then  and  there  so  falsely  pretend  to 
the  said  Kate  Carberry;  and  whereas,  in  truth  and  in  fact,  the  said  deed  of 
conveyance  which  the  said  Edward  F.  Thomas  and  William  G.  Murphy  de- 
livered to  the  said  Kate  Carberry,  purporting  to  convey  the  title  to  the  said 
lots  to  her,  the  said  Kate  Carberry,  did  not  then  and  there  convey  to  the 
said  Kate  Carberry  a  good,  clear  and  perfect  title  to  her,  the  said  Kate 
Carberry,  to  said  lots,  as  they,  the  said  Edward  F.  Thomas  and  William 
G.  Murphy,  did  then  and  there  so  falsely  pretend  to  the  said  Kate  Carberry; 
and  whereas,  in  truth  and  in  fact,  the  said  deed  of  conveyance  which  the 
said  Edward  F.  Thomas  and  William  G.  Murphy  then  and  there  delivered 
to  the  said  Kate  Carberry,  and  which  the  said  Edward  F.  Thomas  and  Will- 
iam G.  Murphy  then  and  there  represented  to  the  said  Kate  Carberry  con- 
veyed to  her,  the  said  Kate  Carberry,  then  and  there,  a  good  and  perfect 
title  to  said  lots,  did  not  then  and  there  convey  to  the  said  Kate  CarbeiTy  a 
good  and  perfect  title  to  said  lots,  as  they,  the  said  Edward  F.  Thomas  and 
William  G.  Murphy,  did  then  and  there  so  falsely  pretend  to  the  said  Kate 
Carberry ;  and  the  said  Edward  F.  Thomas  and  William  G.  Murphy  then 
and  there  well  knew  that  the  said  pretenses,  and  each  and  every  of 
them,  so  falsely  made  as  aforesaid  to  the  said  Kate  Carberry  as  aforesaid, 
to  be  then  and  there  false,  contrary  to  the  statute,  and  against  the  peace 
and  dignity  of  the  same  people  of  the  state  of  Illinois. 

(Third  count.)  The  grand  jurors  aforesaid,  chosen,  selected  and  sworn, 
in  and  for  the  county  of  Cook,  in  the  name  and  by  the  authority  of  the  peo- 
ple of  the  state  of  Illinois,  upon  their  oaths  aforesaid,  do  further  present 
that  Edward  F.  Thomas  and  William  G.  Murphy,  late  of  the  county  of 
Cook,  on  the  1st  day  of  December,  in  1;he  year  of  our  Lord  1883,  in  said 
county  of  Cook,  in  the  state  of  Illinois,  aforesaid,  feloniously,  knowingly 
and  designedly,  did  falsely  pretend  to  one  Kate  Carberry  that  two  certain 
lots  of  real  estate,  to  wit,  lots  23  and  34  in  block  14,  known  as  Russel's  sub- 
division, being  the  south  half  of  the  southeast  quarter  of  section  18,  town 
37  north,  range  15  east  of  the  third  principal  meridian,  in  Cook  county, 
state  of  Ilhnois,  which  the  said  Edward  F.  Thomas  and  William  G.  Murphy 
proposed  to  trade,  and  did  trade,  to  the  said  Kate  Carberry  for  certain  chat- 
tel property,  to  wit,  one  horse  of  the  value  of  $75 ;  one  wagon  of  the  value 
of  $35 ;  twenty-five  dozen  of  canned  goods  of  the  value  of  $50 ;  one  hun- 
dred boxes  of  soap  of  the  value  of  $35 ;  one  hundred  pounds  of  soap  of 
the  value  of  $35 ;  one  hundred  bars  of  soap  of  the  value  of  $35 ;  one  hun- 
dred packages  of  bluing  of  the  value  of  $10 ;  one  hundred  pounds  of  teas 
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of  the  value  of  |35 ;  three  hundred  pounds  of  sugars  of  the  value  of  $30 ; 
and  divers  and  sundry  articles  of  groceries,  dry  goods,  notions  and  store 
fixtures,  of  the  value  of  $580.40,  the  personal  goods,  chattels  and  property 
of  one  Kate  Carben-y  —  a  more  definite  description  of  said  articles  of  gro- 
ceries, dry  goods,  notions  and  fixtures  is  to  the  said  jurors  unknown, —  sit- 
uated in  the  gi-ocery  store  and  premises  of  her,  the  said  Kate  Carberry,  on 
South  Clark  street,  in  the  city  of  Chicago,  in  said  Cook  county,  the  property 
of  the  said  Kate  Carberry,  were  two  lots  of  great  value,  to  wit,  of  the  value 
of  $650 ;  that  the  said  Edward  F.  Thomas  was  then  and  there  the  absolute 
owner,  to  wit,  then  and  there  the  owner  in  fee-simple,  of  said  last  mentioned 
lots ;  that  the  title  to  said_  last  mentioned  lots  was  then  and  there  a  good  and 
perfect  title ;  that  said  last  mentioned  lots  were  then  and  there  free  and  clear 
of  all  liens  and  incumbrances,  and  that  a  clear  and  perfect  title  would  be  then 
and  there  conveyed  to  her,  the  said  Kate  Carberry,  by  deed  of  conveyance, 
and  that  a  good  and  perfect  title  to  said  lots  was  then  and  there  conveyed 
to  the  said  Kate  Carberry  by  a  deed  of  conveyance  then  and  there  delivered 
to  the  said  Kate  Carberry  by  the  said  Edward  F.  Thomas  and  WUUam  G. 
Murphy,  and  that  the  grantor  mentioned  in  said  deed  of  conveyance 
had  then  and  there  a  good,  clear  and  perfect  title  to  said  lots,  which 
said  false  pretenses  were  then  and  there  made  by  the  said  Edward  F. 
Thomas  and  William  G.  Murphy,  with  the  design  and  for  the  purpose  of 
inducing  the  said  Kate  Carberry,  then  and  there,  to  exchange  and  deliver 
the  said  personal  goods,  chattels  and  property  to  the  said  Edward  F.  Thomas 
andWiUiam  G.  Murphy,  for  the  said  two  lots  of  real  estate,  as  aforesaid ;  and 
the  said  Kate  Carberry,  relying  upon  and  believing  the  said  false  pretenses 
to  be  true,  and  being  deceived  thereby,  was  then  and  there  induced  by 
reason  thereof,  on  receiving  from  the  said  Edward  F.  Thomas  and  William 
G.  Murphy  a  deed  of  conveyance,  purporting  to  convey  to  her,  the  said 
Kate  Carberry,  the  title  to  said  lots,  and  which  the  said  Edward  F.  Thomas 
and  William  G.  Murphy  then  and  there  represented  did  convey  then  and 
there  a  good,  clear  and  perfect  title  to  said  lots,  to  exchange  and  deliver  the 
said  personal  goods,  chattels  and  property  to  the  said  Edward  F.  Thomas  and 
William  G.  Murphy  therefor ;  by  which  said  false  pretenses  the  said  Edward 
F.  Thomas  and  William  G.  Murphy  then  and  there,  with  intent  to  cheat  and 
defraud  the  said  Kate  Carberry,  feloniously,  unlawfully  and  designedly  did 
then  and  there  obtain  the  said  personal  goods,  chattels  and  property  from 
the  said  Kate  CarbeiTy ;  whereas,  in  truth  and  in  fact,  the  said  two  lots  of 
real  estate  were  not  worth  in  value  the  sum  of  $650,  as  the  said  Edward  F. 
Thomas  and  William  G.  Murphy  did  then  and  there  so  falsely  pretend  to 
the  said  Kate  Carberry,  and  the  said  Edward  F.  Thomas  and  William  G. 
Murphy,  at  the  time  they  so  falsely  pretended  as  aforesaid,  well  knew  the 
same  to  be  false ;  and  whereas,  in  truth  and  in  fact,  the  said  Edward  F. 
Thomas  was  not  then  and  there  the  absolute  owner,  to  wit,  then  and  there 
the  owner  in  fee-simple,  of  said  lots,  as  the  said  Edward  F.  Thomas  and 
William  G.  Murphy  did  then  and  there  so  falsely  pretend  to  the  said  Kate 
Carberry,  and  the  said  Edward  F.  Thomas  and  William  G.  Murphy,  at  the 
time  they  so  falsely  pretended  as  aforesaid,  well  knew  the  same  to  be  false ; 
and  whereas,  in  truth  and  in  fact,  the  title  to  said  lots  was  not  then  and 
there  a  good  and  perfect  title,  as  they,  the  said  Edward  F.  Thomas  and 


136  AMERICAN  CRIMINAL  REPORTS. 

William  ft.  Murphy,  did  then  and  there  so  falsely  pretend  to  the  said  Kate 
Carberry,  and  the  said  Edward  F.  Thomas  and  William  G.  Murphy,  at  the 
time  they  so  falsely  pretended  as  aforesaid,  well  knew  the  same  to  be  false ; 
and  whereas,  in  truth  and  in  fact,  the  said  lots  were  not  free  and  clear  of 
all  Uens  and  incumbrances,  as  the  said  Edwai-d  F.  Thomas  and  Wniiam  G. 
Murphy  did  then  and  there  so  falsely  pretend  to  the  said  Kate  Carberry,  and 
the  said  Edward  F.  Thomas  and  WilUam  G.  Murphy,  at  the  time  they  so 
falsely  pretended  as  aforesaid,  well  knew  the  same  to  be  false ;  and  whereas, 
in  truth  and  in  fact,  a  clear  and  perfect  title  was  not  then  and  there  intended 
to  be  conveyed  to  her,  the  said  Kate  Carberry,  of  said  lots,  as  they,  the  said 
Edward  F.  Thomas  and  William  G.  Murphy,  did  then  and  there  so  falsely 
pretend  to  the  said  Kate  Carberry,  and  the  said  Edward  F.  Thomas  and 
William  G.  Murphy,  at  the  time  they  so  falsely  pretended  as  aforesaid,  well 
knew  the  same  to  be  false ;  and  whereas,  in  truth  and  in  fact,  a  good  and 
perfect  title  to  said  lots  was  not  then  and  there  conveyed  to  the  said  Kate 
Carberry  by  the  deed  of  conveyance  then  and  there  delivered  to  the  said 
Kate  Carberry  by  the  said  Edward  F.  Thomas  and  WilUam  G.  Murphy,  as 
the  said  Edwai'd  F.  Thomas  and  William  G.  Murphy  did  then  and  there  so 
falsely  pretend  to  the  said  Kate  Carberry,  and  the  said  Edward  F.  Thomas 
and  WUham  G.  Murphy,  at  the  time  they  so  falsely  pretended  as  aforesaid, 
well  knew  the  same  to  be  false ;  and  whereas,  in  truth  and  in  fact,  the 
grantor  mentioned  in  said  deed  of  conveyance  had  not  then  and  there  a 
good,  clear  and  perfect  title  to  said  lots,  as  the  said  Edward  F.  Thomas  and 
William  G.  Murphy  did  then  and  there  so  falsely  pretend  to  the  said  Kate 
Carberry,  and  the  said  Edward  F.  Thomas  and  WilUam  G.  Murphy,  at  the 
time  they  so  falsely  pretended  as  aforesaid,  well  knew  the  same  to  be  false ;  on 
the  contrary,  the  said  two  lots  were  not  then  and  there  worth  in  value  to  ex- 
ceed the  sum  and  value  of  $200,  and  the  said  Edward  F.  Thomas  was  not  then 
and  there  the  absolute  owner  of  said  lots,  to  wit,  the  owner  in  fee-simple,  and 
the  title  to  said  lots  was  not  then  and  there  a  good,  clear  and  perfect  title, 
and  the  said  lots  were  then  and  there  incumbered  by  tax  titles,  judgment 
liens  and  other  liens  and  incumbrances,  and  the  deed  purpox-ting  to  convey 
the  title  to  said  lots  did  not  then  and  there  convey  to  the  said  Kate  Carberry 
a  good  and  perfect  title,  and  the  grantor  mentioned  in  said  deed  had  not 
then  and  there  a  good,  clear  and  perfect  title  to  said  lots,  to  then  and  there 
convey  to  her,  the  said  Kate  Carberry ;  and  the  said  Edward  F.  Thomas  and 
William  G.  Mui-phy,  at  the  ffime  they  so  falsely  pretended  as  aforesaid,  well 
knew  the  said  pretenses  to  be  false,  contrary  to  the  statute,  and  against  the 
peace  and  dignity  of  the  same  people  of  the  state  of  Illinois. 

Luther  Laplin  Mills, 
State's  Attorney. 

THE  LAW  OF  THE  CASE. 

1st.  Greenleaf  says,  ^ec.  93,  vol.  3 :  "The  evidence  in  proof  of  a  conspiracy 
wiU  generally,  from  the  nature  of  the  case,  be  circumstantial.  Though  the 
common  design  is  the  essence  of  the  charge,  it  is  not  necessary  to  prove  that 
the  defendants  came  together  and  actually  agreed  in  terms  to  have  that  de- 
sign, and  to  pursue  it  by  common  means.  If  it  be  proved  that  the  defend- 
ants pursued  by  their  acts  the  same  object,  often  by  the  same  means,  one 
performing  one  part  and  another  another  part  of  the  same,  so  as  to  com- 
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plete  it,  with  a  view  to  the  attainment  of  that  same  object,  the  jury  will  be 
justified  in  the  conclusion  that  they  were  engaged  in  a  conspiracy  to  effect 
that  object." 

Wharton  says :  "The  actual  fact  of  conspiring  may  be  inferred,  as  has 
been  said,  from  circumstances,  and  the  concurring  conduct  of  the  defend- 
ants need  not  be  directly  proved.  Any  joint  action,  on  a  material  point,  or 
collocation  of  independent  but  co-operative  acts,  by  persons  closely  asso- 
ciated with  each  other,  is  held  to  be  sufficient  to  enable  the  jury  to  infer 
concurrence  of  sentiment ;  and  one  competent  witness  will  suffice  to  prove 
the  co-operation  of  any  individual  conspirator.  If,  therefore,  it  appear  that 
two  persons,  by  their  acts,  are  pursuing  the  same  object,  often  by  the  same 
means,  one  performing  part  of  the  act  and  the  other  completing  it,  for  the 
attainment  of  the  object,  the  jury  may  draw  the  conclusion  that  there  is  a 
conspiracy."     Wharton's  Criminal  Law,  sec.  1398,  8th  ed. 

Among  the  cases  cited  in  the  notes  to  this  section  is  the  case  of  Common- 
wealth V.  McClean,  3  Pars.,  363,  in  which  case  it  is  said: 

"  In  prosecution  for  criminal  conspiracies  the  proof  of  the  combination 
charged  must  always  be  extracted  from  the  circumstances  connected  with 
the  transaction  which  forms  the  subject  of  the  accusation.  In  the  history 
of  criminal  administration,  the  case  is  rarely  found  in  which  direct  and 
positive  evidence  of  criminal  combination  exists.  To  hold  that  nothing 
short  of  such  proof  is  sufficient  to  establish  a  conspiracy  would  be  to  give 
immunity  to  one  of  the  most  dangerous  crimes  which  infest  society.  Hence, 
in  order  to  discover  conspirators,  we  are  forced  to  foUow  them  through  all 
the  devious  windings  in  which  the  natural  anxiety  of  avoiding  detection 
teaches  men  so  circumstanced  to  envelop  themselves,  and  to  trace  their 
movements  from  the  slight  but  often  unerring  marks  of  progress  which  the 
inost  adroit  cunning  cannot  so  effectively  obliterate  as  tosrender  them  unap- 
preciable  to  the  eye  of  the  sagacious  investigator.  It  is  from  the  circum- 
stances attending  a  criminal  or  a  series  of  criminal  acts  that  we  are  able  to 
become  satisfied  that  they  have  been  the  result  not  merely  of  individual, 
but  the  products  of  concerted  and  associated  action,  which,  if  considered 
separately,  might  seem  to  proceed  exclusively  from  the  immediate  agent  to 
them,  but  which  may  be  so  linked  together  by  circumstances  in  themselves 
so  slight  as  to  leave  the  mind  fully  satisfied  that  these  apparently  isolated 
acts  are  truly  parts  of  a  common  whole ;  that  they  have  sprung  from  a 
common  object,  and  have  in  view  a  common  end.  The  adequacy  of  the 
evidence  in  prosecutions  for  a  criminal  conspiracy  to  i^rove  the  existence  of 
such  a  conspiracy,  like  other  questions  of  the  weight  of  evidence,  is  a  ques- 
tion for  the  jury." 

An  instruction  to  the  jury  copied  verbatim  from  the  above  decision  was 
sustained  by  the  supreme  court  of  Iowa  in  State  v.  Sterling,  34  Iowa,  443. 

While  it  might  not  be  considered  erroneous,  it  seems  to  me  that  it  is  cer- 
tainly going  to  the  extreme,  to  wit,  the  dividing  line  between  an  instruction 
and  a  stump  speech  from  the  bench. 

THE  INDICTMENT. 

If  either  of  the  pretenses  set  out  in  an  indictment,  when  properly  pleaded, 
be  proved  to  have  been  falsely  made,  etc. ,  it  is  sufficient,  as  the  others  will 
be  treated  as  mere  surplusage.    It  may  be  considered  as  a  settled  principle 
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of  law,  that  courts  -will  not  sustain  a  motion  to  quash  an  indictment  if 
either  count  is  sufficient  to  sustain  a  conviction  of  the  offense  charged  therein ; 
but  if  application  is  made  in  apt  time,  the  court  will  compel  the  prosecutor 
to  elect,  either  before  or  during  the  trial,  upon  which  count  he  will  claim 
a  conviction.  We  take  it  that  these  principles  are  elementary,  and  that  the 
citation  of  authority  becomes  unnecessary. 

The  law  governing  such  principles  is  aptly  stated  by  the  court  in  Good- 
hue V.  The  People,  94  111.,  on  page  51,  as  follows :  "If  two  or  more  offenses 
form  part  of  one  transaction,  and  are  such  in  nature  that  a  defendant  may 
be  guilty  of  both,  the  prosecution  will  not,  as  a  general  rule,  be  put  to  an 
election,  but  may  proceed  upon  one  indictment  for  the  several  offenses, 
though  they  be  felonious.  The  right  of  demanding  an  election,  and  the 
limitation  of  the  prosecution  to  one  offense,  is  confined  to  charges  which 
are  actually  distinct  from  each  other,  and  do  not  form  parts  of  one  and  the 
same  transaction.  In  misdemeanors,  the  prosecution  may,  in  the  discretion 
of  the  court  trying  the  case,  be  required  to  confine  the  evidence  to  one  of- 
fense, or,  where  evidence  is  given  of  two  or  more  offenses,  may  be  required 
to  elect  one  charge  to  be  submitted  to  the  jury ;  but  in  cases  of  felony  it  is 
the  right  of  the  accused,  if  he  demand  it,  that  he  be  not  put  upon  trial  at 
the  same  time  for  more  than  one  offense,  except  in  cases  where  the  several 
offenses  are  respectively  parts  of  the  same  transaction." 

Bishop,  in  his  work  on  Criminal  Procedure,  lays  down  the  doctrine  that 
"  in  states  where  there  can  be  a  conviction  for  misdemeanor  on  any  indict- 
ment for  felony,  counts  for  felony  and  misdemeanor  may,  under  some  cir- 
cumstances, be  properly  joined."  1  Bish.  Cr.  Pro.,  sec.  199.  "  It  is  allowed 
always,"  said  Dewey,  J.,  "  where  several  counts  are  introduced  for  the  pur- 
pose of  meeting  the  evidence  as  it  may  transpire  on  the  trial,  all  the  counts 
being  substantially  for  the  same  offense."  Com.  v.  McLaughlin,  12  Cush., 
613;  The  State  v.  Sutton,  4  GiU,  494;  Burlce  v.  The  State,  3  Hai-.  &  J.,  436; 
The  State  v.  Posey,  7  Rich.,  484,  and  other  oases. 

As  a  party  indicted  for  felony  may  be  convicted  of  a  misdemeanor  in  lOi- 
nois,  if  the  offenses  are  cognate  and  relate  to  the  same  transaction,  the  rule 
stated  by  Bishop  and  sustained  by  the  authorities  would  apply  if  it  were 
even  held  that  conspiracy  comes  under  the  definition  of  felony,  which  it 
does  not. 

It  is  a  general  — ■  almost  universal  —  principle  of  law  that  a  conspiracy, 
where  its  object  is  the  commission  of  a  felony,  will  not  be  sustained,  when  the 
felony  is  executed  for  the  reason  that  the  conspiracy,  being  a  misdemeanor, 
is  merged  in  the  offense  committed.  "  Conspiracy  is  misdemeanor,  even  in 
those  cases  where  its  object  is  the  commission  of  a  felony."  3  Bish.  Crim. 
L.,  4th  ed.,  sec.  331.  And  the  extent  of  the  imprisonment  for  misdemeanor 
does  not  make  it  a  felony,  provided  the  imprisonment  is  for  a  stated  num- 
ber of  years,  not  for  life.  The  State  v.  Danforth,  3  Conn.,  113;  Tlie  State 
V.  Murphy,  6  Ala.,  765;  The  State  v.  Noyes,  25  Vt.,  415;  Reg.  v.  Button,  11 
Q.  B.,  929;  People  v.  Mather,  4  Wend.,  329;  Respubliece  v.  Be  Longchamps, 
1  Dall.,  HI.  Wharton,  under  the  sub-title  "Conspiracies  to  commit  an 
indictable  offense,"  vol.  2,  sec.  1,  345,  8th  ed.,  in  discussing  the  propriety 
of  joining  counts  for  conspiracy  with  counts  for  constituent  misdemeanors, 
says: 

"  The  comparative  simplicity  of  such  an  indictment  has  made  it  a  favorite 
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practice  in  this  country,  in  preparing  a  prosecution  for  misdemeanor,  the 
desci'iption  of  which  is  attended  with  any  difficulties,  to  insert  a  count  for 
a  conspiracy.  When  the  evidence  for  the  prosecution  is  finished,  the 
court  will  compel  it,  in  a  proper  case,  to  state  on  what  class  of  counts  it 
relies ;  and  when  this  discretion  is  judicially  exercised,  it  is  hard  to  see  how 
the  defendant  can  be  embarrassed  in  the  management  of  his  defense. 
Where  he  is  shown  to  have  acted  conjointly  with  others,  he  cannot  justly 
complain  if  he  is  charged  with  having  conspired  with  them  in  producing 
tlie  particular  results,  even  though  the  names  of  his  co-conspirators  are  not 
known  to  the  grand  jury,  and  the  indictment  so  states.  The  advantage  of 
joining  counts  for  consphacy  with  counts  for  constituent  misdemeanor  is 
strongly  illustrated  by  a  leading  case  in  Pennsylvania."  .  .  .  "The 
same  liberality  in  the  construction  of  counts  for  conspii-acies  to  effect  ob- 
jects per  se  illegal  has  prevailed  in  England ;  the  practice  of  joining  con- 
spu-acy  counts  with  counts  for  the  constituent  misdemeanors  is  there 
sanctioned." 

In  the  above  case,  the  verdict  of  the  jury  reads:  "We,  the  jury,  find 
the  defendants,  Edward  F.  Thomas  and  William  G.  Murphy,  guilty  of  con- 
spiracy, as  charged  in  the  indictment,  and  fix  the  punishment  of  Edward 
F.  Thomas  at  three  years  in  the  penitentiary,  and  of  William  G.  Murphy  to 
pay  a  fine  of  |350." 

It  was  claimed  by  counsel  for  the  defendant  that  the  jury  could  not  im- 
pose a  fine  on  one  defendant,  and  fix  a  term  of  years  in  the  penitentiary  as 
the  punishment  of  the  other,  but  the  court  seems  to  have  given  its  full 
sanction  to  the  right  of  the  jury  so  to  do.  As  this  is  a  question  of  much 
nicety,  it  will  be  proper  to  quote  the  sections  of  the  Illinois  Criminal  Code 
relative  to  the  punishment  and  bearing  upon  the  right  of  the  jury  to  in- 
flict it. 

Section  46,  Criminal  Code,  provides,  "if  any  two  or  more  persons  oonspi]'e 
and  agree  together,  with  the  fraudulent  or  malicious  intent  wrongfully  and 
wickedly  to  injure  the  person,  character,  business  or  property  of  another, 
or  to  obtain  money  or  other  property  by  false  pretenses,  .  .  .  they  shall 
be  deemed  guilty  of  a  conspiracy,  and  every  such  offender,  and  every  per- 
son convicted  of  conspiracy  at  common  law,  shall  be  imprisoned  in  the 
penitentiary  not  exceeding  three  years,  or  fined  not  exceeding  $1,000."  And 
section  445  provides,  "  when  either  fine  or  imprisonment  in  the  penitentiary 
may  be  inflicted,  the  jury  shall  determine  which,  and  the  time  of  the  con- 
finement, or  the  amount  of  the  fine."  Where  two  parties  are  jointly  con- 
nected in  a  criminal  transaction,  it  is  proper  for  the  jury  to  punish  the  man 
of  superior  mind  —  the  greater  criminal  —  more  severely  than  the  man  of 
weaker  mind,  or  the  one  who  is  less  culpable  in  the  transaction.  This  is 
so  in  almost  every  instance  where  the  punishment  — -  the  duration  of  impris- 
onment —  is  left  to  be  determined  by  the  court  instead  of  the  jury.  When 
the  legislature  has  seen  fit  to  leave  the  punishment,  the  duration  of  impris- 
ment,  or  the  amount  of  fine,  as  the  case  may  be,  to  the  jury,  there  is  no 
reason  why  a  wise  discretion  should  not  be  exercised  by  them  under  such 
circumstances. 
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The  Queen  v.  Cox  and  Eailton. 

(14  Law  Reports,  Q.  B.  Div.,  153.) 

Conspiracy:  Privileged  communications — Solicitor  and  client. 

1.  All  communications  between  a  solicitor  and  his  client  are  not  privileged 

from  disclosure,  but  only  those  passing  between  them  in  professional 
confidence  and  in  the  legitimate  course  of  professional  employment  of 
the  solicitor.  Communications  made  to  a  solicitor  by  his  client  before 
the  commission  of  a  crime,  for  the  purpose  of  being  guided  or  helped 
in  the  commission  of  it,  are  not  privileged  from  disclosure. 

2.  C.  and  R.  were  partners  under  a  deed  of  partnership.     M.  brought  an 

action  against  R.  &  Co.,  and  obtained  judgment  therein,  and  issued 
execution  against  the  goods  of  R.  The  goods  seized  in  execution  were 
then  claimed  by  C.  as  his  absolute  property,  under  a  bill  of  sale  executed 
in  his  favor  by  R.  at  a  date  subsequent  to  the  above-mentioned  judg- 
ment. An  interpleader  issue  was  ordered  to  determine  the  validity  of 
the  bill  of  sale,  and  upon  the  trial  of  this  issue  the  partnership  deed 
was  produced  on  C.'s  behalf,  bearing  an  indorsement  purporting  to  be 
ii  memorandum  of  dissolution  of  the  said  partnership,  ijrior  to  the 
commencement  of  the  action  by  M.  Subsequently  C.  and  R.  were 
tried  and  convicted  upon  a  charge  of  conspiring  to  defraud  M.,  and 
upon  that  trial  the  case  for  the  prosecution  was,  that  the  bill  of  sale  was 
fraudulent,  that  the  partnership  between  R.  and  C.  was  in  truth  sub- 
sisting when  it  was  given,  and  that  the  memorandum  of  dissolution 
indorsed  on  the  deed  was  put  there  after  M.  had  obtained  judgment, 
and  fraudulently  antedated,  the  whole  transaction  being,  it  was 
alleged,  a  fraud  intended  to  cheat  M.  of  the  fruits  of  his  execution. 
Upon  the  trial  a  solicitor  was  called  on  behalf  of  the  prosecution  to 
prove  that,  after  31,  had  obtained  the  judgment,  C.  and  R.  together  con- 
sulted him  as  to  how  they  could  defeat  M.'s  judgment,  and  as  to 
whether  a  bill  of  sale  could  legally  be  executed  by  R.  in  favor  of  C.  so 
as  to  defeat  such  judgment,  and  that  no  suggestion  was  then  made  of 
any  dissolution  of  partnership  having  taken  place.  The  reception  of 
this  evidence  being  objected  to,  on  the  ground  that  the  communica- 
tion was  one  between  solicitor  and  client,  and  privileged,  the  evidence 
was  received,  but  the  question  of  whether  it  was  properly  received 
was  reserved  for  this  court.  Held,  by  the  court,  that  the  evidence  was 
properly  received. 

The  following  case  was  stated  by  Sir  Tiiomas  Chambers, 
recorder  of  London : 

"At  the  February  sessions  of  the  central  criminal  court, 
Eichard  Cobden  Cox  and  Richard  Johnson  Eailton  were  tried 
before  me  on  an  indictment  then  preferred  against  them.  The 
indictment  was  objected  to  on  behalf  of  the  defendants,  on 
the  following  grounds,  viz. :  Count  1,  which  is  framed  upon 
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sections  1  and  2  of  13  Eliz.,  ch.  5,  on  the  ground  that  the  acts 
alleged  therein  do  not  constitute  an  offense  under  that  statute, 
and  that  therefore,  as  no  conspiracy  is  alleged  in  that  count,  no 
offense  is  charged.  It  was  further  objected  that  the  count  was 
bad  in  charging  the  defendants  with  unlawfully  and  fraudu- 
lently obstructing  and  perverting  the  provisions  of  the  act,  and 
not  with  disobeying  them.  Count  2,  which  is  framed  under 
section  3  of  the  said  statute,  was  also  objected  to  on  the 
ground  that  the  acts  alleged  therein  do  not  constitute  an 
offense  for  which  a  single  person  can  be  indicted,  and  that,  as 
no  conspiracy  is  alleged  therein,  no  offense  was  charged  in  that 
count.  Count  3,  which  charges  a  conspiracy  to  commit  the 
acts  alleged  in  the  first  and  second  counts,  was  objected  to  on 
the  ground  that  it  does  not  contain  any  allegation  of  an  intent 
to  defraud.  Counts  4,  5  and  6  were  objected  to  on  the  ground 
that  as  they  charge  a  conspiracy  to  commit  an  act  which  is 
not  in  itself  illegal,  it  is  necessary  to  set  out  in  each  of  these 
counts  overt  acts  which  show  the  means  by  which  the  con- 
spiracy was  effected. 

"  The  facts  of  the  case,  so  far  as  they  are  pertinent  to  this 
case,  were  as  follows:  In  February,  1882,  an  action  was  brought 
by  Henry  Munster  against  R.  J.  Railton  &  Co.,  the  pubhshers 
of  a  newspaper  called  the  Brightonian.  for  libel,  and  an  appear- 
ance was  entered  to  that  action  by  the  defendant  Eicliard 
Johnson  Railton  alone.  That  action  resulted,  on  the  24th  of 
June,  1882,  in  a  verdict  and  judgment  for  the  plaintiff  by  con- 
sent for  40*.  and  costs  as  between  solicitor  and  client.  The 
costs  were  on  the  18th  of  August,  1882,  taxed  at  £489  4s.  lid., 
and  on  the  20th  of  August  execution  was  issued  against  the 
defendant,  Eailton,  for  the  amount  of  the  judgment.  The 
sheriff,  upon  going  into  possession  of  the  household  goods  and 
stock-in-trade  at  the  premises  where  the  newspaper  was  carried 
on,  was  met  by  a  duly  executed  and  attested  bill  of  sale  of  such 
goods  and  stock,  and  of  the  copyright  of  the  Brightonian,  from 
Eailton  to  the  other  defendant,  Richard  Cobden  Cox,  dated 
the  12th  of  August,  1882,  and  registered  the  19th  of  August, 
1882,  and  the  sheriff  thereupon  withdrew  from  possession.  An 
interpleader  issue  was  afterwards  directed  to  be  tried  with  ref- 
erence to  this  bill  of  sale,  and  upon  the  trial  of  that  issue  on 
the  15th  of  January,  1883,  a  deed  between  the  defendants  Cox 
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and  Kailton,  dated  the  9th  of  April,  1881,  was  produced,  by 
which  they  agreed  to  become  partners  in  the  business  of  news- 
paper proprietors  for  the  term.of  twenty-one  years,  determinar 
ble  in  certain  events  at  the  end  of  three  years  on  giving  six 
months'  notice.  That  deed  had  indorsed  on  it  a  memorandum 
of  dissolution  signed  by  the  two  defendants,  purporting  to  have 
been  signed  on  the  3d  of  January,  1882.  The  case  for  the 
prosecution  was  that  the  bill  of  sale  was  a  fraudulent  bill  of 
sale  of  the  partnership  assets,  entered  into  between  Eailton  and 
Cox  whilst  they  were  partners,  for  the  purpose  of  depriving 
Henry  Munster  of  the  fruits  of  his  judgment,  and  as  evidence 
of  fraud  they  proposed  to  prove  that  the  memorandum  of  dis- 
solution of  the  partnership,  although  dated  on  the  3d  of  Jan- 
uary, 1882,  was  not,  in  fact,  executed  until  after  Henry  Munster 
had  obtained  the  judgment  against  Eailton,  and  for  this  pur- 
pose they  called  Mr.  Goodman,  a  solicitor  who  had  acted  for 
both  Cox  and  Eailton  in  the  preparation  of  the  deed  of  part- 
nership, to  prove  a  conversation  he  had  with  the  two  defend- 
ants on  the  28th  of  June,  1882,  at  his  office,  when  they  called 
to  consult  him  professionally  four  days  after  the  trial  of  the 
action  against  Eailton.  This  evidence  was  objected  to  on  be- 
half of  the  defendants  on  the  ground  that  it  was  a  privileged 
communication,  and  the  case  of  Cromach  v.  Heathcote,  2  B.  & 
B.,  4,  was  cited. 

"  Counsel  for  the  prosecution  contended  that  the  conversation 
took  place  for  the  purpose  of  fraud,  and  referred  to  a  printed 
copy  of  the  shorthand  writer's  notes  of  the  case  of  Beg.  v. 
Castro.  I  admitted  the  evidence,  which  was  to  the  following 
effect : 

" '  On  the  28th  of  June,  or  thereabouts,  Eailton  and  Cox 
came  to  me.  Eailton  said,  "  I  suppose  you  have  heard  the  re- 
sult of  the  Munster  case."  I  said,  "  Yes."  He  said,  "  Can 
anything  be  done  to  prevent  the  property  being  seized  under 
an  execution? "  I  said,  "  Only  a  sale  to  a  bona  fide  purchaser." 
He  said,  "  Could  the  property  be  sold  and  I  remain  in  posses- 
sion as  a  manager?"  I  said,  "No,  you  must  go  out  of  pos- 
session." He  said,  "  That  won't  do.  Can  I  give  a  bill  of  sale 
to  Mr.  Cox?"  I  said,  "No,  you  cannot,  because  of  the  part- 
nership." Eailton  said,  "  Does  any  one  know  of  the  partner- 
ship except  you  and  ourselves  ? "    I  said,  "  No,  not  that  I  am 
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aware  of,  only  my  clerks."  Cox  said,  "  Then  you  don't  think 
a  bill  of  sale  ^Yill  do  ? "  I  said,  "  Certainlj?^  not."  They  then 
asked  my  fee  and  paid  it,  and  left  the  office.  Nothing  was 
said  about  a  dissolution  at  that  interview.  The  interview  was 
with  me  as  a  solicitor,  and  I  was  paid  my  fee.  It  was  expressly 
arranged  that  the  partnership  should  be  kept  secret.  Nothing 
either  way  was  said  about  a  dissolution.'  The  defendants  were 
found  guilty  on  all  the  counts  of  the  indictment.  I  considered 
the  evidence  of  Mr.  Goodman  had  a  material  effect  in  inducing 
the  jury  to  arrive  at  that  verdict.  I  reserved  judgment  and 
admitted  the  defendants  to  bail  until  this  case  shall  have  been 
decided  by  the  court  for  crown  cases  reserved. 

"  The  questions  for  the  court  are :  (1)  Whether  the  evidence 
of  Mr.  Goodman  was  properly  admitted.  (2)  Whether  the 
indictment  charged  an  offense  against  the  defendants  in  all  or 
any  of  the  counts.  If  either  of  these  questions  is  answered 
in  the  negative  the  conviction  is  to  be  quashed ;  if  both  are 
answered  in  the  affirmative  it  is  to  be  affirmed,  and  the  verdict 
should  be  entered  on  such  of  the  counts  of  the  indictment  as 
sufficiently  charge  an  offense." 

1884:,  April  5.  The  judges  present  were  Lord  Coleridge,  C. 
J.,  Hawkins,  Stephen,  Watkin  Williams  and  Mathew,  JJ. 

K  Clarke,  Q.  C.  {Oore  and  QUI  with  him),  for  the  defend- 
ants. Mr.  Goodman  was  formerly  the  defendants'  solicitor, 
and  he  was  called  upon  this  trial  by  the  prosecution  and  ex- 
amined as  to  what  had  passed  between  himself  and  his  clients 
when  they  went  to  consult  him  professionally,  and  that  with- 
out any  proof  of  any  fraud  having  been  then  intended,  or 
since  committed  by  the  defendants.  Such  communications,  if 
not  absolutely  privileged  from  disclosure,  must  at  least  be 
prima  facie  privileged,  so  that  the  evidence  should  not  have 
been  admitted  without  some  reasonable  foundation  having 
first  been  laid  by  evidence  to  destroy  the  presumption  of  priv- 
ilege. By  Oreenough  v.  OasTcell,  1  My.  &  K.,  98 ;  Eoscoe's  Dig. 
of  Evidence  in  Grim.  Cases,  10th  ed.,  pp.  lo-l-157,  it  was  estab- 
lished that  the  privilege  was  not  confined  to  communications 
made  in  the  course  of  litigation.  In  Bex  v.  Smith,  1  Phillips 
&  Arnold  on  Evidence,  p.  118,  Holroyd,  J.,  refused  to  order 
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an  attorney  to  produce  a  forged  note  which  had  been  intrusted 
to  him  professionally  by  his  client,  the  alleged  forger,  for  the 
purposes  of  the  trial  of  his  client  for  the  forgery.  His  view- 
was  that  a  solicitor  ought  not  to  produce  it  against  his  client. 
It  is  true  that  in  Heg.  v.  Avert/,  8  C.  &  P.,  596,  this  case  is  rather 
questioned,  but  it  is  afterwards,  in  Heg.  v.  Tylney,  18  L.  J.  (M. 
C),  36 ;  1  Den.  C.  C,  319,  quoted  as  an  authority. 

(LoBD  CoLEEiDGB,  C.  J.  This  case  resembles  Cromach  v. 
Heathcote,  2  B.  &  B.,  4 ;  it  may  be  we  shall  have  to  consider 
whether  that  case  is  law.) 

That  case  is  approved  of,  and  followed,  in  subsequent  cases. 

("Watkin  Williams,  J.  If  a  robber  consults  a  skilled  lawyer 
how  to  rob  with  impunity,  can  such  a  consultation  be  privi- 
leged?) • 

That  would  not  be  a  consulting  a  solicitor  professionally ; 
but  before  the  solicitor  could  be  examined,  evidence  should  be 
required  to  show  that  it  was  not  a  professional  consultation  — 
evidence  db  extra.  The  foundation  of  the  rule  as  to  privilege 
is  the  necessity  for  allowing  communications  with  professional 
advisers  to  be  perfectly  free  and  truthful,  unfettered  by  any 
fear  of  consequences. 

(Lord  Colehidgb,  C.  J.  "We  fully  recognize  the  importance 
of  this  case,  and  feel  the  necessity  of  protecting  all  legitimate 
communications  between  clients  and  their  legal  advisers,  and 
as  the  cases  are  not  altogether  consistent,  we  think  this  case 
should  be  argued  before  a  full  court,  so  that  an  authoritative  rule 
may  be  laid  down.) 

1884,  June  21,  27.  The  judges  present  were  Grove,  J.,  Pol- 
lock and  Huddleston,  BB.,  Lopes,  Hawkins,  Stephen,  "Watkin 
"Williams,  Mathew,  Day  and  Smith,  JJ. 

E.  Clarice,  Q.  C,  for  the  defendants,  continued  his  argument. 
The  rule  is  clearly  laid  down  that  what  passes  between  solic- 
itor and  client  in  professional  confidence  is  privileged  from 
disclosure.  The  clients  here  consulted  the  solicitor  profession- 
ally, paying  him  a  fee  for  his  advice.  In  Phil,  on  Evidence, 
p.  105,  the  rule  now  contended  for  is  stated — "an  attorney  will 
not  be  allowed  against  his  client's  will  to  disclose  matters  of 
professional  confidence,  though  himself  willing  to  do  so ;"  and 
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reasons,  which  the  defendants  adopt  as  their  argument,  are 
there  given.  The  case  of  Cromack  v.  Heathcote,  2  B.  &  B.,  4, 
fully  bears  out  this  view,  and  the  point  on  which  it  was  de- 
sired, in  violation  of  professional  confidence,  to  call  the  attor- 
ney, was  similar  to  the  point  with  regard  to  which  Goodman 
was  called  in  this  case, —  it  was  to  prove  he  refused  to  draw  an 
assignment  because  it  would  be  a  fraud,  which  some  one  else 
afterwards  did  draw  for  his  client.  Dallas,  C.  J.,  rightly 
applies  the  test,  was  the  attorney  consulted  professionally,  and 
holds  that  he  was.  Borrough,  J.,  says  it  would  be  most  mis- 
chievous if  it  were  once  doubted  whether  or  no  such  a  com- 
munication were  privileged ;  and  Eichardson,  J.,  takes  a  similar 
view. 

(HuDDLESTON,  B.  Taddy,  Sergeant,  does  not  raise  the  point 
raised  here,  does  he?) 

No ;  it  does  not  seem  to  have  been  even  thought  open  to 
doubt  that  if  the  solicitor  was  employed  in  the  regular  course, 
all  that  passed  would  be  privileged.  The  next  case,  Bex  v. 
Ilaydn,  2  Fox  &  Smith,  3Y9,  contains  an  important  judgment 
of  Bushe,  C.  J.  The  accused  consulted  an  attorney  as  to 
whether  a  certain  document  could  safely,  having  regard  to  the 
law  of  libel,  be  published  by  him;  the  attorney  declined 
to  say  what  the  document  shown  to  him  was,  relying  upon  the 
ground  of  privilege.  The  chief  justice  says:  "If  any  man 
should  confide  to  a  professional  person  that  he  had  a  treason- 
able or  felonious  intention,  and  wished  to  know  how  he  might 
execute  it  so  as  to  escape  punishment,  it  would  be  too  much  to 
say  that  such  communication  was  privileged;  but  if  a  man 
meditates  an  act  which,  exceeding  certain  limits,  would  be- 
come criminal,  and  confined  within  certain  bounds  would  be 
perfectly  justifiable,  the  person  asking  the  advice  must  be 
considered  as  seeking  how  he  may  avoid  and  not  how  he  may 
commit  a  crime,  and  it  is  impossible  that  an  attorney  should 
be  obliged  to  disclose  such  communication.  .  .  .  It  cannot 
be  said  to  amount  to  the  meditation  of  a  crime  if  a  man 
adopts  a  course  by  which  he  seeks  to  avoid  the  commission  of 
one." 

(Pollock,  B.  Is  it  possible  to  contend  that  if  the  client's 
object  is  to  see  how  to  commit  a  crime,  there  can  be  a  privi- 
lege?) 

Vol.  V— 10 
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There  is  no  privilege  if  the  solicitor  is  a  party  to  the  crime, 
a  co-conspirator,  but  it  may  be  otherwise  if  the  solicitor  is  an 
innocent  party.  In  Stephen's  Digest  it  is  said,  after  stating 
the  rule,  that  the  rule  does  not  extend  to  communications  made 
in  furtherance  of  any  criminal  purpose.  Steph.  Dig.  of  the 
Law  of  Evidence,  p.  114.  If  the  attorney  is  innocent,  he  is 
acting  professionally,  whilst  if  a  party  to  the  crime  he  could 
not  be. 

(Geove,  J.  The  privilege  is  the  client's,  as  has  often  been 
said,  not  the  solicitor's ;  so  it  would  seem  reasonable  to  say  the 
criminal  motive  or  purpose  in  the  client  would  destroy  it.) 

It  is  not  in  this  case  necessary  to  do  more  than  suggest  that 
whilst  it  is  clear  the  privilege  cannot  exist  where  the  solicitor 
is  helping  in  a  crime,  it  is,  on  the  cases,  not  so  clear  where  the 
client  only  is  guilty  of  any  criminal  intention;  the  point,  how- 
ever, is  not  vital  to  the  defense.  Again,  in  Rex  v.  Haydn,  2 
Fox  &  Smith,  379,  Bushe,  C.  J.,  cites  with  approval  Cromack  v. 
Heathcote,  2  B.  &  B.,  4,  and  treats  it  as  it  was,  as  decisive  of 
the  case  before  him.  Greenougih  v.  Gashell.  1  My.  &  K.,  98; 
Eoscoe's  Dig.  of  Evidence  in  Crim.  Cases,  10th  ed.,  pp.  154-157 
decided  later,  is  a  case  of  great  authority.  The  rule  is  there  laid 
down  in  the  widest  terms,  and  the  reason  given  for  it  is  the 
absolute  necessity  for  allowing  professional  advice  to  be  safely 
taken ;  and  the  exception  that  the  rule  does  not  apply  where 
the  solicitor  is  a  party  to  the  fraud  or  crime  is  also  laid  down 
in  precise  terms.  Again,  Cromack  v.  Heathcote,  2  B.  &  B.,  4, 
is  not  doubted ;  on  the  contrary  it  appears  to  be  approved. 
Soon  after  Avas  the  case  of  Doe  v.  Harris,  5  C.  &  P.,  592,  in 
Avhich  Talfourd,  Sergeant,  takes  the  point  that  no  privilege  at- 
taches where  there  is  a  fraud  intended ;  but  Parke,  J.,  there 
says,  "  the  protection  applies  in  all  cases  in  which  the  relation 
of  attorney  and  client  subsists ; "  and  he  does  not  allow  the  at- 
torney to  be  asked  if  he  was  consulted  for  a  lawful  or  unlawful 
purpose.  Later,  in  Pearse  v.  Pearse,  1  De  G.  &  Sm.,  12,  the 
wide  view  of  the  privilege  is  again  taken,  and  the  reason  for  it 
put  most  strongly  by  Knight  Bruce,  V.  C.  Follett  v.  Jefferyes, 
1  Sim.  (K  S.),  1,  is  important,  inasmuch  as,  while  approving  the 
rule,  it  points  out  that  if  the  solicitor  is  a  party  assisting  in  the 
fraud  the  privilege  is  gone,  and  that  again  is  pointed  out  in 
Charlton  v.  Coombes,  32  L.  J.  (Ch.),  284.     In  Pex  v.  Smith,  1 
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Phil.  &  Arnold  on  Evidence,  118,  there  is  an  example  of  a 
case  of  fraud  and  criminal  intention  in  the  client  and  of  a  so- 
licitor no  party  to  it. 

(Stephen,  J.  It  does  not  appear  that  in  the  absence  of  the 
note  there  was  any  evidence  of  crime,  any  evidence  of  forgery.) 

ISTo;  and  consequently  no  foundation  for  saying  the  privi- 
lege was  destroyed  which  prima  facie  existed.  In  Reg.  v. 
Avery,  8  C.  &  P.,  596,  this  case  of  Rex  v.  Smith,  1  Phil.  & 
Arnold  on  Evidence,  118,  was  questioned  by  Patteson,  J.,  who 
later,  in  Reg.  v.  Tylney,  18  L.  J.  (M.  C),  36;  1  Den.  0.  C,  319, 
withdraws  his  former  opinion.  In  Reg.  v.  Hayioavd,  2  C.  & 
K.,  234,  it  seems  that  the  court  held  that  the  forged  will  was 
not  intrusted  to  the  attorney  in  professional  confidence,  and 
therefore  that  he  properly  produced  it  and  gave  evidence.  In 
Reg.  V.  Farley,  2  C.  &  K.,  313 ;  1  Den.  C.  C,  197,  the  decision 
went  on  the  ground  that  the  witness  was  not  consulted  as  a 
solicitor,  but  was  only  acting  as  a  money-lender.  The  case  of 
Reg.  V.  TyVney,  18  L.  J.  (M.  C),  36 ;  1  Den.  C.  C,  319,  325, 
shows  that  Wilde,  C.  J.,  was  of  opinion  that  if  a  solicitor  had 
a  forged  deed  brought  to  him  by  his  client  he  would  not  be 
entitled  to  go  before  a  magistrate,  and  if  he  did,  the  magis- 
trate could  not  receive  his  statement  against  his  client.  Reg. 
V.  Hankins,  2  C.  &  K.,  823,  is  a  case  in  which  Coltman,  J., 
held  that  a  solicitor  ought  hot  to  produce,  on  a  trial  of  his 
client  for  perjiiry,  the  docilment  in  respect  of  which  the  per- 
jury was  charged,  that  document  having  come  into  his  hands 
in  the  course  of  his  professional  employment.  Suppose  it  be 
said  that,  though  Mr.  Goodman  was  acting  professionally,  the 
defendants  were  not  consulting  him  in  a  legitimate  way  so  as  to 
entitle  them  to  claim  privilege ;  to  that  the  answer  is,  that  apart 
from  Mr.  Goodman's  evidence  there  was  no  evidence  of  it.  It 
is  sufficient  here  to  contend  merely  that  a  professional  man's 
mouth  is  not  to  be  opened  as  to  what  passed  with  him  in  what 
was  prima  facie  professional  confidence,  without  evidence 
being  first  given  to  show  that  no  professional  confidence  could 
or  ought  to  have  existed,  though,  as  we  contend,  authorities 
put  the  matter  higher.  Independent  evidence  should  have 
been  called  to  destroy  the  privilege  before  the  solicitor  was 
examined,  and  the  case  as  stated  does  not  show  this. 

("Watkin  "Williams,  J.     The  question,  certainly,  that  presses 
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upon  me  here  is,  what  foundation  was  laid  for  admitting  Mr. 
Goodman's  evidence?) 

(Lopes,  J.  That  is,  I  think,  probably  a  point  that  has  to  be 
considered,  but  the  point  at  the  trial  made  was  that  such  evi- 
dence was  in  itself  inadmissible.) 

Here  there  were,  so  far  as  it  appears,  no  facts  to  destroy 
privilege  given  in  evidence  before  Mr.  Goodman  was  called. 
It  is  impossible  to  say  you  are  to  have  the  secret  of  the  client 
disclosed  in  public,  so  as  to  see  if  it  ought  to  be  disclosed. 
There  was  nothing  to  show  the  defendants  had  any  fraud  in 
view  when  they  went  to,  or,  indeed,  when  they  came  away 
from,  the  solicitor.  They  went  to  see  what  they  might  honestly 
do,  and,  so  far  as  is  known,  did  nothing  dishonest  till  long 
after,  and  certainly  they  did  not  get  the  solicitor  to  aid  in  any 
dishonesty,  or  even  ask  him  to  do  so.  It  was  an  honest  pro- 
fessional consultation.  Could  a  prisoner's  solicitor  who  had 
questioned  his  client  with  a  view  to  his  defense  be  put  into  the 
box  and  forced  to  say,  in  answer  to  a  question,  "  Did  you  ask 
him  how  he  accounted  for  so  and  so  ?  "  "  Yes,  I  did,  and  he 
could  not  account  for  it,"  or  "  He  said  so  and  so,"  which  is  then 
plainly  proved  to  be  a  falsehood. 

Lastly,  the  question  for  the  court  is,  was  the  evidence  prop- 
erly received,  which  means,  was  it,  under  the  circumstances 
then  proved  in  evidence,  properly  received. 

Woollett  ( Willoughhy  with  him),  for  the  prosecution.  Can  a 
consultation  with  a  view  of  committing  a  crime  be  privileged ; 
is  such  a  consultation  within  the  scope  of  a  solicitor's  employ- 
ment ?  That  is  the  question  raised.  ISTo  point  was  made  that 
some  of  the  other  evidence  should  have  been  taken  before  Mr. 
Goodman  was  called.  The  objection  was  that  the  evidence 
was  not  evidence  that  could  be  received,  and  consequently  that 
is  the  only  point  reserved,  and  no  statement  is  made  in  the 
case  of  facts  and  circumstances  with  regard  to  the  interpleader 
which  had  been  proved  before.  In  Reg.  v.  Orton,  Shorthand 
Notes,  vol.  3,  p.  2381,  which  was  a  trial  at  bar,  Cockburn,  0. 
J.,  upon  objection  being  made  that  a  document  sought  to  be 
put  in  evidence  by  the  prosecution  was  inadmissible,  as  being 
intrusted  to  the  prisoner's  solicitor  professionally,  rules  as  fol- 
lows: "I  take  it  that  if  a  matter  is  communicated  to  an 
attorney  in  the  confidential  relation  of  an  attorney  and  client, 
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and  if  that  has  been  done  for  the  purpose  of  working  out 
a  fraud,  fraud  would  destroy  the  privilege,  for  the  purpose 
for  which  the  communication  was  made  would  deprive  it 
of  the  character  of  a  privileged  communication."  Lush,  J., 
says :  "  I  am  disposed  to  put  it  on  still  wider  ground,  and  to 
hold  that  the  law  does  not  allow,  under  the  name  of  priv- 
ilege, any  person  to  withhold  evidence  which  is  within  his 
power  which  may  be  used  in  support  of  a  criminal  charge." 
In  the  case  of  Tic/thorne  v.  Lushington,  Shorthand  Notes, 
p.  5211,  Bovill,  0.  J.,  is  reported  as  saying:  "  It  must  not  be  un- 
derstood that  I  give  the  slightest  sanction  for  there  being  any 
privilege  of  a  client  who  consults  an  attorney  as  to  the  concoc- 
tion or  with  respect  to  the  committing  of  a  crime  or  a  fraud. 
I  believe  the  law  is,  and  properly  is,  that  if  a  party  consults 
an  attorney  and  obtains  advice  for  what  afterwards  turns  out 
to  be  the  commission  of  a  crime  or  a  fraud,  that  party  so  con- 
sulting the  attorney  has  no  privilege  whatever  to  close  the  lips 
of  the  attorney  from  stating  the  truth."  In  Oartside  v.  Oittram, 
26  L.  J.  (Ch.),  113,  115,  Wood,  Y.  C,  states  the  matter  very 
strongly,  and  calls  attention  to  Annesley  v.  Anglesea,  17  St. 
Tr.,  1139.  He  further  cited  Eeg.  v.  Downer,  43  L.  T.  (N.  S.), 
445;  14  Cox,  486;  Russel  v.  Jackson,  9  Hare,  387;  Charlton  v. 
Coomhes,  32  L.  J.  (Ch.),  284;  Follett  v.  Jeffereys,  1  Sim.  (X.  S.), 
1 ;  Wadsworth  v.  Uamshaw,  2  B.  &  B.,  4,  n.  In  each  case  it  is 
for  the  judge  to  exercise  his  discretion  as  to  such  evidence, 
and  no  point  as  to  the  exercise  of  such  discretion  is  reserved 
here,  but  the  bare  question,  assuming  proper  circumstances 
proved,  could  this  evidence  be  legally  admitted? 

E.  Clarice,  in  reply.  The  judge  decided  nothing  absolutely, 
but  has  left  it  to  this  court  now  to  say  whether  he  ought  to 
have  admitted  the  evidence,  ^t  is  not  a  question  of  discretion. 
The  rule  contended  for  is  that  a  solicitor  shall  not  be  forced 
or  allowed  to  betray  professional  confidence  Avithout  evidence 
first  given,  ah  extra,  to  show  that  the  case  is  not  one  where 
professional  confidence  can,  or  ought  lawfully  to  exist.  The 
fraudulent  or  criminal  purpose  should  be  proved,  not  assumed. 

Geove,  J.  We  are  all  of  opinion  that  this  conviction  should 
be  affirmed,  but,  as  the  case  is  of  great  general  importance,  we 
shall  deliver  a  considered  judgment  on  a  future  day,  endeavor- 
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ing  to  define  the  principles  with  clearness,  to  act  as  a  guide  in 
future  cases. 

December  20,  1884.  On  a  subsequent  day  the  judgment  of 
the  court  was  delivered  by  Stephen",  J.,  as  follows: 

This  case  was  tried  before  the  recorder  of  London  at  the 
February  sessions  of  the  central  criminal  court.  The  defend- 
ants were  convicted,  subject  to  a  case  reserved  for  our  opinion. 
The  case  was  argued  first  before  five  judges  on  the  5th  of 
April,  and  afterwards,  on  account  of  its  great  importance, 
before  ten  judges,  on  the  21st  of  June.  We  said  on  that  occa- 
sion that  we  were  unanimously  of  opinion  that  the  conviction 
must  be  confirmed,  but  we  deferred  the  statement  of  our  rea- 
sons in  order  that  they  might  be  given  with  due  fullness  and 
deliberation.  The  facts  were  as  follows :  The  two  defendants, 
Eiohard  Cobden  Cox  and  Eiohard  Johnson  Eailton,  were  in- 
dicted for  a  conspiracy  with  intent  to  defraud  Henry  Munster. 

The  indictment  was  set  out  as  part  of  the  case. 

It  contained  six  counts,  and  was  objected  to  on  grounds  which 
we  do  not  think  it  necessary  to  state,  as  we  were  all  of  opinion 
that  some,  at  least,  of  the  counts  were  good ;  and  as  the  objec- 
tions made  to  others  were  not  insisted  on  in  argument.  The 
serious  question  was  as  to  the  admissibility  of  the  evidence  of 
a  solicitor,  which  was  given  under  the  following  circumstances : 
On  the  9th  of  April,  1881,  the  two  defendants  entered  into  a 
partnership,  in  the  business  of  newspaper  proprietors,  with 
respect  to  a  newspaper  called  the  Brightonimi.  In  February, 
1882,  Mr.  Munster  brought  an  action  against  Eailton  for  a 
libel  which  appeared  in  that  paper.  On  the  24th  of  June,  1882, 
the  action  ended  in  a  verdict  for  the  plaintiff  for  40s.  and  costs, 
as  between  solicitor  and  client.  'The  costs  were  taxed  on  the 
18th  of  August,  and  on  the  20th  execution  was  issued  against 
Eailton  for  the  amount.  The  sheriff  was  met  by  a  bill  of  sale 
from  Eailton  to  Cox,  dated  the  12th  of  August,  1882,  and  with- 
drew. An  interpleader  action  to  test  the  validity  of  the  bill 
of  sale  was  tried  on  the  15th  of  January,  1883.  At  that  action 
the  deed  of  partnership  of  the  9th  of  April,  1881,  was  produced, 
bearing  upon  it  an  indorsement  purporting  to  be  a  memorandum 
of  dissolution  of  partnership,  dated  the  3d  of  January,  1882.  The 
case  for  the  prosecution  was,  that  the  bill  of  sale  was  a  fraudu- 
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lent  bill  of  sale  of  the  partnership  assets,  entered  into  between 
Kailton  and  Cox  while  they  were  partners,  for  the  purpose  of 
depriving  Mr.  Munster  of  the  fruits  of  his  judgment,  and  that 
the  memorandum  of  dissolution  of  partnership  was  indorsed 
on  the  deed,  not  on  the  2d  of  January,  1882,  when  it  bore  date, 
but  subsequently  to  Mr.  Munster's  judgment.  In  order  to  prove 
this  case,  Mr.  Goodman,  a  solicitor,  was  called,  who  said  (his 
evidence  having  been  objected  to  and  the  objection  having  been 
overruled) :  "  On  the  28th  of  June,  or  thereabouts,  Kailton  and 
Cox  came  to  me.  Eailton  said,  '  I  suppose  you  have  heard  the 
result  of  the  Munster  case?'  I  said,  '  Yes.'  He  said,  'Can any- 
thing be  done  to  prevent  the  property  being  seized  under  an  exe- 
cution ? '  I  said,  '  Only  a  sale  to  a  honafide  purchaser.'  He  said, 
'  Could  the  property  be  sold  and  I  remain  in  possession  as  man- 
ager ? '  I  said,  '  No,  you  must  get  out  of  possession.'  He  said, 
'That  won't  do;  can  I  give  a  bill  of  sale  to  Mr.  Cox?'  I  said, 
'  You  cannot,  because  of  the  partnership.'  Eailton  said,  '  Does 
any  one  know  of  the  partnership  besides  you  and  ourselves  ? '  I 
said,  'No,  not  that  I  am  aware  of;  only  my  clerks.'  Cox  said, 
'  Then  you  do  not  think  a  bill  of  sale  Avill  do  ? '  I  said, '  Cer- 
tainly not.'  They  then  asked  my  fee  and  paid  it,  and  left  the 
office.  Nothing  was  said  about  a  dissolution  at  that  interview. 
The  interview  was  with  me  as  a  solicitor,  and  I  was  paid  my 
fee.  It  was  expressly  arranged  that  the  partnership  should  be 
kept  secret.  Nothing  was  said,  either  way,  about  a  dissolution." 
The  question  for  our  decision  was  whether  this  evidence  was 
rightly  admitted.  We  must  take  it,  after  the  verdict  of  the 
jury,  that,  so  far  as  the  two  defendants,  Railton  and  Cox,  were 
concerned,  their  communication  with  Mr.  Goodman  was  a  step 
preparatory  to  the  commission  of  a  criminal  offense,  namely,  a 
conspiracy  to  defraud.  The  conduct  of  Mr.  Goodman,  the 
solicitor,  appears  to  have  been  unobjectionable.  He  was  con- 
sulted in  the  common  course  of  business,  and  gave  a  proper 
opinion  in  good  faith.  The  question,  therefore,  is  whether,  if 
a  client  applies  to  a  legal  adviser  for  advice  intended  to  facili- 
tate or  to  guide  the  client  in  the  commission  of  a  crime  or  fraud, 
the  legal  adviser  being  ignorant  of  the  purpose  for  which  his 
advice  is  wanted,  the  communication  between  the  two  is  priv- 
ileged. We  expressed  our  opinion  at  the  end  of  the  argument 
that  no  such  privilege  existed.     If  it  did,  the  result  would  be 
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that  a  man  intending  to  commit  treason  or  murder  might  safely 
take  legal  advice  for  the  purpose  of  enabling  himself  to  do  so 
with  impunity,  and  that  the  solicitor  to  whom  the  application 
was  made  would  not  be  at  liberty  to  give  information  against 
his  client  for  the  purpose  of  frustrating  his  criminal  purpose. 
Consequences  so  monstrous  reduce  to  an  absurdity  any  principle 
or  rule  in  which  the}''  are  involved.  Upon  the  fullest  exam- 
ination of  the  authorities,  we  believe  that  they  are  not  war- 
ranted by  any  principle  or  rule  of  the  law  of  England,  but  it 
must  be  admitted  that  the  law  upon  the  subject  has  never  been 
so  distinctly  and  fully  stated  as  to  show  clearly  that  these  con- 
sequences do  not  follow  from  principles  which  do  form  part  of 
the  law,  and  which  it  is  of  the  highest  importance  to  maintain 
in  their  integrity.  We  must  also  observe  that  decisions  have 
been  given,  one  by  the  court  of  common  pleas,  and  several  by 
single  judges  sitting  in  the  crown  courts,  or  at  nisi  /);'h;.s,  which 
have  afforded  some  countenance  to  the  supposition  that  the  laAv 
of  England  is  committed  to  doctrines  from  which  these  conse- 
quences might  be  deduced.  We  propose,  accordingly,  first  to 
state  what,  upon  a  full  consideration  of  the  cases,  appears  to  us 
to  be  the  principle  upon  which  the  present  case  must  be  de- 
cided, and  then  to  examine  the  principal  cases  in  which  it  has 
been  applied,  with  the  view  of  showing  that  our  decision  is  not 
inconsistent  with  the  great  majority  of  them,  though  it  undoubt- 
edly does  differ  from'others.  The  case  which  has  always  been 
regarded  as  the  great  leading  authority  on  the  question  of  the 
privilege  of  legal  advisers  is  Gree?ioug/i  v.  GasheJI,  1  lij.  &  K., 
98,  decided  by  Lord  Brougham  in  1833.  The  question  in  that 
case  was  whether  a  solicitor,  Gaskell,  charged  with  a  fraud 
upon  Greenough,  arising  out  of  the  affairs  of  Darwell,  could  be 
compelled  to  disclose  to  Greenough  communications  between 
Gaskell  and  Darwell,  giving  an  account  of  the  transactions 
which  led  to  the  commission  of  the  alleged  fraud,  and  it  was 
held  that  he  could  not.  In  this  case  the  rule  as  to  professional 
communications  was  laid  down  in  the  following  words :  "  If, 
touching  matters  that  come  within  the  ordinary  scope  of  pro- 
fessional employment,  they  "  (legal  advisers) "  receive  a  commu- 
nication in  their  professional  capacity,  either  from  a  client  or  on 
his  account,  and  for  his  benefit  in  the  transaction  of  his  business. 
or,  which  amounts  to  the  same  thing,  if  they  commit  to  paper. 
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in  the  course  of  their  employment  on  his  behalf,  matters  which 
they  know  only  through  their  professional  relation  to  the  client, 
they  are  not  only  justified  in  withholding  such  matters,  but 
bound  to  withhold  them,  and  will  not  be  compelled  to  disclose 
the  information  or  produce  the  papers  in  any  court  of  law  or 
equity,  either  as  party  or  as  witness."  Lord  Brougham  adds : 
"  The  foundation  of  this  rule  is  not  difficult  to  discover. " 
.  .  "  It  is  out  of  regard  to  the  interests  of  justice,  which  can- 
not be  upholden,  and  the  administration  of  justice,  which  can- 
not go  on  without  the  aid  of  men  skilled  in  jurisprudence,  in 
the  practice  of  the  courts,  and  in  those  matters  affecting  rights 
and  obligations  which  form  the  subject  of  all  judicial  proceed- 
ings." Lord  Brougham  then  proceeds  to  comment  on  the  terms 
of  the  rule  so  stated,  and  to  show  that  many  apparent  excep- 
tions to  it  are  not  really  within  its  terms.  This  rule  has  been 
accepted  and  acted  upon  ever  since,  and  we  fully  recognize  its 
authority,  but  we  think  that  the  present  case  does  not  fall 
either  under  the  reason  on  which  it  rests,  or  within  the  terms 
in  which  it  is  expressed.  The  reason  on  which  the  rule  is  said 
to  rest  cannot  include  the  case  of  communications,  criminal  in 
themselves,  or  intended  to  further  any  criminal  purpose,  for 
the  protection  of  such  communications  cannot  possibly  be  other- 
wise than  injurious  to  the  interests  of  justice,  and  to  those  of 
the  administration  of  justice.  JSTor  do  such  communications 
fall  within  the  terms  of  the  rule.  A  communication  in  further- 
ance of  a  criminal  purpose  does  not  "  come  into  the  ordinary 
scope  of  professional  employment."  A  single  illustration  will 
make  this  plain.  It  is  part  of  the  business  of  a  solicitor  to 
draw  wills.  Suppose  a  person,  personating  some  one  else,  in- 
structs a  solicitor  to  draw  a  will  in  the  name  of  the  supposed 
testator,  executes  it  in  the  name  of  the  supposed  testator,  gives 
the  solicitor  his  fee,  and  takes  away  the  will.  It  would  be 
monstrous  to  say  that  the  solicitor  was  employed  in  the  or- 
dinary scope  of  professional  employment.  He  in  such  a  case 
is  made  an  unconscious  instrument  in  the  commission  of  a  crime. 
It  is  probable  that  if  cases  of  this  kind  had  been  present  to  Lord 
Brougham's  mind  when  he  delivered  judgment  in  Greenough  v. 
Oashell,  1  My.  &  K.,  98,  he  would  have  inserted  words  by  way 
of  exception  or  explanation  to  express  his  meaning  more  ex- 
plicitly ;  but  the  caution  with  which  he  worded  the  principle 
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appears  to  us  to  have  the  same  efifect  as  the  insertion  of  such  a 
quahfication  would  have  had.  It  seems  to  us,  at  all  events, 
that  the  case  which  we  are  now  considering  falls  neither  within 
the  letter  nor  the  spirit  of  the  description  given  by  Lord 
Brougham  of  the  privilege  of  legal  advisers.  We  will  now  stat3 
in  the  order  of  time  the  cases  which  confirm  us  in  this  view.  In 
Follett  V.  Jefferyes,  1  Sim.  (N.  S.),  1,  a  defendant  was  interro- 
gated as  to  letters  written  by  her  to  her  solicitor,  said  to  have 
been  intended  to  carry  out  a  fraud.  It  was  held  that  what  she 
proposed  to  do  was  not  fraudulent,  but  at  the  end  of  his  judg- 
ment Lord  Cranworth,  then  vice-chancellor,  said :  "  It  is  not  ac- 
curate to  speak  of  cases  of  fraud  contrived  by  the  client  and 
solicitor,  in  concert  together,  as  cases  of  exception  to  the  gen- 
eral rule.  They  are  cases  not  coming  within  the  .rule  itself ; 
for  the  rule  does  not  apply  to  all  which  passes  between  a  client 
and  his  solicitor,  but  only  to  what  passes  'between  them  in  pro- 
fessional confidence,  and  no  court  can  permit  it  to  be  said  that 
the  contriving  of  a  fraud  can  form  part  of  the  professional  oc- 
cupation of  an  attorney  or  solicitor." 

It  is  true  that  this  is  only  a  dictum,  but  it  shows  decisively 
how  Lord  Cranworth  understood  the  rule  on  this  subject,  and 
this  suggests  another  observation.  In  order  that  the  rule  may 
apply  there  must  be  both  professional  confidence  and  professional 
employment;  but  if  the  client  has  a  criminal  object  in  view  in 
his  communications  with  his  solicitor,  one  of  these  elements  must 
necessarily  be  absent.  The  client  must  either  conspire  with 
his  solicitor  or  deceive  him.  If  his  criminal  object  is  avowed, 
the  client  does  not  consult  his  adviser  professionally,  because  it 
cannot  be  the  solicitor's  business  to  further  any  criminal  ob- 
ject. If  the  client  does  not  avow  his  object,  he  reposes  no  con- 
fidence, for  the  state  of  facts  which  is  the  foundation  of  the 
supposed  confidence  does  not  exist.  The  solicitors  advice  is 
obtained  by  a  fraud.  To  return  to  our  former  illustration.  If 
A.,  proposing  to  forge  a  will,  says  to  B.,  a  sohcitor,  "  forge  for 
me  a  will  in  the  name  of  C,"  he  asks  B.  to  commit  a  crime, 
which  is  not  B.'s  professional  business.  If  he  says,  "  I  am  C, 
and  I  want  you  to  make  my  will  for  me,"  he  reposes  no  confi- 
dence in  B.,  but,  on  the  contrary,  commits  a  gross  fraud  upon 
him.  In  1851  the  case  of  Eussel  v.  Jaclcson,  9  Hare,  387,  was 
decided  before  Turner,  Y.  C.   It  was  alleged  that  a  testator  had 
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left  certaia  property  upon  a  secret  trust,  and  his  solicitor  was 
examined  as  to  the  existence  of  the  trust  and  its  nature.  A  mo- 
tion was  made  to  suppress  his  deposition,  on  the  ground  that  he 
had  been  compelled  to  violate  professional  confidence  in  mak- 
ing it.  Turner,  V.  C,  held  that  the  privilege  did  not  exist  at 
all  as  between  different  people  claiming  under  the  client,  as  the 
client's  intentions  were  more  likely  to  be  carried  out  if  his 
communications  with  his  solicitor  were  known  than  if  they 
were  concealed.  It  was  further  objected  that  the  disclosure  of 
the  communications  "  might  lead  to  the  disclosure  of  an  illegal 
purpos'e."  Sir  George  Turner  observed  on  this  that  he  thought 
that  the  communication  could  not  be  protected  on  that  account. 
He  added,  "  On  the  contrary,  I  am  very  much  disposed  to  think 
that  the  existence  of  the  illegal  purpose  would  prevent  any 
privilege  attaching  to  the  communication.  Where  a  solicitor  is 
a  party  to  a  fraud,  no  privilege  attaches  to  the  communications 
with  him  upon  the  subject,  because  the  contriving  of  a  fraud 
is  no  part  of  his  duty  as  solicitor;  and  I  think  it  can  as  little 
be  said  that  it  is  part  of  the  duty  of  a  solicitor  to  advise  his 
client  as  to  the  means  of  evading  the  law."  In  185Ythe  case  of 
Gartside  v.  Outram,  26  L.  J.  (Ch.),  113,  was  decided  by  Lord 
Hatherly,  then  Sir  W.  Page  "Wood.  It  was  a  case  in  which  a 
firm  of  wool  brokers  sought  to  restrain  a  man  who  had  been 
their  sale  clerk  from  disclosing  their  transactions.  He  replied 
that  the  transactions  were  fraudulent.  The  vice-chancellor 
delivered  a  judgment,  which  we  think  is  well  summed  up  by 
the  head-note :  "  Confidential  communications  involving  fraud 
are  not  privileged  from  disclosure."  The  following  observa- 
tions in  the  judgment  appear  to  us  very  weighty,  and  bear 
directly  on  the  present  question :  "  The  true  doctrine  is,  that 
there  is  no  confidence  as  to  the  disclosure  of  iniquity.  You 
cannot  make  me  the  confidant  of  a  crime  or  a  fraud  and  be 
entitled  to  close  up  my  lips  upon  any  secret  which  you  have 
the  audacity  to  disclose  to  me  relating  to  any  fraudulent  in- 
tention on  your  part;  such  a  confidence  cannot  exist."  He 
afterwards  refers,  by  way  of  illustration,  to  the  question  of 
professional  confidence. 

"  As  regards  the  question  before  courts  of  justice,  when  the 
question  has  been  whether  a  witness  ought  to  disclose  that 
which  has  been  communicated  to  him,  I  think  the  authorities 
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largely  preponderate  for  allowing  no  such  protection  even  in 
one  of  the  most  confidential  relations  —  that  between  attorney 
and  client;  "  and  after  referring  to  some  cases,  which  we  shall 
examine  more  fully  hereafter,  he  says  that  he  adopts  as  his 
own,  language  used  in  argument  in  the  case  of  Annesley  v. 
Anglesea,  17  Howell,  St.  Tr.,  1139,  by  Sergeant  Tisdall:  "I  shall 
beg  leave  to  consider  whether  an  attorney  may  be  examined 
to  any  matter  which  came  to  his  knowledge  as  an  attorney. 
If  he  is  employed  as  an  attorney  in  any  unlawful  or  vficked 
act,  his  duty  to  the  public  obliges  him  to  disclose  it ;  no  private 
obligations  can  dispense  with  that  universal  one  which-  lies  on 
every  member  of  society  to  discover  every  design  which  may 
be  formed  contrary  to  the  laws  of  society  to  destroy  the  pub- 
lic welfare."  The  vice-chancellor  quotes  with  approbation 
parts  of  the  judgment  of  the  judges  in  the  same  case  and  to 
much  the  same  effect.  The  last  of  this  series  of  cases  to 
which  we  shall  refer  appears  to  us  to  be  directly  in  point  in 
the  present  case.  It  is  part  of  the  case  of  Beg.  v.  Orton, 
Shorthand  ISTotes,  vol.  3,  p.  9381,  for  perjury.  Orton  was  in- 
dicted for  perjury  in  denying  that  he  was  Orton  and  affirming 
that  he  was  Tichborne.  He  gave  Mr.  Holmes,  a  solicitor,  in- 
structions to  prepare  a  will  disposing  of  the  property  to  which 
he  said  he  was  entitled ;  and  as  part  of  the  evidence  against 
him  consisted  in  the  alleged  resemblance  of  his  handv/riting 
to  that  of  Orton,  and  its  alleged  difference  from  that  of  Tich- 
borne, the  instructions  for  the  will  were  tendered  for  the  pur- 
pose of  enforcing  this  argument.  They  were  objected  to  on 
the  ground  of  professional  privilege,  and  the  court  dealt  with 
the  matter  as  follows :  "  Cockburn,  C.  J.  We  must  assume, 
prima  facie,  for  the  purpose  of  the  inquiry,  but  only  for  that 
purpose,  that  the  purpose  which  the  defendant  had  in  seeking 
to  obtain  these  estates  which  he  proposed  here  to  dispose  of 
by  the  will  for  which  he  gave  instructions  to  Mr.  Holmes  was 
a  fraudulent  purpose  —  that  of  obtaining  estates  to  which  he 
was  not  entitled.  Then  the  principle  on  which  we  proceed  is 
this :  That  where  anything  is  done,  any  communication  made 
from  a  client  to  an  attorney,  with  reference  to  a  fi'audulent 
purpose,  the  privilege  does  not  exist;  the  fraudulent  character 
of  the  communication  takes  away  the  privilege.  Now,  here, 
assuming  hypothetically,  for  the  mere  purpose  of  the  argu- 
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ment,  that  which  is  the  subject-matter  of  this  inquiry,  which 
the  jury  will  have  eventually  to  determine,  that  the  defendant 
was  engaged  in  a  fraudulent  scheme  to  acquire  estates  to 
which  he  was  not  entitled,  and  gives  instructions  for  a  will,  by 
which  will  these  estates  which  he  thus  fraudulently  seeks  to 
acquire  are  to  be  disposed  of,  and  amongst  other  things  these 
estates,  or  portions  of  them,  are  intended  to  be  given  to  his 
attorney  and  other  persons  who  are  co-operating  with  him  in 
this  scheme, —  now,  inasmuch  as  this  would  be  for  the  purpose 
of  having  the  effect  of  stimulating  the  attorney  to  more  activ- 
ity and  earnestness  in  assisting  him  to  carry  out  this  scheme, 
which  we  assume  for  the  purpose  is  based  in  fraud  and  iniquity, 
then  that  is  dehors  the  privilege.  If  he  had  told  his  attorney 
beforehand  that  he  was  seeking  to  acquire  estates  which  he 
was  not  entitled  to,  and  employed  the  attorney  for  the  purpose, 
the  attorney,  however  innocent  in  the  one  case  —  of  course  he 
would  not  be  innocent, —  but  assuming  the  attorney  knew  noth- 
ing of  the  iniquity  or  wickedness  of  the  purpose,  but  believed 
himself  honestly  employed,  yet  if  the  client  had  a  dishonest 
purpose  in  view  in  the  communication  he  makes  to  his  attorney 
with  the  view  of  making  the  attorney  the  innocent  instrument 
of  carrying  out  the  fraud,  it  deprives  the  communication  of 
the  privilege.  So  I  think  here  that  if  the  communication  has 
not  for  its  immediate  object  the  carrying  out  of  a  fraud,  but 
still  affects  the  accomplishment  of  it  by  inducing  the  attorney 
to  take  greater  care,  and  to  use  more  diligence  and  to  be  more 
careful  than  he  otherwise  would  be  in  the  furtherance  of  the 
thing,  it  still  comes  to  the  same  thing.  Of  course,  in  deciding 
such  a  question,  we  must  for  the  purpose  assume  that  the  pur- 
pose was  a  fraudulent  one,  because  that  is  the  way  the  case  is 
presented  to  us.  Of  course  we  are  not  pronouncing  any  opin- 
ion as  to  the  affirmative.  We  have  still  the  inquiry  involving 
that  question,  but  whatever  further  inquiry  there  may  be  I 
think  it  is  admissible."  Mellor,  J.,  agreed.  Lush,  J.,  said :  "  I 
am  disposed  myself  to  put  it  on  this  ground,  and  to  hold  that 
the  law  does  not  allow,  under  the  name  of  privilege,  any  per- 
son to  withhold  evidence  which  is  within  his  power  which  may 
be  used  in  support  of  a  criminal  charge." 

In  the  case  of  TicKborne  v.  Lushington,  Shorthand  Notes, 
p.  5211,  out  of  which  the  prosecution  of  Orton  for  perjury  arose, 
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Bovill,  C.  J.,  at  the  close  of  the  case,  said:  "  I  believe  the  law- 
Is,  and  properly  is,  that  if  a  party  consults  an  attorney,  and 
obtains  advice  for  what  afterwards  turns  out  to  be  the  commis- 
sion of  a  crime  or  a  fraud,  that  party  so  consulting  the'  attor- 
ney has  no  privilege  whatever  to  close  the  lips  of  the  attorney 
from  stating  the  truth.  Indeed,  if  any  such  privilege  should 
be  contended  for,  or  existed,  it  would  work  most  grievous 
hardship  on  an  attorney,  who,  after  he  had  been  consulted 
upon  what  subsequently  appeared  to  be  a  manifest  crime  and 
fraud,  would  have  his  lips  closed,  and  might  place  him  in  a 
very  serious  position  of  being  suspected  to  be  a  party  to  the 
fraud,  and  without  his  having  an  opportunity  of  exculpating 
himself.  .  .  .  There  is  no  privilege  in  the  case  w^hich  I  have 
suggested,  of  a  party  consulting  another,  a  professional  man,  as 
to  what  may  afterwards  turn  out  to  be  a  crime  or  fraud,  and  the 
best  mode  of  accomplishing  it." 

Upon  these  grounds,  we  consider  that  the  question  asked  of 
Mr.  Goodman  in  the  present-  case  was  properly  put  and  an- 
swered. We  now  proceed  to  consider  the  cases,  some  of  which 
have  produced  a  different  impression.  We  may  first  shortly 
notice  three  chancery  cases  to  which  we  have  been  referred. 
In  one  of  these,  KelUj  v.  Jackson,  13  Ir.  Eq.,  129,  it  was  decided 
that  a  solicitor  who  had  suggested  a  fraud  to  his  client  could 
not  claim  privilege  on  the  ground  that  his  knowledge  of  the 
matter  was  derived  from  his  client.  In  the  other  two  —  Morn- 
ington  v.  Mornington,  2  J.  &  H.,  69T,  and  Charlton  v.  Combes, 
32  L.  J.  (Ch.),  284, —  it  was  held  that  where  client  and  solicitor 
were  co-conspirators  in  a  fraud,  the  sohcitor  must  be  charged 
with  the  fraud  if  discovery  was  required  of  him,  but  nothing 
was  said  as  to  the  case  of  fraudulent  or  criminal  communica- 
tions by  a  guilty  client  to  an  innocent  solicitor.  We  may 
accordingly  pass  by  these  cases  without  further  notice.  The 
cases,  decided  at  nisi  prius  or  in  the  courts  of  common  law, 
are  as  follows,  taking  them  in  order  of  time :  The  first  is 
Annesley  v.  Anglesea,  lY  St.  Tr.,  1139,  tried  in  Dublin  in  1743. 
We  have  already  mentioned  the  principal  point  in  this  case,  as 
having  been  quoted  with  approval  by  Lord  Hatherly  in  Oart- 
side  V.  Outram,  26  L.  J.  (Ch.),  113.  The  question  was  whether 
Lord  Anglesea  had  caused  Annesley,  the  true  heir  to  the  prop- 
erty, to  be  kidnapped  and  carried  off  to  America,  in  order  that 


THE  QUEEN  v.  COX  AND  EAILTON.  159 

Lord  Anglesea  might  enjoy  the  family  estates.  The  evidence 
offered  was  that  Lord  Anglesea  had  employed  an  attorney  to 
prosecute  Annesley  for  murder  in  respect  of  the  death  of  a 
person  whom  Annesley  had  accidentally  killed,  saying  he  would 
"  give  £10,000  if  he  could  get  him  hanged."  On  this  evidence 
the  remarks  already  quoted,  and  others  to  the  same  effect,  were 
made  on  trial  at  bar.  The  next  case  was  Hex  v.  Dixon,  3  Burr., 
1687,  decided  in  1765.  In  this  case  one  Pearse  had  produced 
forged  vouchers  before  a  master  in  chancery,  and  Dixon,  his 
attorney,  was  subpoenaed  to  produce  them  to  the  grand  jury 
before  which  Peach  was  indicted.  He  refused,  and  an  attach- 
ment was  moved  for  against  him,  but  the  court  refused  to 
grant  it.  It  does  not  appear  how  the  papers  came  into  Dixon's 
hands.  There  is  certainly  nothing  to  show  that  Peach  gave 
them  to  him  for  any  unlawful  purpose.  He  may  have  depos- 
ited them  with  him  after  the  crime,  and  for  the  purposes  of  his 
defense.  The  next  case  is  Cromack  v.  HeaiAcote,  2  B.  &  B.,  i, 
decided  in  1820.  In  this  case  the  question  was  whether  a  deed 
was  fraudulent,  and,  "  to  prove  the  fraud,  the  defendant  pro- 
posed, among  other  evidence,  to  call  Smith,  an  attorney,  to 
whom  the  father "  (the  assignor)  "  had  apphed  to  draw  the 
assignment,  and  who  had  refused  to  draw  it,  knowing  that  an 
execution  had  been  issued  against  the  father."  The  full  court 
of  common  pleas  (Dallas,  C.  J.,  and  Borrough  and  Kichardson, 
JJ.)  held  that  this  evidence  was  rightly  rejected  at  the  trial. 
This  case  closelj''  resembles  the  one  now  before  us.  Indeed, 
the  only  distinction  is  that  the  objection  taken  to  the  evidence 
was  that  the  privilege  of  solicitors  extended  only  to  communi- 
cations made  in  the  progress  of  a  cause.  The  court,  accord- 
ingly, do  not  seem  to  have  had  before  them  the  considerations 
to  which  we  have  addressed  ourselves.  If  the  case  cannot  be 
supported  on  this  ground,  we  differ  from  it,  as  it  seems  to  us  to 
be  opposed,  not  only  to  all  principle,  but  to  the  series  of  author- 
ities which  we  have  already  referred  to.  It  is  right  to  say  that 
Cromaolc  v.  Jleathcote,  2  B.  &  B.,  4,  is  approved  of  in  Green- 
ough  V.  Gashell,  1  My.  &  K.,  98,  and  in  other  cases,  but  it  is 
cited  only  as  a  general  statement  of  the  doctrine  of  privilege, 
and  the  particular  point  now  under  consideration  is  not  dis- 
cussed or  mentioned.     The  point  for  which  it  is  cited  is,  that  it 
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decides  that  privilege  is  not  confined  to  communications  made 
in  the  course  of  a  suit.  The  next  case  is  Rex  v.  Smith,  1  Phil- 
lips &  Arnold  on  Evidence,  118,  A.  D.  1822.  In  this  case  Hol- 
royd,  J.,  refused  to  compel  an  attorney  to  produce  a  forged 
promissory  note  which  the  prisoner  had  given  to  him  in  order 
to  sue  upon  it.  It  had  been  produced  before  the  magistrates, 
and  returned  to  the  attorney  at  his  request,  as  he  said  he  had 
a  lien  on  it.  We  do  not  agree  with  this  decision.  It  was  said 
not  to  be  law  by  Patteson,  J.,  in  Beg.  v.  Avery,  8  C.  &  P.,  596, 
A.  D.  1838,  though  some  years  afterwards  he  said  that  "  the 
observations  he  was  reported  to  have  made  about  it  seem  too 
strong."  Heg.  v.  Tuffs,  1  Den.  C.  C,  324.  The  nisiprius  case 
of  Doe  V.  Harris,  5  C.  &  P.,  592,  decided  in  1833  by  Justice, 
afterwards  Baron,  Parke,  was  precisely  similar  to  Cromaok  v. 
Heathcote,  2  B.  &  B.,  4,  and  was  decided  expressly  on  the  au- 
thority of  that  case.  The  case  of  Knight  v.  Turguand,  2  M.  & 
W.,  101,  A.  D.  1836,  was  also  mentioned  to  us.  It  is  enough 
to  say  of  it  that  it  was  not  a  case  of  fraud  or  crime. 

The  next  case  is  Reg.  v.  Hayward  and  others,  2  C.  &  K., 
234,  A.  D.  1846.  In  that  case  Pollock,  C.  B.,  admitted  a  forged 
will  which  the  prisoners  by  a  trick  had  got  into  the  possession 
of  the  attorney  who  produced  it,  hoping  that  he  might  act  on 
it,  as  he  did.  The  judges  held  that  this  will  was  rightly  ad- 
mitted, there  having  been  no  professional  confidence,  "  even  if 
that  would  have  made  any  difference."  This  case  is  an  author- 
ity in  favor  of  the  view  taken  by  us.  There  can  in  reason  be 
no  distinction  between  getting  a  will  into  a  solicitor's  posses- 
sion by  fraudulently  putting  it  amongst  other  documents,  and 
getting  his  advice  by  telling  a  lie  as  to  the  object  for  which  it 
is  asked.  The  last  case  to  be  mentioned  is  Reg.  v.  Tuffs,  1  Den., 
319,  325,  A.  D.  1848,  18  L.  J.  (K  S.)  (M.  C),  36.  In  this  case 
the  indictment  was  for  forging  a  Avill.  It  had  been  put  into 
the  hands  of  an  attorney  in  order  to  be  put  in  force,  and  the 
question  was  whether  he  could  produce  it  in  evidence.  The 
evidence  was  admitted,  and  on  the  prisoner's  conviction  a  case 
was  reserved  for  the  fifteen  judges.  They  recommended  a 
pardon  on  another  point,  and  gave  no  opinion  as  to  the  admis- 
sibility of  the  evidence.  From  the  observations  made  during 
the  argument  by  different  learned  judges,  as  reported  in  the 
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Law  Journal,  it  would  seem  that  there  was  some  difference  of 
opinion  on  the  subject.  See  lieg.  v.  Tylnerj,  18  L.  J.  (M.  C), 
pp.  37,  38. 

From  this  examination  of  the  authorities  it  will  be  seen  that 
we  differ  from  one  decision  of  the  full  court  of  common  pleas, 
and  from  two  decisions  at  nisi  prius,  but  we  do  so  on  the 
strength  of  other  decisions  which  appear  to  us  not  onljr  to  be 
of  greater  authority,  but  also  to  be  more  in  accordance  with 
legal  principles  as  well  as  with  justice  and  expediency.  We 
have  one  other  matter  to  notice.  We  were  greatly  pressed 
with  the  argument  that,  speaking  practicallj'',  the  admission  of 
any  such  exception  to  the  privilege  of  legal  advisers  as  that  it 
is  not  to  extend  to  communications  made  in  furtherance  of  any 
criminal  or  fraudulent  purpose  would  greatly  diminish  the  value 
of  that  privilege.  The  privilege  must,  it  was  argued,  be  vio- 
lated in  order  to  ascertain  whether  it  exists.  The  secret  must 
be  told  in  order  to  see  whether  it  ought  to  be  kept.  We 
were  earnestly  pressed  to  lay  down  some  rule  as  to  the  manner 
in  which  this  consequence  should  be  avoided.  The  only  thing 
which  we  feel  authorized  to  say  upon  this  matter  is,  that  in 
each  particular  case  the  court  must  determine  upon  the  facts 
actually  given  in  evidence  or  proposed  to  be  given  in  evidence 
whether  it  seems  probable  that  the  accused  person  may  have 
consulted  his  legal  adviser,  not  after  the  commission  of  the 
crime  for  the  legitimate  purpose  of  being  defended,  but  before 
the  commission  of  the  crime  for  the  purpose  of  being  guided  or 
helped  in  committing  it.  We  are  far  from  saying  that  the  ques- 
tion, whether  the  advice  was  taken  before  or  after  the  offense, 
will  always  be  decisive  as  to  the  admissibility  of  such  evidence. 
Courts  must  in  every  instance  judge  for  themselves  on  the 
special  facts  of  each  particular  case,  just  as  they  must  judge 
Avhether  a  witness  deserves  to  be  examined  on  the  supposition 
that  he  is  hostile,  or  whether  a  dying  declaration  was  made  in 
the  immediate  prospect  of  death.  In  this  particular  case  the 
fact  that  there  had  been  a  partnership  (which  was  proved  on 
the  trial  of  the  interpleader  issue),  the  assertion  that  it  had 
been  dissolved,  the  fact  that  directly  after  the  verdict  a  sohc- 
itor  was  consulted,  and  that  the  execution  creditor  was  met  by 
a  bill  of  sale  which  purported  to  have  been  made  by  the  de- 
fendant to  the  man  who  had  been  and  was  said  to  have  ceased 
Vol.  V— 11 
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to  be  his  partner,  made  it  probable  that  the  visit  to  the  solic- 
itor really  was  intended  for  the  purpose  for  which,  after  he  had 
given  his  evidence,  it  turned  out  to  have  been  intended.  If 
the  interview  had  been  for  an  innocent  purpose,  the  evidence 
given  would  have  done  the  defendants  good  instead  of  harm. 
Of  course  the  power  in  question  ought  to  be  used  with  the 
greatest  care  not  to  hamper  prisoners  in  making  their  defense, 
and  not  to  enable  unscrupulous  persons  to  acquire  knowledge 
to  which  they  have  no  right,  and  every  precaution  should  be 
taken  against  compelling  unnecessary  disclosures. 

Conviction  affirmed. 


State  v.  Laweence. 

(12  Oregon,  297.) 

Constitutional  law.  Grand  jury  —  Indictment. 

1.  The  act  of  the  legislature  of  Oregon  providing  that  the  sheriff  and  clerk 

shall  draw  from  the  body  of  jurors  a  grand  jury  several  days  prior  to 
the  term  of  court  is  in  conflict  with  section  18  of  article  7  of  the  con- 
stitution, and  void. 

2.  An  indictment  found  by  a  grand  jury  organized  under  an  unconstitu- 

tional law  should  be  quashed,  and  a  judgment  of  conviction  founded 
thereon  reversed. 

Multnomah  county.    Defendant  appeals.    Eeversed. 

James  K.  Kelly,  for  appellant. 

John  M.  Gearin,  district  attorney,  for  respondent. 

LoED,  J.  By  the  late  act  of  the  legislature  it  is  provided,  in 
substance,  that  the  sheriff  and  clerk  shall  draw  from  the  body 
of  jurors  a  grand  jury  several  days  prior  to  the  term  of  court. 

The  question  presented  is,  does  the  act  conflict  with  section 
18  of  article  YII  of  the  constitution,  which  provides  that  "  the 
legislative  assembly  shall  so  provide  that  the  most  competent 
of  the  permanent  citizens  of  the  county  shall  be  chosen  for 
jurors,  and  out  of  the  whole  number  in  attendance  at  court 
seven  shall  be  chosen  by  lot  as  grand  jurors,  five  of  whom 
must  concur  to  find  an  indictment ;  but  the  legislative  assembly 
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may  modify  or  abolish  grand  juries?"  As  the  act  necessarily 
selects  the  grand  jury,  not  from  the  "  jurors  in  attendance  at 
the  court,"  it  is  admitted  to  be  in  conflict  with  the  provision 
cited,  unless  the  power  vested  in  the  legislature  by  the  latter 
clause  —  "may  modify  or  abolish  grand  juries" — gives  valid- 
ity to  the  act.  "What  is  meant  by  the  words  "  may  modify 
.  .  .  grand  juries?"  In  a  general  sense,  to  modify  means 
to  change  or  vary, —  to  qualify  or  reduce ;  and  unless  there  is 
something  in  tlie  context,  or  special  usage,  the  words  are  to  be 
taken  in  their  plain,  ordinary  and  popular  sense.  A  power 
given  to  modify  or  abolish  implies  the  existence  of  the  subject- 
matter  to  be  modified  or  abolished.  When  exercised  to  modify, 
it  does  not  destroy  identity,  but  effects  some  change  or  qualifi- 
cation in  form  or  qualities,  powers  or  duties,  purposes  or  objects, 
of  the  subject-matter  to  be  modified,  without  touching  the 
mode  of  creation.  The  word  implies  no  power  to  create  or  to 
bring  into  existence,  but  only  the  power  to  change  or  vary  in 
some  particular  an  already  created  or  legally  existing  thing. 
For  the  existence  of  a  grand  jury  the  constitution  has  provided: 
it  must  be  chosen  from  the  whole  number  of  jurors  in  attend- 
ance at  the  court.  It  is  this  body,  as  thus  constituted,  the  leg- 
islature may  modify  or  abolish.  If  the  power  is  not  put  forth 
to  abolish,  it  may  be  exercised  to  modify  it ;  but  this  cannot 
include  the  power  to  create  or  destroy  it.  The  fact  that  it 
may  be  abolished  or  modified  proceeds  from  the  assumption 
that  its  existence  is  already  provided  for,  and  furnishes  the 
subject-matter  upon  which  the  legislative  act  is  to  operate. 

It  is  grand  juries  to  which  the  word  "  modify,"  in  the  section, 
relates,  and  to  which  the  power  it  embodies  must  be  applied, 
and  not  to  the  mode  of  selecting  grand  jurors,  for  which  the 
constitution  has  provided ;  or,  perhaps,  to  the  grand  jury  sys- 
tem, and  not  to  the  mode  of  selecting  individual  grand  jurors 
who  compose  the  grand  jury.  These  or  this  the  legislature 
may  modify  in  various  ways,  by  limiting  or  regulating  their 
powers,  duties,  qualifications,  etc.  The  constitution,  then,  hav- 
ing prescribed  that  the  grand  jury  shall  be  chosen  from  the 
jurors  in  attendance  at  the  court,  it  would  seem  to  be  exclusive, 
and  limit  the  legislative  power  in  this  regard.  "  Our  act  of 
assembly,"  said  Gibson,  0.  J.,  "  requires  talesmen  to  be  taken 
from  the  by-standers ;  and  in  this  respect  it  is  more  explicit 
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than  the  English  statute,  which  directs  them  to  be  taken  from 
the  persons  attending  at  the  assizes.  Yet  the  construction  of 
one  and  the  other  has  never  been  so  hberal  as  to  include  any 
but  those  actually  present."  Simon  v.  Gratz,  2  Pen.  &  W., 
417. 

In  Randall  v.  State,  16  Wis.,  340,  the  court  says :  "  It  would 
be  absurd  to  say  that  a  member  was  in  attendance  upon  the 
general  assembly  when  it  was  not  convened."  The  act  of  the 
legislature  prescribing  that  the  grand  jury  shall  be  drawn  from 
jurors  other  than  those  in  attendance  at  court  is  in  conflict 
with  the  provision  of  the  constitution  cited,  and  must  yield  to 
the  paramount  law.     It  is  therefore  void. 

The  next  inquiry  is  whether  the  effect  of  this  is  to  entitle 
the  defendant  to  have  the  indictment  quashed  and  the  judg- 
ment of  conviction  reversed.  Although  this  question  was  not 
argued,  it  was  evidently  assumed  as  a  consequence  of  the  de- 
clared invalidity  of  the  law.  The  press  of  other  business,  and 
the  necessity  of  an  early  decision  of  this  matter  on  account  of 
the  public  exigency,  has  denied  us  that  opportunity  for  an  in- 
vestigation and  consideration  of  this  phase  of  the  question 
which  is  desirable  and  necessarj^  for  a  satisfactory  solution. 
The  proceeding  here  is  direct  and  not  collateral.  The  defend- 
ant was  indicted  by  a  grand  jury  chosen  under  a  void  law,  to 
which  he  regularly  excepted,  and,  as  a  consequence  thereof, 
claims  that  the  accusatory  paper  found  against  him  by  such  a 
body  of  men  is  not  an  indictment,  and  that  the  judgment  of  con- 
viction found  upon  it  cannot  be  sustained.  In  People  v.  Petrea, 
92  N.  Y.,  135,  the  defendant  was  indicted  by  a  grand  jury 
selected  under  a  void  law.  At  the  trial  he  filed  a  plea  alleging 
the  act  to  be  unconstitutional  on  the  ground  that  it  was  a  local 
act.  The  court  declared  the  act  to  be  void,  but  held  that  the 
objection  to  it  was  properly  overruled  in  the  court  below,  as  it 
involved  no  constitutional  right.    The  court  say : 

"  We  are  of  the  opinion  that  no  constitutional  right  of  the 
defendant  was  invaded  by  holding  him  to  answer  to  the  indict- 
ment. The  grand  jury,  although  not  selected  in  pursuance  of 
a  valid  law,  were  selected  under  color  of  law  and  semblance  of 
legal  authority.  The  defendant,  in  fact,  enjoyed  all  the  pro- 
tection which  he  would  have  had  if  the  jurors  had  been  selected 
and  drawn  pursuant  to  the  General  Statutes.    Nothing  could 
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well  be  more  unsubstantial  than  tbe  alleged  right  asserted  by 
the  defendant,  under  the  cireumstances  of  the  case.  lie  was 
entitled  to  have  an  indictment  found  by  a  grand  jury  before 
being  put  on  his  trial.  An  indictment  was  found  by  a  body 
drawn,  summoned,  and  sworn  as  a  grand  jury  before  a  compe- 
tent court,  and  composed  of  good  and  lawful  men.  This,  we 
think,  fulfilled  the  constitutional  guaranty.  The  jury  which 
found  the  indictment  was  a  de  facto  jury,  selected  and  organ- 
ized under  the  forms  of  law.  The  defect  in  its  constitution, 
owing  to  the  invalidity  of  the  law  of  1881,  affected  no  sub- 
stantial right  of  the  defendant.  We  confine  our  decision  on 
this  point  to  the  case  presented  by  the  record,  and  hold  that 
an  indictment  found  by  a  jury  of  good  and  lawful  men,  selected 
and  drawn  as  a  grand  jury  under  color  of  law,  and  recognized 
by  the  court,  and  sworn  as  a  grand  jury,  is  a  good  indictment 
by  a  grand  jury,  within  the  sense  of  the  constitution,  although 
the  law  under  which  the  selection  was  made  is  void." 

But  it  is  to  be  noted  that  the  constitution  of  New  York  does 
not,  as  the  constitution  of  Oregon,  require  the  grand  jury  to  be 
chosen  from  the  jurors  in  attendance  at  the  court,  but  the 
whole  matter  of  selecting  a  grand  jury  is  left  almost  entirely 
to  the  discretion  of  the  legislature,  without  limitation  or  reser- 
vation. The  court  say,  "the  constitution  does  not  define  the 
mode  of  selection."  With  us,  so  long  as  the  grand  jury  sys- 
tem is  permitted  to  remain, —  not  abolished, —  it  is  the  consti- 
tutional right  of  a  defendant  accused  of  a  crime  to  demand 
that  the  indictment  shall  be  found  by  a  grand  jury  selected 
only  as  provided  in  the  constitution.  The  difference  is  that  here 
there  is  a  want  of  power  in  the  legislature  to  do  what  was  pro- 
posed by  the  act ;  but  there  it  was  not  a  want  of  power  to  do 
what  was  proposed  by  the  act  only  to  make  it  constitutional ;  it 
must  be  done  by  a  general,  and  not  by  a  private  or  local  law. 
It  was  because  the  act  did  not  invade  any  constitutional  right 
or  privilege  of  the  defendant  in  the  selection  of  grand  juries 
in  that  case,  to  which  the  result  is  attributable ;  it  is  because 
it  does  invade  such  right  in  this  case  that  the  decision  is  inap- 
plicable. 

There  are,  however,  numerous  authorities  to  the  effect  that 
when  a  grand  jury  is  not  selected  as  required  by  law,  or  a 
selection  is  made  of  such  persons  as  are  not  qualified  to  act  as 
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grand  jurors,  an  indictment  found  by  them  is  null  and  void, 
and  should  be  quashed,  and  the  prisoner  indicted  de  novo. 
Finley  v.  State,  61  Ala.,  201 ;  Oouch  v.  State,  63  Ala.,  163 ;  Clare 
V.  State,  30  Md.,  165 ;  Wilhurn  v.  State,  21  Ark.,  201 ;  White- 
head V.  Com.,  19  Grat.,  640;  MoQuillen  v.  State,  8  Smedes  & 
M.,  587;  State  v.  Williams,  5  Port.,  130;  Dutell  v.  State,  4 
Greene,  125;  Doi/le  v.  State,  11  Ohio,  222;  Fitzgerald  v.  State, 
4  Wis.,  398. 
In  State  v.  Symonds,  36  Me.,  132,  the  court  say: 
"  These  persons  were  sworn  and  charged  as  grand  jurors,  and 
added  to  the  panel,  and  acted  in  finding  this  bill.  But  as  their 
selection  for  this  jjurpose  was  not  in  conformity  to  the  laws  of 
this  state,  they  constituted  no  part  of  a  legal  grand  jury. 
Consequently  the  indictment  could  not  have  been  found  by  at 
least  twelve  lawful  jurors,  and  is  void  and  erroneous  at  com- 
mon law ;  and  in  the  spirit  and  language  of  an  act  of  parlia- 
ment— 11  Hen.,  E".  C,  9  —  should  be 'revoked  and  forever 
holden  for  naught.'"  2  Hale,  P.  C,  155;  4  Bl.  Comm.,  302; 
Com.  V.  Smith,  9  Mass.,  lOY ;  lota's  Case,  4  Me.,  439. 

Upon  the  whole,  it  is  our  judgment  that  the  accusatory 
paper  was  not  an  indictment ;  that  it  proceeded  from  and  was 
the  act  of  a  body  of  men  selected  as  a  grand  jury  in  violation 
of  the  constitution.  It  follows,  therefoi-e,  that  the  judgment 
of  conviction  must  be  reversed,  and  the  cause  be  remanded  for 
such  further  proceedings  in  conformity  with  this  opinion  and 
the  law  as  may  be  required. 


State  v.  Boswell. 

(104  Ind.,  541.) 

CoNSTTfUTiONAL  LAW:  Failure  of  grand  jury  to  indict  —  Information. 

1.  United  States  constitution.— The  provisions  of  the  federal  constitu- 
tion do  not  apply  to  criminal  prosecutions  under  state  laws,  except 
when  the  states  are  named. 

3.  Peosecution  by  infoemation.—  The  fourteenth  amendment  to  the 
federal  constitution  applies  to  the  states ;  but,  where  the  constitution 
of  a  state  provides  for  the  prosecution  of  felonies  by  information,  a 
prosecution  by  information  is  not  in  violation  of  the  provisions  of  that 
amendment. 


STATE  V.  BOSWELL.  167 

When  GEAiJd  jury  fail  to  indict.— An  information  cannot  properly 
be  filed  against  a  defendant  so  as  to  compel  him  to  go  to  trial  at  a  term 
of  court  to  which  he  was  recognized  to  appear,  after  the  grand  jury 
had  been  discharged  without  finding  an  indictment  against  him. 

Statutes  should  be  construed  as  parts  of  one  great  and  uniform  system 
of  law. 


Appeal  from  Huntington  Circuit  Court. 

K  0.  Vaughan,  prosecuting  attorney,  B.  M.  Gobi,  0.  W. 
Watkins  and  J.  G.  Ihach,  for  the  state. 
J.  B.  Kenrier,  J.  J.  Dille  and  JD.  Tur^pie,  for  appellee. 

Elliott,  J.  The  first  question  which  the  record  presents  is, 
pan  the  state  in  any  case  proceed  by  information  against  a 
person  accused  of  a  felony,  or  must  the  proceeding  be  by  in- 
dictment? It  is  assumed  in  the  argument  of  appellee's  coun- 
sel that  the  provisions  of  the  federal  constitution  respecting 
the  presentment  of  charges  of  felony  and  the  mode  of  trial 
apply  to  prosecutions  under  the  laws  of  the  state,  and  prohibit 
prosecutions  by  information.  This  assumption  cannot  be  made 
good.  The  federal  and  state  courts,  without  diversity  of  opin- 
ion, have  long  held  that  the  provisions  of  the  federal  constitu- 
tion do  not  apply  to  the  states,  unless  the  states  are  referred  to 
by  clear  implication  or  express  words.  The  law  upon  this 
point  is  settled  and  has  long  been  settled.  Ba/rron  v.  Mayor, 
etc.,  Y  Pet.,  24:3;  Fox  v.  State,  5  How.,  410;  Twitchell  v.  Com., 
7  Wall.,  321;  Pearson  v.  Tewdall,  95  U.  S.,  294;  Edwards  v. 
Elliott,  21  Wall.,  532;  Baler  v.  Gordon,  23  Ind.,  204;  Butler  v. 
State,  97  Ind.,  378;  Cooley,  Const.  Lim.  (5th  ed.),  26.  Where 
the  states  are  named,  the  provisions  thus  directly  made  appli- 
cable to  them  control  in  state  as  well  as  national  affairs ;  but  it 
is  otherwise  where  the  states  are  not  named.  Kring  v.  Mis- 
souri, 107  U.  S.,  221;  Tennessee  v.  Davis,  100  U.  S.,  257;  Camp- 
Mi  V.  Bwigglns,  83  Ind.,  473-481.  It  is  quite  clear  that  the 
people  of  Indiana  did  not  understand  that  the  constitution  of 
the  United  States  governed  prosecutions  by  the  state  for  fel- 
onies, for  they  provided  in  their  constitution  that  the  grand 
jury  system  might  be  modified  or  abolished,  and  our  court,  as 
early  at  least  as  1857,  declared  that  the  federal  constitution  did 
not  govern  the  states  except  in  those  instances  where  they  were 


168  AMERICAN  CRIMINAL  REPORTS. 

named.  LaTie  Erie,  etc.,  R.  R.  Co.  v.  Heath,  9  Ind.,  558,  see 
page  559. 

The  fourteenth  amendment  to  the  United  States  constitution 
does  name  the  states,  and  its  provisions  are  therefore  applica- 
ble to  them.  Krlng  v.  Missouri,  supra;  Tennessee  v.  Davis, 
supra.  That  amendment  does  prohibit  the  states  from  depriv- 
ing "  any  person  of  life,  liberty  or  property  without  due  process 
of  law,"  but  it  does  not  prohibit  the  states  from  proceeding  in 
felony  cases  by  information  when  that  procedure  is  authorized 
by  the  state  constitution.  This  question  has  recently  been  dis- 
cussed by  the  supreme  court  of  the  United  States,  and  needs 
no  further  discussion  from  us.  Ilurtado  v.  California,  110  U. 
S.,  516;  Kallock  v.  Superior  Court,  56  Cal.,  229;  People  v. 
Hurtado,  63  Cal.,  288 ;  Rowan  v.  State,  30  Wis.,  129 ;  State  v:- 
Barnett,  3  Kan.,  250.  There  are  many  cases  declaring  a  gen- 
eral principle  which  gives  full  and  sure  support  to  the  con- 
clusion reached  by  the  courts  in  the  cases  cited.  Munn  v. 
Illinois,  94:  U.  S.,  113;  Walker  v.  Sauvinet,  92  U.  S.,  90;  Ken- 
nard  v.  Louisiana,  92  U.  S.,  480;  Davidson  v.  New  Orleans,  96 
U.  S.,  97;  Missouri  v.  Lewis,  101  U.  S.,  22;  Loan  Ass'n  v. 
Topelca,  20  Wall.,  655 ;  Brown  v.  Board  of  Levee  Com'rs,  50 
Miss.,  468. 

It  seems  clear  to  us  that  one  who  is  tried  and  convicted  upon 
an  information  provided  for  by  a  constitutional  state  statute  is 
not  deprived  of  his  liberty  without  due  process  of  law,  for  we 
perceive  no  reason  for  doubting  the  soundness  of  the  propofi- 
tion  that  proceedings  founded  upon  an  information  provided 
for  by  a  legally  enacted  statute  do  constitute  due  process  of 
law.  Our  own  decisions  have  repeatedly  sustained  the  validity 
of  proceedings  founded  upon  informations,  and  they  therefore 
affirm  the  principle  which  supports  the  proposition  to  which 
we  here  declare  our  assent. 

The  remaining  questions  in  the  case  arise  upon  the  ruling  of 
the  court  on  a  demurrer  addressed  by  the  state  to  a  plea  in 
abatement  filed  by  the  defendant.  The  substance  of  the  plea 
is  this:  On  the  18th  day  of  July,  1885,  an  affidavit  was  filed 
charging  the  appellee  with  the  offense  of  assault  and  battery 
with  intent  to  kill.  On  this  charge  he  was  recognized  to  ap- 
pear at  the  ensuing  term  of  the  Huntington  circuit  court. 
That  term  of  court  convened  on  the  26th  day  of  October,  1885, 
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and  on  that  day  the  grand  jury  were  impaneled,  and  remained 
in  session  one  week,  when  they  were  discharged  without  hav- 
ing returned  an  indictment  against  the  appellee,  and  after  the 
discharge  of  the  grand  jury  the  prosecuting  attorney  filed  the 
information  against  the  appellee  on  which  this  prosecution  is 
founded.  The  offense  charged  in  the  information  is  the  same 
as  that  upon  which  the  appellee  was  recognized  to  appear  at 
the  circuit  court,  and  the  information  was  filed  during  the 
term  at  which  the  appellee's  recognizance  required  him  to 
appear. 

The  controlling  question  in  this  branch  of  the  case  is  this : 
Can  an  information  be  rightfully  lodged  against  a  defendant 
at  a  term  of  court  to  which  he  was  recognized  to  appear,  but 
after  the  grand  jury  had  been  discharged  without  finding  an 
indictment  against  hun?  A  A\Titten  accusation  made  by  a  com- 
petent officer  or  tribunal  must  be  preferred  against  one  brought 
to  trial  for  a  felony,  for,  without  such  an  accusation,  a  prosecu- 
tion would  be  in  violation  of  the  federal  and  state  constitu- 
tions, as,  in  the  absence  of  such  an  accusation,  there  could  be 
no  due  process  of  law.  It  is  not  enough  that  there  is  a  writ- 
ten accusation,  but  it  must  also  be  one  preferred  by  an  officer 
or  tribunal  authorized  by  law  to  prefer  it.  A  citizen  may 
cause  the  arrest  of  an  accused  person  upon  an  affidavit,  but 
the  accused  cannot  be  put  to  final  trial  upon  a  charge  of  felony 
on  such  an  affidavit,  although  it  may  authorize  a  preliminary 
examination  and  empower  a  court  to  compel  the  person  accused 
of  crime  to  enter  into  a  recognizance.  The  ancient  method  of 
accusing  a  man  of  felony  was  by  an  indictment  found  by  a 
grand  jury, —  and  this  is  still  the  exclusive  method  in  many 
jurisdictions,  and  in  ours  is  the  usual,  but  not  the  exclusive, 
method.  "While  the  procedure  by  indictment  is  the  ordinary 
one,  our  constitution  authorizes  the  employment  of  another 
method,  and  our  statute,  proceeding  upon  that  authority,  pro- 
vides for  the'  employment  of  the  method  of  prosecuting  by 
information,  but  the  latter  method  can  only  be  adopted  in  the 
cases  provided  by  statute.  Indictment  is  yet  the  usual  method ; 
that  by  information  is  not. 

It  is  clear  from  our  statutes  and  our  decisions  that  prosecu- 
tions for  felony  must  be  by  indictment,  except  in  the  cases 
where  the  statute  expressly  provides  that  they  may  be  by 
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information.  The  inquiry,  therefore,  in  all  cases  where  the 
right  to  proceed  by  information  is  properly  questioned,  must 
be :  Is  the  case  one  which  the  statute  authorizes  the  state  to 
prosecute  by  information  instead  of  by  indictment? 

Statutes  are  to  be  construed  as  forming  part  of  one  great 
and  uniform  system  of  jurisprudence.  Humjjhries  v.  Da/ois, 
100  Ind.,  274r-284.  If  construction  proceeded  upon  any  other 
principle,  the  law  of  a  state  would  consist  of  disjointed  and 
inharmonious  parts,  and  conflict  and  confusion  be  the  result. 
The  light  needed  for  the  just  interpretation  of  a  statute  is  not 
supplied  by  the  statute  itself,  but  comes  from  other  statutes 
and  from  the  principles  declared  by  the  courts  of  the  land.  It 
would  be  as  illogical  as  mischievous  to  act  upon  a  single  stat- 
ute found  in  a  great  body  of  law,  irrespective  of  other  statutes 
and  other  laws,  and  against  such  a  course  the  faces  of  the 
courts  have  been  long  and  firmly  set.  A  court  that  should 
undertake  to  pursue  such  a  course  would,  to  borrow  something 
of  the  language  and  thought  of  Mr.  Bishop,  be  quite  sure  "  to 
stumble."  It  would  certainly  "  go  sounding  on  a  dim  and  per- 
ilous way."  The  section  respecting  prosecutions  by  informa- 
tion found  in  our  Criminal  Code  must  be  construed  with 
reference  to  other  statutes,  and  especially  with  reference  to 
other  parts  of  that  code.  It  is  not  isolated  and  detached  pro- 
visions of  a  code  that  rule.  It  is  the  intention  of  the  legisla- 
ture, as  gathered  from  all  the  provisions  of  the  code,  that 
governs  and  controls.  The  prosecution  of  persons  accused  of 
felony  by  indictment  has  not  only  long  been  the  method 
adopted  by  our  laws,  and  by  the  laws  of  the  country  from 
which  the  great  principles  of  our  jurisprudence  come,  but  it  is 
a  method  closely  in  harmony  with  the  spirit  of  our  institutions, 
for  that  spirit  is  that  in  the  administration  of  the  criminal  law 
the  people  shall  take  as  much  part  as  possible.  Hence  it  is 
that  grand  juries  are  provided  for,  and  the  decision  of  questions 
of  law,  as  well  as  of  fact,  committed  to  our  traverse  juries. 
This  has  been  for  many  years  the  policy  of  our  law,  and  for 
centuries  it  has  been  a  firmly  settled  principle  of  the  common 
law.  Prosecution  by  information  is  in  derogation  of  the  com- 
mon law,  and  a  departure  from  the  general  policy  of  our  laws, 
and  statutes  in  derogation  of  the  common  law  and  in  opposi- 
tion to  a  long-settled  policy,  must  be  strictly  construed. 
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In  a  note  to  United  States  v.  Brady,  3  Crim.  Law  Mag.,  69-77, 
Mr.  Wharton  makes  some  very  strong  objections  to  the  method 
of  prosecuting  felonies  by  information,  and  with  much  clear- 
ness delineates  the  policy  of  the  law  upon  the  subject  of  prose- 
cutions for  crime.     We  quote  his  concluding  remarks : 

"  The  ordeal  of  a  grand  jury  is  a  proper  one  in  all  cases  of 
serious  crime.  It  is  a  terrible  thing  for  a  man  to  be  put  on 
trial  for  an  offense  involving  ignominy  and  contingent  heavy 
punishment.  The  expense  is  heavy.  The  mere  fact  of  being 
put  on  trial  is  a  great  discredit.  There  is  always  a  risk  of  an 
unjust  conviction.  Under  these  circumstances  the  protection 
afforded  by  a  grand  jury  is  just  as  well  as  politic." 

The  courts,  to  be  sure,  have  nothing  to  do  with  questions  of 
legislative  policy,  but  it  is,  nevertheless,  their  duty  to  look  to 
the  general  policy  of  the  government  in  construing  statutes, 
and  here  we  receive  light  from  this  source,  as  Avell  as  from  the 
principles  of  the  law  and  other  statutes.  It  cannot  be  justly 
held,  in  view  of  the  policy  of  our  government,  the  principles 
of  our  laws,  and  the  general  provisions  of  our  Code  of  Criminal 
Laws,  that  the  legislature  meant  to  authorize  a  prosecution  by 
information  in  a  case  where  an  accused  had  been  recognized  to 
appear  at  the  term  of  court  following  the  commission  of  the 
offense,  and  where  the  grand  jury,  sitting  at  that  term,  had 
failed  to  find  an  indictment  against  him.  To  hold  otherwise 
would  be,  in  effect,  to  permit  the  prosecutor  to  sit  in  judgment 
on  the  proceedings  of  the  grand  jury,  to  substitute  his  opinion 
for  theirs,  and  to  make  his  will  the  sole  arbiter  of  the  question 
whether  a  man  whom  the  grand  jury  had  failed  to  indict 
should  or  should  not  be  forced  to  final  trial.  We  do  not  be- 
lieve that  the  legislature  intended  that  tliis  should  occur ;  nor 
do  we  believe  that  they  intended  that  prosecutions  by  infor- 
mation should  supplant  prosecutions  by  indictment,  except  in 
particular  instances.  The  provisions  made  by  statute,  author- 
izing prosecutions  by  information,  were  intended  to  secure 
speedy  trials,  and  prevent  delays,  by  enabling  the  prosecuting 
attorney  to  present  charges  upon  which  the  grand  jury  had  no 
opportunity  to  act;  but  they  were  not  intended  to  permit  the 
prosecuting  attorney  to  proceed  by  information  where  there  was 
ample  opportunity  to  proceed  by  indictment.  Where  there  is 
an  opportunity  to  present  an  accusation  to  the  grand  jury,  the 
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prosecutor  cannot,  upon  the  failure  of  that  body  to  return  an 
indictment,  proceed  against  the  accused  by  information.  If 
we  were  to  adopt  the  theory  of  the  state,'  it  would  result  in 
leaving  to  the  almost  unrestrained  discretion  of  the  prosecut- 
ing attorney  the  method  of  prosecuting  felonies,  other  than 
murder  or  treason,  and  in  confining  the  procedure  by  indict- 
ment to  a  very  small  class  of  cases.  This  result  it  was  not  the 
intention  of  the  legislature  to  produce. 

The  failure  of  the  grand  jury  to  find  an  indictment  does  not, 
of  course,  work  an  acquittal  of  an  accused,  nor  does  it  prevent 
his  arrest  upon  an  affidavit  made  by  any  person  competent  to 
make  an  ordinary  affidavit,  nor  does  it  prevent  a  preliminary 
examination  from  being  held  the  second  time,  and  an  order 
entered  placing  him  under  recognizance ;  but  it  does  prevent 
the  prosecuting  attorney  from  driving  him  to  final  trial  upon 
an  information. 

Judgment  affirmed. 


State  v.  Gleason. 

(33  kan.,  245.) 

Constitutional  law:  Information. 

"Waerant  of  arrest  on  affidavit  — Bill  of  rights.— Section  15  of  the 
bill  of  rights,  in  tlie  constitution  of  this  state,  declares  that  no  war- 
rant shall  be  issued  to  seize  any  person  except  on  probable  cause,  sup- 
ported by  oath  or  affirmation.  Hence  a  complaint  or  information  filed 
in  the  district  court,  charging  a  defendant  with  a  misdemeanor,  and 
verified  on  nothing  but  hearsay  and  belief,  is  not  sufficient  to  authorize 
the  issuance  of  a  warrant  for  the  arrest  of  the  person  therein  charged, 
when  neither  a  preliminary  examination  nor  a  waiver  of  the  right  to 
such  examination  has  been  had. 

Appeal  from  Allen  District  Court. 

G.  A.  Amos,  county  attorney,  for  the  state. 
G.  P.  Smith,  for  appellant. 

HoETON,  C.  J.  This  was  a  prosecution  for  the  violation  of 
section  Y,  oh.  128,  Laws  1881,  commonly  known  as  the  prohib- 
itory liquor  laAV.     The  county  attorney  commenced  proceed- 
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ings  by  information  or  complaint  in  the  district  court.  This 
was  verified  by  the  county  attorney  upon  information  and  be- 
lief. The  defendant  moved  the  court  to  set  aside  and  quash 
the  warrant  issued  upon  the  information,  and  for  his  discharge, 
for  the  reason  tliat  no  probable  cause  Avas  shown,  supported 
by  oath  or  aiHrmation.  This  motion  was  overruled.  The  de- 
fendant objected  to  being  tried  upon  the  information,  declined 
to  plead  thereto,  or  to  make  any  defense.  The  court  ordered 
a  plea  of  "  not  guilty  "  to  be  entered  in  this  behalf,  and,  after 
the  prosecution  had  introduced  all  its  evidence,  instructed  the 
jury.  A  verdict  of  guilty  was  rendered,  and  defendant  Avas 
sentenced  to  pay  a  fine  of  $100  and  costs,  and  to  be  committed 
until  the  same  were  paid. 

The  question  is,  may  a  person  be  arrested  on  a  warrant 
issued  upon  a  complaint  or  information,  charging  a  criminal 
offense,  verified  on  nothing  but  the  county  attorney's  hearsay 
and  belief,  prior  to  a  preliminary  examination  or  waiver  of  the 
right  to  such  an  examination  ? 

Section  G7a,  chapter  82,  Comp.  Laws  1879,  reads : 

"  When  the  information  in  any  case  is  verified  by  the  county 
attorney,  it  shaU  be  sufficient  if  the  verification  be  upon  in- 
formation and  belief."     Laws  18Y1,  ch.  117,  §  3. 

Section  12,  chapter  128,  Laws  1881,  provides,  among  other 
things : 

"  If  the  couhty  attorney  of  any  county  shall  be  notified  by 
any  officer  or  other  person  of  any  violation  of  any  of  the  pro- 
visions of  this  act,  it  shall  be  his  duty  forthwith  to  diligently 
inquire  into  the  facts  of  such  violation,  and  if  there  is  reason- 
able ground  for  his  instituting  a  prosecution,  it  shall  be  the 
duty  of  such  county  attorney  to  file  a  complaint  in  writing, 
before  some  court  of  competent  jurisdiction,  charging  the  sus- 
pected person  of  such  offense,  and  shall  verify  such  complaint 
by  affidavit ;  but  it  shall  be  sufficient  to  state  in  such  affidavit 
that  he  believes  the  facts  stated  in  such  complaint  to  be  true." 

If  the  statutes  were  controlling,  and  there  was  no  hmitation 
or  qualification  thereof,  and  no  constitutional  inhibition,  it  is 
manifest  that  a  verification  upon  hearsay  or  belief  would  be 
sufficient.  The  counsel  for  the  state  claim  this  to  be  so ;  and 
refer  to  State  v.  Montgomery,  8  Kan.,  351,  and  State  v.  Nulf,  15 
Kan.,  404,  as  conclusive.    Now,  section  67ffl  of  chapter  82  must 
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be  interpreted  in  connection  with  section  69  of  the  same  chapter, 
which  pro^^des :  "  That  no  information  shall  be  filed  against 
any  person  for  any  felony  until  such  person  shall  have  had  a 
preliminary  examination  therefor,  as  provided  by  law,  before 
a  justice  of  the  peace,  or  other  examining  magistrate  or  oflBcer, 
unless  such  person  shall  waive  his  right  to  such  examination ; 
provided,  however,  that  informations  may  be  filed,  without 
such  examination,  against  fugitives  from  justice." 

For  the  purpose  of  instituting  a  preliminary  examination,, 
the  statute  requires  that :  "  Upon  complaint  made  to  any  magis- 
trate that  a  criminal  offense  has  been  committed,  he  shall 
examine  on  oath  the  complainant,  and  any  witness  produced 
by  him,  and  shall  reduce  the  complaint  to  writing,  and  shall 
cause  the  same  to  be  subscribed  by  the  complainant,  and  if  it 
shall  appear  that  any  such  offense  has  been  committed,  the 
court  or  justice  shall  issue  a  warrant  naming  or  describing  the 
offense  charged  to  have  been  committed,  and  the  county  in 
which  it  was  committed,  and  require  the  officer  to  whom  it 
shall  be  directed  forthwith  to  take  the  person  accused  and 
bring  him  before  some  court  or  magistrate  to  be  dealt  with 
according  to  law." 

Therefore,  in  all  cases  where  a  person  has  a  preliminary 
examination,  or  waives  his  right  to  such  examination,  the  de- 
fendant is  brought  before  the  magistrate  on  a  warrant  issued 
on  probable  cause,  and  supported  by  the  oath  or  affirmation  of 
some  person.  After  such  preliminary  examination,  if  it  shall 
appear  to  the  magistrate  that  an  offense  has  been  committed, 
and  that  there  is  probable  cause  to  believe  the  defendant 
guilty,  he  shall  either  accept  bail  from  the  defendant  for  his 
appearance  to  the  court  where  he  is  to  be  tried,  or,  if  the 
offense  be  not  bailable,  he  shall  be  committed  for  trial. 

The  cases  of  The  State  v.  Montgomery,  supra,  and  State  v. 
Nulf,  supra,  were  prosecutions  for  grand  larceny  —  felonies, — 
and  in  both  cases  preliminary  examinations  were  had  before 
the  filing  of  the  informations  in  the  district  court. 

In  the  case  of  State  v.  Montgomery  it  was  said : 

"  The  party  accused  has  the  right  to  a  preliminary  examina- 
tion and  the  finding  of  probable  cause  before  he  can  be  placed 
upon  final  trial.  At  such  examination  he  can  be  heard  by  his 
counsel  and  witnesses." 
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And  citing  from  Washiurn  v.  People,  10  Mich.,  385,  it  was 
further  said : 

"  The  object  of  this  verification  is  not,  as  in  the  examinations 
alluded  to,  to  satisfy  the  court  that  the  defendant  is  guilty. 
It  is  not  for  the  purpose  of  evidence,  which  is  to  be  weighed 
and  passed  upon,  but  only,  as  we  think,  to  secure  good  faith 
in  the  institution  of  the  proceedings  and  to  guard  against 
groundless  and  vindictive  prosecutions,  and  this  object  is  fully 
met  by  the  previous  examination  and  a  verification  upon  belief." 

The  case  of  State  v.  Nulf  was  decided  upon  the  authority 
of  State  V.  Montgomery,  supra,  and  therefore  these  decisions 
are  not  only  conclusive  against  the  claim  of  the  defendant,  but, 
if  they  have  any  bearing,  rather  tend  to  support  the  argument 
upon  which  the  claim  is  presented. 

Section  15  of  the  bill  of  rights  declares : 

"  The  right  of  the  people  to  be  secure  in  their  persons  and 
property  against  unreasonable  searches  and  seizures  shall  be 
inviolate,  and  no  warrant  shall  issue  but  on  probable  cause, 
supported  by  oath  or  aifirmation,  particularly  describing  the 
place  to  be  searched,  and  the  person  or  property  to  be  seized." 

Section  2  of  procedure  before  justices,  in  misdemeanors, 
reads : 

"  "Whenever  a  complaint  shall  be  made  to  a  justice  of  the 
peace,  on  the  oath  or  affirmation  of  a  person  competent  to 
testify,  charging  any  person  with  the  commission  of  any  mis- 
demeanor, he  shall  forthwith  issue  a  warrant  for  the  arrest  of 
such  person,  and  cause  him  to  be  brought  forthwith  before  him 
for  trial." 

We  held  in  In  re  Donnelly,  30  Kan.,  191,  that  where  a  person 
is  arrested  and  brought  before  a  justice  of  the  peace,  chai'ged 
with  the  commission  of  a  misdemeanor  of  which  the  justice 
of  the  peace  and  the  district  court  have  concurrent  original 
jurisdiction,  the  state  has  no  right  to  elect  to  treat  the  pro- 
ceedings before  the  justice  of  the  peace  as  a  mere  preliminary 
examination.  Therefore,  in  cases  of  misdemeanor,  of  which 
a  .justice  of  the  peace  and  district  court  have  concurrent  juris- 
diction, the  trial  must  proceed  upon  the  complaint  or  informa- 
tion filed,  without  any  preliminary  examination.  And  section 
12  of  said  chapter  128  is  the  only  authority  for  the  verification 
of  a  complaint  upon  a  belief  merely,  where  the  defendant  is 
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not  permitted  to  have  a  preliminary  examination  before  his 
final  trial,  excepting  in  the  cases  provided  for  by  the  statute 
for  filing  informations  against  fugitives  from  justice. 

In  this  condition  of  matters  the  question  recurs  upon  the 
interpretation  to  be  given  to  that  clause  of  section  15  of  the 
biU  of  rights,  "  that  no  warrant  shall  issue  but  on  probable 
cause,  supported  by  oath  or  affirmation."  Of  course,  it  must 
be  conceded  that  the  constitution  is  the  superior  and  para- 
mount law,  and  that  said  section  15  is  declaratory  of  the  funda- 
mental rights  of  the  citizen,  and  is  intended  to  protect  him  in 
his  liberty  and  property  against  the  arbitrary  action  of  those 
in  authority.  So  long  as  this  section  is  in  force,  the  principles 
therein  declared  are  to  remain  absolute  and  unchangeable 
rules  of  action  and  decision.  The  legislature  cannot  infringe 
thereon,  and  the  courts  must  yield  implicit  obedience  thereto. 
If  no  warrant  shall  issue  but  upon  probable  cause,  supported 
by  oath  or  affirmation,  the  support  must  be  something  more 
than  hearsay  or  belief.  Where  a  person  or  officer  states  upon 
oath  "that  the  several  allegations  and  facts  set  forth  in  the 
foregoing  information  are  true,  as  he  has  been  informed  and 
verily  believes,"  he  may  have  no  knowledge  of  or  information 
upon  the  subject  except  mere  hearsay,  and  yet  he  can  conscieh- 
tiously  make  such  declaration.  Atchison  v.  Bartholow,  4  Kan., 
124.  A  complaint  thus  verified  proves  nothing.  It  does  not 
state  facts,  but  only  the  affiant's  hearsay  knowledge  and  belief. 
It  is  not  a  complaint,  an  information  or  declaration  supported 
by  an  oath  or  affirmation.  AtoMson  v.  Bartholow,  supra; 
Thompson  v.  Higginbotham,  18  Kan.,  42.  At  common  law  an 
information  might  be  filed  under  the  English  practice  against 
persons  charged  with  misdemeanors,  yet  no  rule  was  granted 
in  regard  to  such  cases,  except  upon  such  evidence  as  would, 
uncontradicted,  make  out  the  offense  beyond  a  doubt.  Archb. 
Grim.  PL,  Y6;  Eex  v.  Willett,  6  Term  K.,  204;  Eexv.  William- 
son, 3  Barn.  &  Aid.,  582;  Rex  v.  Bull,  1  Wils.,  93;  Bex  v.  Eil- 
lers,  2  Chit.  E.,  163 ;  Regina  v.  Baldwin,  8  Adol.  &  E.,  168 ;  Ex 
parte  Williams,  cited  1  liar.  Dig.,  2268;  1  Chit.  Crim.  Law, 
856,  857.  Said  section  15  is  little  more  than  the  affirmation  of 
the  great  constitutional  doctrine  of  the  common'law.  Article 
4  of  the  amendments  to  the  constitution  of  the  United  States 
is  almost  identical  with  said  section  15,  and  Story  says  that 
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"this  provision  seems  indispensable  to  the  full  enjoyment  of 
the  rights  of  personal  security,  personal  liberty  and  private 
property,  .  .  .  and  its  introduction  into  the  amendments 
vvas,  doubtless,  occasioned  by  the  strong  sensibility  excited 
both  in  England  and  in  America  upon  the  subject  of  general 
warrants,  almost  upon  the  eve  of  the  American  revolution." 

2  Story,  Const.,  §  1902.  If  a  warrant,  in  the  first  instance, 
may  issue  upon  mere  hearsay  or  belief,  then  all  the  guards  of 
the  common  law  and  of  the  bill  of  rights  of  our  own  constitu- 
tion to  protect  the  liberty  and  property  of  the  citizen  against 
arbitrary  power  are  swept  away.  There  is  no  necessity  for 
going  so  far,  and  the  constitution  warrants  no  such  conclusion. 
The  expressions  of  the  bill  of  rights  are  very  plain  and  very 
comprehensive,  and  cannot  be  misunderstood.  The  oath  or 
aflfirmation  of  a  complaint  or  information  upon  which  a  de- 
fendant is  arrested  in  the  first  instance  must  set  forth  that  the 
allegations  and  facts  therein  contained  are  true.  See  dissent- 
ing opinion  of  Cranch,  J.,  in  the  case  of  Ms  parte  John  Atldns 
Surford,  1  Cranch,  C.  C,  3Y6,  which  opinion  was  adopted  by 
the  supreme  court  of  the  United  States.     Ex  parte  Burford, 

3  Cranch,  447;  State  v.  J.  H.,  1  Tyler  (Yt.),  444;  Conner  v. 
Com.,  3  Bin.  (Pa.),  38;  Msee  v.  Smith,  1  Dowl.  &  E.  (Court  of 
King's  Bench),  97;  State  v.  Mann,  5  Ired.  Law  (K  C),  45;  Ex 
parte  Burford  (Sup.  Ct.  Mich.),  19  E".  W.  Eep.,  170;  U.  S.  v. 
Turead  (ij.,^.  C.  C,  E.  D.  La.),' 20  Fed.  Eep.,  621.  If  a  county 
attorney  cannot  make  such  a  verification,  then  the  informa- 
tion or  complaint  should  be  made  by  the  oath  of  some  one 
who  can.  If  a  county  attorney  files  a  complaint,  and  verifies 
it  upon  belief,  under  section  12  of  said  chapter  128,  he  must 
also  attach  thereto  a  statement  supported  by  the  oath  or  affir- 
mation of  some  other  person  willing  to  testify  of  his  own 
knowledge  that  the  facts  and  allegations  stated  in  the  com- 
plaint or  information  are  true.  If,  upon  being  notified  by  an 
officer  or  other  person  of  the  violation  of  the  provisions  of 
that  act,  the  county  attorney  makes  diligent  inquiry  into  the 
facts  of  such  violation,  he  can,  in  almost  all  cases,  obtain  a 
statement  or  affidavit,  supported  by  the  oath  or  affirmation  of 
some  person,  which  will  justify  him  in  filing  the  complaint 
required  of  him  by  said  section  12 ;  and  such  affidavit  or  state- 
ment may  be  attached  to  such  complaint,  and  then  the  com- 
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plaint  will  not  be  founded  upon  surmise  or  hearsay,  but  will  be 
based,  in  fact  and  in  law,  upon  probable  cause,  supported  by 
oath  or  aflarmation,  and  thereon  a  warrant  may  issue  from  any 
court  having  competent  jurisdiction.  Of  course,  if  the  county 
attorney  has  personal  knowledge  of  the  matters  and  things 
charged  in  the  information,  he  may  support  it  by  his  own  oath 
or  affirmation. 

Upon  the  return  of  this  case  to  the  district  court,  the  com- 
plaint or  information  may  be  verified,  as  the  bill  of  rights 
commands,  and  a  warrant  thereon  may  issue  for  the  arrest  of 
the  defendant;  but  the  proceedings  already  had  are  erroneous. 
The  motion  to  set  aside  the  warrant  ought  to  have  been  sus- 
tained; therefore  the  judgment  of  the  district  court  must  be 
reversed  and  the  cause  remanded. 

(AH  the  justices  concurring.) 


"Waetnee  v.  The  State. 

(102  Ind.,  51.) 

Constitutional  law  :  Bight  of  trial  by  jury  —  Waiver  —  Plea  of  guilty. 

1.  Right  to  a  public  trial  by  an  impabtial  juet. —  Urraer  section  13 
of  the  bill  of  rights  in  the  constitution  of  this  stale,  in  all  criminal 
prosecutions  the  accused  has  the  right  to  a  public  trial  by  an  impartial 
jury,  and  of  this  right  he  cannot  be  deprived,  nor  can  he  waive  the 
same  unless  such  v^aiver  is  expressly  authorized  by  statute. 

3.  On  plea  op  guilty  ok  not  guilty,  jury  must  assess  punishment.— 
Under  section  1821,  R.  S.,1881,  the  defendant  in  a  capital  case  must  be 
tried  by  a  jury ;  and  upon  conviction  of  a  capital  offense,  upon  his  plea 
either  of  guilty  or  not  guilty,  it  is  in  the  discretion  of  the  jury  alone, 
under  the  statute,  to  assess  his  punishment,  either  that  he  suffer  death 
or  be  imprisoned  in  the  state  prison  during  life.  Upon  conviction  for 
such  offense  the  court  is  not  authorized  by  statute  to  assess  the  punish- 
ment without  the  intervention  of  a  jury ;  and  this  is  so  even  where  the 
defendant  interposes  a  plea  of  guilty. 

From  the  Jasper  Circuit  Court. 

^.  W.  Bahcook  and  S.  P.  Thompson,  for  appellant. 
F.  T.  Herd,  attorney-general,  for  the  state. 
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HowK,  J.  On  the  8th  day  of  January,  1885,  an  indictment 
containing  three  counts  was  duly  returned  into  the  court  below, 
in  each  of  which  counts  the  appellant  Weibern  Wartner  was 
properly  charged  with  the  commission  of  one  and  the  same 
felony  of  murder  in  the  first  degree.  Afterwards,  at  the  same 
term,  the  appellant  being  in  custody  was  brought  into  court, 
and  upon  arraignment,  for  plea  to  the  first  count  of  the  indict- 
ment, said  that  he  was  guilty  as  therein  charged.  Thereafter, 
on  the  21st  day  of  January,  1885,  it  was  shown  by  the  record 
that  "  the  court,  having  heard  the  evidence  and  being  sufBL- 
ciently  advised  in  the  premises,  finds  the  defendant  guilty,  on 
his  plea  of  guilty,  heretofore  entered  herein,  as  charged  in  the 
first  count  of  the  indictment,  and  assesses  his  punishment  at 
death."  Upon  this  finding  and  no  other,  on  the  same  day,  the 
court  adjudged  that  the  appellant,  Wartner,  should  suffer  the 
penalty  of  death,  in  the  statutory  mode,  on  the  15th  day  of 
May,  A.  D.  1885. 

It  is  very  clear  that  the  judgment  of  the  court,  in  this  cause, 
is  whoUy  unauthorized  by  law  and  must  be  set  aside  and  re- 
versed as  an  absolute  nullity.  Section  13  of  the  bill  of  rights, 
in  the  constitution  of  this  state,  provides  as  follows :  "  In  aU 
criminal  prosecutions  the  accused  shall  have  the  right  to  a 
pubhc  trial  by  an  impartial  jury  in  the  county  in  which  the 
offense  shall  have  been  committed,"  etc.  The  appellant's  right 
to  a  trial  of  this  prosecution  against  him  is  his  personal  and 
constitutional  right  which  he  cannot  be  deprived  of,  nor  can  he 
even  waive  such  right,  unless  such  waiver  is  expressly  author- 
ized by  statute.  The  appellant's  case,  as  charged  in  each  count 
of  the  indictment,  is  a  capital  case ;  and,  in  such  a  case,  there 
not  only  is  no  statutory  authority  for  the  defendant's  waiver 
of  his  right  to  a  trial  by  jury,  but  the  statute  declares  that  the 
trial  thereof  "must  be  by  jury."  In  section  1821,  K.  S.  1881, 
it  is  provided  as  follows :  "  The  defendant  and  prosecuting  at- 
torney, with  the  assent  of  the  court,  may  submit  the  trial  to 
the  court,  except  in  capital  cases.  All  other  trials  must  be  hj 
jury." 

Under  this  section  of  the  statute,  it  has  been  held  by  this 
court,  and  correctly  so,  we  think,  that  the  constitutional  right 
of  a  defendant  in  a  criminal  cause  to  a  public  trial  by  an  im- 
partial jury  is  a  right  which  he  may  waive  if  he  choose  so  to 
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do,  and  if  sucli  waiver  is  authorized  by  statute.  Murphy  v. 
State,  97  Ind.,  579.  Where  the  defendant  in  a  criminal  case  is 
authorized  by  statute  to  waive  a  trial  by  jury,  the  statute  is 
strictly  construed.  Thus,  it  has  been  repeatedly  held,  that 
where  such  a  statute  would  authorize  the  defendant  in  a  criminal 
case  to  waive  aE  right  to  a  jury  trial,  it  would  not  authorize 
him  to  consent  to  a  trial  by  a  jury  of  less  than  twelve  jurors. 
Brown  V.  State,  16  Ind.,  496 ;  Alien  v.  State,  54  Ind.,  461 ;  Jloore 
V.  State  exrel,  72  Ind.,  358. 

In  the  case  in  hand,  the  record  fails  to  show  whether  or  not 
the  appellant  waived,  or  attempted  to  waive,  his  constitutional 
right  to  a  trial  by  jury ;  but,  as  such  waiver  is  not  authorized 
by  statute  in  this  case,  the  silence  of  the  record  on  this  point 
is  wholly  immaterial.  Nor  is  it  material  that  the  record  fails 
to  show  any  objection  or  exception,  by  or  on  behalf  of  the 
appellant,  to  the  trial  of  his  case  by  the  court,  or  to  any  of  the 
proceedings  had  therein.  It  is  shown  by  the  record  that  ap- 
pellant's case  is  a  capital  case,  and  that  the  court,  without  the 
intervention  of  a  jury,  tried  his  case,  found  him  guilty  as 
charged,  and  adjudged  that  he  suffer  the  penalty  of  death. 
This  the  court  was  not  authorized  to  do,  nor  was  the  appellant 
authorized  to  consent  thereto  by  any  law  of  this  state.  Koer- 
ner  v.  State,  96  Ind.,  243.  After  the  appellant's  plea  of  guilty, 
the  proceedings  and  judgment  of  the  court  are  erroneous,  and 
errors  of  so  grave  a  character  that  he  has  the  right  to  insist 
upon  them  here  as  affording  substantial  grounds  for  the  reversal 
of  the  judgment.  The  law  of  his  case,  as  declared  in  section 
1904,  E.  S.  1881,  is  that  for  the  felony,  whereof  he  says  he  is 
guilty,  he  "  shall  suffer  death  or  be  imprisoned  in  the  state 
prison  during  life,  in  the  discretion  of  the  juryP  In  assessing 
his  punishment  the  record  shows  that  the  court  usurped  and 
exercised  a  discretion  which  the  statute  has  conferred  upon  the 
jury,  and  not  upon  the  court.  Under  the  statute  the  appellant 
had,  and  has,  the  right  to  have  a  jury  say,  in  their  discretion, 
which  one  of  the  two  punishments  he  shall  suffer. 

The  judgment  is  reversed  and  the  cause  is  remanded  with 
instructions  to  submit  the  same  to  a  jury. 
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Ex   PARTE   "WoOTEN. 

(62  Miss.,  174) 

Constitutional  law  :  Right  of  trial  hy  jury  in  petty  offenses. 

Section  31  of  article  1  of  the  constitution  (Mississippi)  /declares  that  "  The 
legislature,  incases  of  petit  larceny,  assault,  assault  and  battery,  affray, 
riot,  unlawful  assembly,  drunkenness,  vagrancy,  and  other  misde- 
meanors of  like  character,  may  dispense  with  an  inquest  of  a  grand 
jury  and  may  authorize  prosecutions  before  justices  of  the  peace." 
Under  this  provision  a  statute  authorizing  prosecutions  before  justices 
of  the  peace  for  violations  of  a  law  prohibiting  the  sale  of  intoxicating 
liquors  is  valid,  notwithstanding  it  provides  for  a  trial  "  without  the 
intervention  of  a  jury ; "  and  the  language  quoted  from  the  constitu- 
tion seems  to  contemplate  a  trial  by  a  justice  of  the  peace  rather  than 
by  a  jury. 

Appeal  from  the  decision  of  Hon.  "W.  S.  Featherston,  judge 
of  the  second  judicial  district,  on  habeas  corpus. 

An  act  of  the  legislature,  approved  March  7,  1882,  entitled 
"  An  act  prohibiting  the  sale  of  or  giving  away  of  intoxicating 
liquors  within  five  miles  of  the  University  of  Mississippi,"  pro- 
vided in  the  second  section  thereof  (the  first  section  having  de- 
fined the  offenses  embraced  in  the  act),  "  That  for  each  and 
every  violation  of  this  law  the  party  offending  shall,  upon  con- 
viction, be  fined  not  less  than  fifty  nor  more  than  one  hundred 
and  fifty  dollars,  or  imprisoned  not  less  than  one  nor  more  than 
six  months,  or  [be  punished]  by  both  such  fine  and  imprison- 
ment ;  .  .  .  and  the  several  justices  of  the  peace  of  Lafay- 
ette county  and  the  mayor  of  the  town  of  Oxford  shall,  upon 
affidavit  of  any  person,  have  concurrent  jurisdiction  with  the 
circuit  court  of  said  county  of  all  violations  of  the  same  [the 
statute]  in  said  county,  and  trials  be  had  in  said  mayor  and 
justices'  courts  without  the  intervention  of  a  jury,  subject  to 
appeals  as  in  other  criminal  oases,"  etc. 

W.  A.  J.  Wooten  was  brought  before  a  justice  of  the  peace 
of  Lafayette  county  upon  a  charge  of  violating  this  statute. 
He  demanded  a  trial  by  jury,  but  the  request  was  refused,  and 
the  justice  of  the  peace  himself  tried  the  charge,  found  the 
accused-  guilty,  and  sentenced  him  to  pay  a  fine  of  $75.  In 
default  of  payment  of  his  fine  he  was  put  in  jail.  Thereupon 
he  applied  for  the  writ  in  this  case  and  asked  to  be  released 
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from  his  confinement,  on  the  ground  that  his  request  for  a  jury 
trial  had  been  refused  and  he  had  been  convicted  by  the  jus- 
tice of  the  peace.  The  judge,  after  hearing  his  case,  remanded 
the  relator  to  jail,  and  he  appealed  to  this  court. 

Section  31,  article  I,  of  our  constitution  (which  is  involved 
in  the  decision  of  this  case),  is  in  the  following  language:  "No 
person  shall,  for  any  indictable  offense,  be  proceeded  against 
criminally  by  information,  except  in  cases  arising  in  the  land 
or  naval  forces,  or  the  militia  when  in  actual  service ;  provided, 
that  the  legislature  in  cases  of  petit  larceny,  assaults,  assault 
and  battery,  affray,  riot,  unlawful  assembly,  drunkenness,  va- 
grancy, and  other  misdemeanoi-s  of  like  character,  may  dis- 
pense with  an  inquest  of  a  grand  jury,  and  may  authorize 
prosecutions  before  justices  of  the  peace  or  such  other  inferior 
court  or  courts  as  may  be  established  by  the  legislature ;  and 
the  proceedings  in  such  cases  shall  be  regulated  by  law." 

W.  V.  Sullivan,  for  the  appellant. 

J.  L.  Hwrris,  for  the  state. 

Campbell,  C.  J.,  delivered  the  opinion  of  the  court : 
Section  31,  article  I,  of  the  constitution  of  this  state  em- 
powers the  legislature  to  authorize  prosecutions  before  justices 
of  the  peace  or  other  inferior  courts  of  its  creation  in  cases  of 
misdemeanors  of  the  character  enumerated,  viz. :  petit  larceny, 
assault  and  battery,  and  others  mentioned  for  illustration, 
and  to  regulate  the  proceedings  in  such  cases.  So  far  from  its 
being  the  constitutional  right  of  one  thus  prosecuted  before 
a  justice  of  the  peace  or  other  inferior  court  to  be  tried  by  a 
jury,  it  may  be  seriously  doubted  whether  the  introduction  of  a 
jury  by  act  of  the  legislature  is  not  a  marring  of  the  constitu- 
tional scheme  for  the  trial  of  petty  offenses  by  a  justice  of  the 
peace  or  other  inferior  court  to  be  created.  There  is  no  allu- 
sion to  a  jury  in  the  section  cited,  and  the  language  employed 
suggests  a  trial  by  the  justice  of  the  peace  or  other  court, 
rather  than  by  a  jury  in  such  court. 

Judgment  affirmed. 

Note. — The  summary  manner  in  which  the  court  in  the  above  case  dis- 
poses of  a  great  constitutional  question  is  somewhat  remarkable,  if  not 
actually  alarming.  But,  disclaiming  any  intention  to  impugn  the  motives 
of  the  Mississippi  court,  we  may  here  very  aptly  quote  the  language  em- 
ployed by  Mr.  Justice  Cooley  in  State  Tax-Law  Oases,  54  Mich.,  350-446. 
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He  says :  "  Personally,  I  have  little  care  how  this  case  shall  be  decided ;  but 
it  seems  to  me  that  in  constitutional  questions  the  court  is  drifting  to  this 
position;  that  those  statutes  are  constitutional  which  suit  us,  and  those  are 
void  which  do  not."  Every  lawyer  who  has  given  thought  to  the  subject 
of  legislation  for  the  suppression  of  intemperance,  and  who  has  carefully 
examined  and  analyzed  the  decisions  of  courts,  will  admit  that  more  un- 
certainty and  doubt  have  crept  into  the  administration  of  the  criminal  law 
through  hasty  and  ill-guarded  dicta  and  decisions  bearing  upon  this 
class  of  statutory  crimes  than  through  all  other  agencies.  It  is  not  our 
purpose  to  assail  laws  of  this  nature,  for,  whatever  views  we  may  entertain 
on  the  subject,  we  agree  with  the  author  of  the  "  Eights  of  Man,"  that 
"  it  is  better  to  obey  a  bad  law,  making  use  at  the  same  time  of  every  argu- 
ment to  show  its  errors  and  procure  its  repeal,  than  to  forcibly  violate  it, 
because  the  precedent  of  breaking  a  bad  law  might  weaken  the  force  and 
lead  to  a  discretionary  violation  of  those  which  are  good."  From  this  text 
courts  and  judges  may  draw  salutary  lessons.  To  ascertain  what  the  law 
is  and  to  decide  whether  or  not  it  conflicts  with  the  constitution  is  the 
alpha  and  the  omega,  the  beginning  and  the  end,  of  a  judge's  duty.  A 
criminal  statute  of  doubtful  meaning  ought  always  to  be  construed  in  favor 
of  the  liberty  of  the  citizen  rather  than  against  it,  and  when  a  law  falls 
within  the  ban  of  the  constitution,  courts  ought  to  place  their  seal  of  con- 
demnation upon  it  regardless  of  their  personal  feelings,  passions  or  preju- 
dices. In  this  way  only  can  courts  uphold  the  dignity  and  maintain  the 
majesty  and  supremacy  of  the  law  under  the  constitution.  Under  our 
political  system  we  have  neither  king  nor  pai-liament  as  the  final  arbiter 
between  the  citizen  and  the  government  or  state.  In  war  and  in  peace,  at 
all  times  and  under  all  circumstances,  our  courts  are  ready  to  guard  and 
protect  the  rights  and  liberties  of  the  citizen  under  the  constitution.  At 
their  bidding  legislative  enactments  made  in  contravention  of  the  constitu- 
tion are  held  inoperative  and  void.  Executive  decrees,  functions  and  pre- 
rogatives exercised  and  performed  by  the  president,  whether  in  the  capacity 
of  civil  magistrate  or  as  commander-in-chief  of  the  land  and  naval  forces 
of  the  nation,  when  not  sanctioned  by  that  instrument  are  stayed,  modified 
or  annulled.  From  the  moment,  therefore,  that  any  judge  who  is  called 
upon  to  decide  a  question  involving  the  rights  or  liberties  of  a  citizen  per- 
mits himself  to  be  swayed  by  personal  prejudices,  however  honest,  our 
constitutional  guaranties  are  as  nothing,  and  the  Uberties  of  the  people  ai'e 
at  an  end.  It  is  aptly  said  by  the  learned  historian  who  wrote  T!ie  De- 
cline and  Fall  of  the  Eoman  Empire,  that  the  principles  of  a  free  constitution 
are  irrecoverably  lost  when  the  legislative  power  is  nominated  by  the 
executive.  And,  with  equal  force,  may  it  be  said  that  when  a  judge  is 
elected  to  fill  a  judicial  position  because  of  his  predilections  in  favor  of  a 
particular  law,  or,  when  he  is  set  aside  and  defeated  for  the  office  because 
he  has  the  manhood  to  do  right,  the  boast  of  freedom  under  a  written  con- 
stitution becomes  a  "tinkling  cymbal'' — the  cant  of  hypocrisy;  and,  soon 
or  late,  in  such  case,  the  structure  of  our  institutions  must  fall  with  crush- 
ing force  upon  the  heads  of  those  who  are  slowly  but  surely  weakening 
and  impairing  its  foundations.  If  judges,  who  are  the  creatures  of  the 
people,  are  to  be  sv^ayed  by  the  clamor  of  the  majority,  and  to  hold  "thalT 
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those  statutes  are  constitutional  which  suit  us,  and  those  are  void  which  do 
not,"  what  difference  can  there  be  in  this  particular  between  a  republican 
form  of  government  under  a  written  constitution  and  an  absolute  mon- 
archy, such  as  it  was  sought  to  establish  under  James  the  First  of  England? 
That  despot,  in  order  to  give  colorable  legal  sanction  to  his  usurpations, 
resorted  to  the  expedient  of  holding  the  court  of  high  commission,  the 
king  thus  ' '  judging  whatever  cause  he  pleased,  in  his  own  person,  free  from 
all  risk  of  prohibition  and  appeal."  In  the  hope  of  having  his  schemes  in 
this  behalf  favorably  prejudged,  he  summoned  his  judges  before  him  on  a 
Sunday  in  order  to  ascertain  what  they  might  say  against  the  proposal 
suggested.  Archbishop  Bancroft,  acting  as  spokesman  of  the  king, 
claimed  that  as  the  judges  were  but  the  king's  delegates  to  administer  the 
law  in  his  name,  what  might  be  done  by  the  agent  could  be  done  by  the 
.  principal.  "This  is  clear  divinity,"  said  his  grace;  ''such  authority  doubt- 
less belongs  to  the  king  by  the  word  of  God  in  the  Scriptures."  But  my 
Lord  Coke  and  his  associates  could  not  be  swayed  by  the  persuasive  argu- 
ment of  the  archbishop.  They  were  found  faithful  to  their  great  trusts, 
and  upheld  the  honor,  dignity  and  integrity  of  the  judiciary.  They 
maintained  the  majesty  of  the  law  as  it  was  handed  down  to  them  in 
Magna  Charta,  and  denied  the  right  of  the  king  to  sit  in  judgment  in  the 
courts,  even  at  the  risk  of  incurring  displeasure  and  of  being  stripped 
of  their  lands,  dignities  and  offices. 

A  case  recently  arose  in  Iowa  in  which  the  chief  justice  of  the  court  of 
that  state  and  his  associates  on  the  bench  were  put  to  a  somewhat  similar 
test  by  the  king  Majority.  The  cliief  justice  was  serving  the  last  year  of 
his  term  as  justice  of  the  supreme  court  when  called  upon  to  decide  the 
case  of  Koehler  and  Lange  v.  Hill,  60  Iowa,  543.  The  question  presented 
in  the  case  concerned  the  validity  of  an  amendment  to  the  constitution 
prohibiting  the  manufacture  and  sale  of  intoxicating  liquors  as  a  beverage, 
this  amendment  having  been  adopted  by  a  majority  of  about  thirty  thou- 
sand at  an  election,  and  agreed  to  by  two  successive  general  assemblies  be- 
fore its  submission  to  the  electors,  but  not  in  the  manner  required  by  the 
constitution.  The  chief  justice  knew  as  well  as  he  knew  anything  that  the 
decision  he  was  about  to  deliver  would  defeat  his  renomination  for,  and  re- 
election to,  the  judgeship ;  and,  indeed,  the  language  used  by  him  clearly 
shows  that  he  was  impressed  with  the  consciousness  that  he  was  tolling  his 
own  judicial  death  knell.  And  yet  courageously  and  unflinchingly  he  says : 
"  We  have  approached  and  discussed  this  grave  question  with  a  full  appre- 
ciation of  the  responsibilities  which  it  involves,  and  we  have  given  to  its 
consideration  the  earnest  attention  which  its  importance  demands.  We 
have  sought  to  maintain  the  supremacy  of  the  constitution  at  whatever 
hazard.  It  is  for  the  protection  of  minorities  that  constitutions  are  framed. 
Sometimes  constitutions  must  be  interposed  for  the  protection  of  majorities 
even  against  themselves.  Constitutions  are  adopted  in  times  of  pubhc  re- 
pose, when  sober  reason  holds  her  citadel,  and  are  designed  to  check  the 
surging  passions  in  times  of  popular  excitement.  But  if  courts  could  be 
coerced  by  popular  majorities  into  a  disregard  of  their  provisions,  constitu- 
_^tions  would  become  mere  '  ropes  of  sand,'  and  there  would  be  an  end  of 
social  security  and  of  constitutional  freedom.     The  constitution  is  the  paUa- 
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dium  of  republican  freedom.  The  young  men  coming  forwaa-d  upon  the 
Btage  of  political  action  must  be  educated  to  venerate  it ;  those  already  upon 
the  stage  must  be  taught  to  obey  it.  Whatever  interests  may  be  advanced 
or  may  suffer,  whoever  or  whatever  may  be  '  voted  up  or  voted  down,'  no 
Bacreligious  hand  must  be  laid  upon  the  constitution."  Judge  Day  was  rel- 
egated to  private  life,  but  he  performed  a  patriotic  duty  in  a  great  way,  and 
it  is  to  be  hoped  that  his  noble  example  wOl  long  remain  as  the  standard  of 
an  honest,  upright,  brave  and  spotless  judiciary. 

Passing,  then,  from  this  general,  to  a  more  particular,  discussion  of 
the  question  involved  in  the  above  case,  besides  the  constitutional  pro- 
vision quoted  in  the  statement  of  the  case,  it  is  provided  in  the  bill  of 
rights,  article  1,  section  7,  that  in  all  ci'iminal  prosecutions,  whether  by 
indictment  or  information,  the  accused  shall  be  entitled  to  a.  speedy  and 
public  trial  by  a  jury ;  by  section  12  of  the  same  article  it  is  also  provided 
that  the  right  of  trial  by  jury  shall  remain  inviolate ;  and  by  section  32  it  is 
provided  that  the  enumeration  of  rights  in  this  constitution  shall  not  be 
construed  to  deny  or  impair  others  retained  by,  and  inherent  in,  the  people. 
In  expounding  the  constitution,  every  word  must  have  its  due  force  and 
appropriate  meaning,  for  it  is  not  to  be  inferred  that  in  an  instrument  of  that 
kind,  which  was  intended  to  serve  as  the  mere  groundwork  or  outlines  of 
fundamental  principles,  words  were  inserted  which  were  to  have  no  force 
or  meaning.  Every  word  appears  to  have  been  weighed  with  the  utmost 
deliberation,  and  its  force  and  effect  seem  to  have  been  fully  understood  by 
the  men  who  framed  it.  Applying  this  principle  to  the  provisions  of  the 
constitution  above  quoted,  it  is  evident  that  the  words  employed  in  sections 
7  and  12  of  the  bill  of  rights  were  not  intended  to  be  abrogated  by  the  i>ro- 
vision  that  the  legislature,  in  cases  of  petit  larceny,  etc.,  may  dispense  with 
an  inquest  of  a  grand  jury,  and  may  authorize  prosecutions  before  justices 
of  the  peace,  etc.  To  the  impartial  legal  mind  it  must  seem  evident  that 
the  first  provisions  relate  to  the  trial  of  the  accused,  whether  prosecuted 
upon  indictment  or  information,  and  that  the  other  provision  relates  merely 
to  the  mode  in  which  such  prosecutions  may  be  instituted;  that  is,  in 
petty  offenses  the  legislature  may  dispense  with  an  inquest  of  a  grand  jury, 
and,  in  that  event,  it  may  authorize  prosecutions  to  be  instituted  before 
justices  of  the  peace,  or  other  inferior  courts,  by  complaint  made  under 
oath  by  a  private  individual,  or  by  information  preferred  by  the  public 
prosecutor,  or  in  such  manner  as  may  be  provided  by  law.  Even  in  Eng- 
land, where  the  rights  of  the  subject  are  not  so  scrupulously  guarded  by 
constitutional  provisions  as  in  this  country,  it  is  said  that  no  right  is  more 
fundamental  than  that  of  an  open  trial  by  a  petit  jury  for  crimes ;  so  that, 
for  example,  "wherever  an  act  of  parliament  makes  an  offense,  and  is 
silent  in  the  manner  of  trying  it,  it  shall  be  intended  to  be  a  trial  per  pais, 
according  to  Magna  Charta."  Reg.  v.  Sturney,  7  Mod.,  99.  The  same  rule 
of  construction  applies  to  constitutional  provisions  which  appUes  to  the 
construction  of  statutes  and  acts  of  parUament.  Mr.  Dwarris  lays  it  down 
as  a  fundamental  rule,  that  "upon  all  acts  of  parliament  such  construction 
should  be  made  as  that  one  clause  should  not  frustrate  and  destroy,  but,  on 
the  contrary,  explain  and  support,  another."  Potter's  Dwarris  on  Stat. 
Conats.,  271.  "It  may  be  laid  down  as  an  invariable  rule  that  the  law 
favors  liberty,  so  that,  in  the  construction  of  the  penal  statute,  where  the 
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interpretation  is  dubious,  that  sense  must  be  pursued  ceteris  paribus,  which 
is  more  beneficial  to  the  subject  or  the  party  suffering.  Thus,  where  an 
act  directs  that  the  justices  shall  commit  an  offender  to  prison  for  '  twelve 
months,'  the  justices  may  not  alter  the  words  and  commit  him  for  '  a 
year ; '  for  in  this  respect  twelve  months  and  one  year  are  not  the  same,  but 
the  months  must  be  computed  at  twenty-eight  days  to  the  month,  and  not 
as  calendar  months,  unless  it  be  so  expressed  in  the  act."    Id.,  379. 

In  probably  all  the  states  there  are  provisions  in  the  state  constitutions 
corresponding  more  or  less  in  their  terms  to  those  in  the  constitution  of 
Mississippi.  Under  the  peculiar  phraseology  of  some  of  these  constitutional 
provisions  it  has  been  held  that  if  a  statute  provides  for  a  trial  to  be  con- 
ducted without  a  jury,  and  authorizes  an  appeal  and  provides  for  a  jury 
trial  of  the  cause  upon  the  appeal,  it  does  not  violate  the  constitution  by 
reason  of  its  merely  erecting  this  vestibule  through  which  the  parties  may 
enter  to  find  the  jury  beyond.  We  think  that  such  a  construction  is  not 
only  a  departure  from  the  plain  language  of  the  constitutional  provisions 
,  securing  to  the  accused  the  right  of  trial  by  jury,  but  is  at  wax  with  the 
spirit  of  American  institutions.  If  a  man  be  accorded  the  right  of  trial  by 
jury,  of  what  avail  is  it  to  him  if  he  be  denied  that  right  in  the  court  which 
has  original  jurisdiction  of  the  cause?  Every  constitutional  provision  guar- 
antying to  the  accused  the  right  of  trial  by  jury  means  the  right  of  trial  in 
the  court  having  jurisdiction  of  the  cause,  if  it  means  anything.  For  in 
almost  every  constitution  of  every  state  in  the  Union  a  provision  is  found 
securing  to  the  defendant  in  criminal  and  civil  proceedings  the  right  of  ap- 
peal. To  deny  the  right  of  trial  by  jury  to  the  accused  in  an  inferior  court 
having  original  jurisdiction  of  the  cause  would  serve  in  many  instances  as 
a  virtual,  if  not  an  absolute,  denial  of  one  of  the  most  sacred  rights  inher- 
ent in  the  people. 

The  biU  of  rights  of  Mississippi  provides  that  "  the  enumeration  of  rights 
in  this  constitution  shall  not  be  construed  to  deny  or  impair  others  retained 
by  it  and  inherent  in  the  people."  The  meaning  of  a  provision  of  this  kind 
is  easier  to  imagine  than  to  define.  It  would  seem  that  the  people  of  that 
state  have  retained  certain  powers  which  are  above  the  constitution  —  pow- 
ers which  are  certainly  above  the  legislature,  the  executive  and  the  courts. 
That  power  may  be  said  to  be  an  indefinable  something  —  a  power  inherent 
in  the  people  which  they  have  never  surrendered  to  the  government  or  any 
of  its  departments.  Mr.  Justice  Miller,  seeking  to  find  an  exposition  for 
such  a  power  in  Loan  Association  v.  Topeka,  20  Wall.,  655,  uses  the  follow- 
ing language :  "  It  must  be  conceded  that  there  are  such  rights  in  every  free 
government  beyond  the  conti'ol  of  the  state.  A  government  which  recog- 
nizes no  such  rights,  which  holds  the  lives,  the  liberty  and  the  property  of 
its  citizens  subject  at  all  times  to  the  absolute  disposition  and  unlimited 
control  of  even  the  most  democratic  depository  of  power,  is  after  aU  but  a 
despotism.  It  is  true  it  is  a  despotism  of  the  many,  of  the  majority,  if  you 
choose  to  call  it  so,  but  it  is  none  the  less  a  despotism.  It  may  well  be 
doubted  if  a  man  is  to  hold  all  that  he  is  accustomed  to  call  his  own,  all  in 
which  he  has  placed  his  happiness,  and  the  security  of  which  is  essential  to 
that  happiness,  under  the  unlimited  dominion  of  others,  whether  it  is  not 
wiser  that  this  power  should  be  exercised  by  one  man  than  by  many. 

"The  theory  of  our  governments,  state  and  national,  is  opposed  to  the 
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deposit  of  unlimited  power  anywhere.  The  executive,  the  legislative  and 
the  judicial  branches  of  these  governments  are  all  of  limited  and  defined 
powers.  There  are  limitations  on  such  power  which  grow  out  of  the  es- 
sential natiu-e  of  all  free  government — implied  reservations  of  individual 
rights,  without  which  the  social  compact  could  not  exist,  and  which  are  re- 
spected by  all  governments  entitled  to  the  name."  In  Colder  and  wife  v. 
Bull,  3  Dallas,  386,  Judge  Chase  says:  "  I  cannot  subscribe  to  the  omnipo- 
tence of  a  state  legislature,  or  that  it  is  absolute  and  without  control,  al- 
though its  authority  should  not  be  expressly  restrained  by  the  constitution  or 
fundamental  law  of  the  state.  .  .  .  The  nature  and  ends  of  legislative 
power  will  limit  the  exercise  of  it.  This  fundamental  principle  flows  from 
the  very  nature  of  our  free  repubhcan  governments  —  that  no  man  should 
be  compelled  to  do  what  the  laws  do  not  require,  nor  to  refrain  frow,  acts 
ivhich  the  laws  permit.  There  are  acts  which  the  federal  or  state  legislature 
cannot  do  without  exceeding  then-  authority.  There  are  certain  vital  prin- 
ciples in  our  free  repubhcan  governments  which  will  determine  and  over- 
rule an  apparent  and  flagrant  abuse  of  legislative  power ;  as  to  authorize 
manifest  injustice  by  positive  law,  or  to  take  away  that  security  for  per- 
sonal liberty  or  private  property  for  the  protection  whereof  government 
was  estabhshed.    ... 

"A  few  instances,"  he  adds,  "wUl  suffice  to  explain  what  I  mean.  A 
law  that  punishes  a  citizen  for  an  innocent  action,  or,  in  other  words,  for  an 
act  which,  when  done,  was  in  violation  of  no  existing  law  —  a  law  that  de- 
stroys or  impairs  the  laivful  private  contracts  of  citizens  —  a  law  that  makes 
a  man  a  judge  in  his  own  cause,  or  a  law  that  takes  property  from  A.  and 
gives  it  to  B.  It  is  against  all  reason  and  justice  for  a  people  to  intrust  a 
legislature  with  such  powers,  and  therefore  it  cannot  be  presumed  that  they 
have  done  it.  .  .  .  The  legislature  cannot  change  innocence  into  guilt, 
or  punish  innocence  as  a  crime,  or  violate  the  right  of  antecedent  lawful 
private  contract  or  the  right  of  private  property,^' 

Chief  Justice  Marshall  says  in  J'teicTier  v.  Peck,  6  Cranch,  135:  "It  may 
well  be  doubted  whether  the  nature  of  society  and  of  government  does  not 
prescribe  some  Umits  to  the  legislative  power.  .  .  .  How  far  the  power 
of  giving  the  law  may  involve  every  other  power,  in  cases  where  the  con- 
stitution is  silent,  never  has  been,  and  perhaps  never  can  be,  definitely 
stated."  The  fifth  amendment  to  the  constitution  of  the  United  States 
provides:  "No  person  shall,  etc.,  be  deprived  of  life,  liberty  or  property 
without  due  process  of  law  "  —  a  provision  taken  from  Magna  Charta,  and 
which  has  been  uniformly  held  to  comprehend  in  its  meaning  a  trial  by 
jury.  The  provisions  of  the  constitution  of  the  United  States  have  always 
been  constmed  as  binding  only  upon  the  federal  government  and  not  upon 
the  states.  But  in  1867  the  fourteenth  amendment  to  the  constitution  was 
adopted,  which  extends  this  protection  in  the  broadest  terms,  not  only  as 
against  the  federal  government,  but  the  governments  of  the  respective 
states.  It  is  provided:  "  No  state  shall  make  or  enforce  any  law  which 
shall  abridge  the  privileges  or  immunities  of  citizens  of  the  United  States ; 
nor  shall  any  state  deprive  any  person  of  life,  liberty  or  property  without 
due  process  of  law."  Comstock,  J.,  in  Wynehamer  v.  The  People,  13  N.  Y., 
393,  discussing  the  meaning  of  the  words  "  due  process  of  law"  and  "  law 
of  the  land,"  says :  "  No  doubt,  it  seems  to  me,  can  be  admitted  of  the  mean- 
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ing  of  these  provisions.  To  say,  as  has  been  suggested,  that  '  the  law  of 
the  land '  or  '  due  process  of  law '  may  mean  the  very  act  of  legislation 
which  deprives  the  citizen  of  his  rights,  privileges  or  property,  leads  to  a 
simple  absurdity.  The  constitution  would  then  mean  that  no  person  shall 
be  deprived  of  his  property  or  rights,  unless  the  legislature  shall  pass  a  law 
to  effectuate  the  wrong,  and  this  would  be  throwing  the  restraint  entirely 
away.  The  true  interpretation  of  these  constitutional  phrases  is,  that  where 
rights  are  acquired  by  the  citizen  under  the  existing  law,  there  is  no  jjower 
in  any  branch  of  the  government  to  take  them  away ;  but  where  they  are 
held  contrary  to  the  existing  law,  or  are  forfeited  by  its  violation,  then  they 
may  be  taken  from  him  —  not  by  any  act  of  the  legislature,  but  in  the  due 
administration  of  the  law  itself  before  the  judicial  tribunals  of  the  state. 
The  cause  or  occasion  for  depriving  the  citizen  of  his  supposed  rights  must 
be  found  in  the  law  as  it  is,  or,  at  least,  it  cannot  be  created  by  a  legislative 
act  which  aims  at  their  destruction.  Where  rights  of  property  are  admitted 
to  exist  the  legislature  cannot  say  they  shall  exist  no  longer ;  nor  will  it 
make  any  difference  that  a  process  and  a  tribunal  are  appointed  to  execute 
the  sentence.  If  this  is  the  'law  of  the  land'  and  'due  process  of  law,' 
within  the  meaning  of  the  constitution,  then  the  legislature  is  omnipotent. 
It  may,  under  the  same  interpretation,  pass  a  law  to  take  away  liberty  or 
life  without  a  pre-existing  cause,  appointing  judicial  and  executive  agencies 
to  execute  its  wiU.  Property  is  placed  by  the  constitution  in  the  same  cat- 
egory with  hberty  and  life. 

"  Clear  as  this  matter  stands  upon  principle,  it  is  equally  well  settled  by 
authority.  Chief  Justice  Gibson,  of  Pennsylvania,  speaking  of  a  similar 
clause  in  the  constitution  of  that  state,  and  of  the  right  of  property  as  pro- 
tected by  it,  says :  '  What  law?  Undoubtedly  a  pre-existing  i-ule  of  conduct, 
not  an  ex  post  facto  rescript  or  decree  made  for  the  occasion.  The  design 
of  the  convention  was  to  exclude  arbitrary  power  from  every  branch  of  the 
government ;  and  there  would  be  no  exclusion  of  it  if  such  rescripts  or  de- 
crees were  to  take  effect  in  the  form  of  a  statute.  The  right  of  property  has 
no  foundation  or  security  but  the  law ;  and  when  the  legislature  shall  suc- 
cessfully attempt  to  overturn  it,  even  in  a  single  instance,  the  liberty  of  the 
citizen  is  no  more.'  Norman  v.  Heist,  5  Watts  &  Serg.,  193.  And  Chief 
Justice  Bronson,  of  this  state,  in  Taylor  v.  Porter,  4  HUl,  145,  says :  '  The 
words  '  law  of  the  land,'  as  here  used,  do  not  mean  a  statute  passed  for 
the  purpose  of  working  the  vtTong.  That  construction  would  render  the  re- 
striction absplutely  nugatory,  and  turn  this  part  of  the  constitution  into 
mere  nonsense.'  And  again :  '  The  meaning  of  the  section,  then,  seems  to 
be,  that  no  member  of  the  state  shall  be  disfrancliised  of  any  of  his  rights 
and  privileges,  unless  the  matter  be  adjudged  against  him  upon  ti-ial  had 
according  to  the  course  of  the  common  law.  It  must  be  ascertained  judi- 
cially that  he  has  forfeited  his  privileges,  or  that  some  one  else  has  a  superior 
title  to  the  property  he  possesses,  before  either  of  them  can  be  taken  from 
him.  It  caimot  be  done  by  mere  legislation.'  Again  he  adds,  speaking  of 
the  words  '  due  process  of  law : '  '  If  the  legislature  can  take  the  property 
of  A.,  and  give  it  to  B.,  they  can  take  A.  himself  and  either  shut  him  up  in 
prison,  or  put  him  to  death.  But  none  of  these  things  can  be  done  by  mere 
legislation." 

Chief  Justice  RufHn,  of  North  Carolina,  in  a  very  able  and  elaborate 
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judgment,  involving  the  construction  and  force  of  a  similar  clause  in  the 
constitution  of  that  state,  laid  down  the  doctrine  that  "  the  terms  'law  of 
the  land '  do  not  mean  merely  an  act  of  the  general  assembly.  If  they 
did,  every  restriction  upon  the  legislative  authority  would  be  at  once  abro- 
gated." And  he  adds:  "In  reference  to  the  infliction  of  punishment  and 
divesting  of  the  rights  of  property,  it  has  been  repeatedly  held  in  this  state, 
and,  it  is  believed,  in  every  state  in  the  Union,  that  there  are  limitations 
upon  the  legislative  power,  notwithstanding  those  words;  and  that  the 
clause  itself  means  that  such  legislative  acts  as  profess,  in  themselves,  di- 
rectly to  punish  persons,  or  to  deprive  the  citizen  of  his  property  without 
trial  before  the  judicial  tribunals  and  a  decision  upon  the  matter  of  right, 
as  determined  by  the  laws  under  which  it  vested,  according  to  the  course, 
mode  and  usages  of  the  common  law  as  derived  from  our  forefathers,  are 
not  effectually  'laws  of  the  land,'  for  those  purposes.''  Hoke  v.  Henderson, 
4  Dev.,  15. 

Chancellor  Kent,  3  Com.  (N.  Y.),  13,  says :  "  The  words  '  law  of  the  land,' 
as  used  originally  in  Magna  Charta,  in  i-eference  to  this  subject,  are  under- 
stood to  mean  due  process  of  law,  that  is,  by  indictment  or  presentment  of 
good  and  lawful  men;  'and  this,'  says  Lord  Coke,  'is  the  true  sense  and 
exposition  of  those  words.'  The  better  and  larger  definition  of  due  process 
of  law  is,  that  it  means  law  in  its  regular  course  of  administration  through 
courts  of  justice."  See,  also.  Story  on  Const.,  661;  10  Yerger,  59;  3  Coke, 
Inst.,  45-50. 

In  Wilkinson  v.  Leland,  3  Peters,  657,  Mr.  Justice  Story  says :  "  The  fun- 
damental maxims  of  a  free  government  seem  to  require  that  the  i-ights  of 
personal  hberty  and  private  property  should  be  held  sacred.  At  least  no 
court  of  justice  in  this  country  would  be  warranted  in  assuming  that  the 
power  to  violate  and  disregard  them —  a  power  so  repugnant  to  the  common 
principles  of  justice  and  civU  liberty  —  lurked  under  any  general  grant  of 
legislative  authority,  or  ought  to  be  implied  from  any  general  expressions 
of  the  win  of  the  people.  The  people  ought  not  to  be  presumed  to  part  vsdth 
rights  so  vital  to  their  security  and  well  being,  without  very  strong  and  di- 
rect expressions  of  such  an  intention."  A  similar  construction  was  given 
those  provisions  by  Chancellor  Sanford,  in  Baker  v.  The  People,  3  Cowen, 
686.  He  says,  "  the  power  of  the  legislature  in  the  punishment  of  crimes  is 
not  a  special  grant,  or  a  hmited  authority  to  do  any  particular  thing,  or  to 
act  in  any  particular  manner.  ...  A  law  which  should  declare  it  a 
crime  to  exercise  any  fundamental  right  of  the  constitution,  as  the  right  of 
suffrage  or  the  free  exercise  of  religious  worship,  wotild  infringe  an  express 
rule  of  the  system,  and  would,  therefore,  not  be  within  the  general  power 
over  crimes;  .  .  .  a  law  enacting  that  a  criminal  should,  as  a  punishment 
for  his  offense,  forfeit  the  right  of  trial  by  jury,  would  contravene  the  con- 
stitution, and  a  deprivation  of  this  right  could  not  be  allowed  in  the  form  of 
a  punishment.  Any  other  right,  thus  secured  as  universal  and  inviolable, 
must  equally  prevail  against  the  general  power  of  the  legislature  to  select 
and  prescribe  punishments.  These  rights  are  secured  to  all ;  to  criminals  as 
well  as  to  others ;  and  a  punishment  consisting  solely  in  the  deprivation  of 
such  a  right  would  be  an  evident  infringement  of  the  constitution ;  and  all 
punishments  which  do  not  subvert  such  rules  and  rights  of  the  constitution 
axe  within  the  scope  and  choice  of  the  legislative  power." 
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It  would  be  supererogatory  to  multiply  authorities  under  this  head  with  a 
view  to  proving  that,  under  the  provisions  of  the  constitution  of  Mississippi, 
a  party  accused  of  crime  cannot  be  deprived  of  a  trial  by  jury  wherever  and 
whenever  accused,  unless  the  court  should  violate  every  principle  of  con- 
struction by  erecting  a  vestibule  through  which  he  may  enter  to  find  a  jury 
beyond.  And  this  the  court  has  no  right  to  do.  It  has  no  right  to  interpo- 
late words  nor  give  to  the  constitution  a  meaning  which  it  was  never  intended 
to  have.  The  trial  by  jury  guarantied  by  the  constitution  means  a  trial  be- 
fore any  tribunal  having  jurisdiction  of  the  offense,  whether  that  tribunal 
be  one  of  inferior  or  superior  jurisdiction. 


State  y.  Chapmatt. 
(33  Kan.,  134.) 

CONSTRTJCTION  OF  PENAL  STATUTE :  EsCUpB  fvom  priSOV,, 

1.  Penal  statutes  must  be  strictly  construed. 

2.  Where  a  person  is  lawfully  confined  in  a  city  prison  for  the  violation  of 

a  city  ordinance,  under  a  judgment  rendered  by  a  pohce  judge,  he 
cannot  be  convicted  for  breaking  such  prison  and  escaping  therefrom, 
under  sections  179  or  183  of  the  act  regulating  crimes  and  punishments. 

Appeal  from  Cloud  District  Court. 

J.  W.  Sheaf  or,  county  attorney,  for  the  state. 
D.  L.  Brown  and  8.  D.  Houston,  for  appellee. 

HoKTON,  C.  J.  An  information  was  filed  against  the  defend- 
ant charging  that  he  had  been  convicted  before  the  police 
judge  of  the  city  of  Jamestown,  in  Cloud  county,  of  an  offense 
against  the  ordinances  of  said  city ;  that  he  had  been  sentenced 
to  pay  a  fine  and  the  costs  of  prosecution ;  that  he  had  been 
committed  to  the  city  prison  of  Jamestown  until  the  fine  and 
costs  were  paid ;  that  thereafter,  while  being  legally  confined 
in  said  city  prison,  he  unlawfully  and  feloniously  broke  the 
prison  and  escaped  therefrom.  On  motion  of  the  defendant 
the  court  quashed  the  information  upon  the  ground  that  it 
does  not  state  facts  sufficient  to  constitute  an  offense,  and  there- 
upon discharged  the  defendant.     This  ruling  is  complained  of. 

The  statute  provides ; 

"  If  the  defendant  plead  or  be  found  guilty,  the  police  judge 
shall  declare  and  assess  the  punishment  and  render  judgment 
accordingly.    It  shaU.  be  part  of  the  judgment  that  the  de- 
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fendant  stand  committed  to  the  city  prison  or  the  jail  of  the 
county  in  which  the  judgment  is  rendered  until  the  judgment 
is  complied  with;  and  the  police  judge  shall  forthwith  issue  a 
mittimus  requiring  the  defendant  to  be  committed  to  the  city 
prison  or  the  jail  of  the  county  in  which  the  judgment  was 
rendered,  at  his  discretion."  Comp.  Laws  18Y9,  sec.  83,  ch. 
19a,  p.  199. 

The  defendant  was,  therefore,  at  the  time  of  his  escape,  law- 
fully confined  in  the  city  prison,  and  the  only  question  is 
whether  he  violated  any  section  of  the  act  relating  to  crimes 
and  punishments  in  breaking  the  prison  and  escaping  there- 
from. Counsel  on  the  part  of  the  state  say  "  that  the  infor- 
mation charged  an  offense  within  the  letter  and  spirit  of  the 
statute  as  stated  in  sections  167-187,  ch.  31,  Comp.  Laws 
1881."  He  does  not  name  the  particular  section  under  which 
the  information  was  drawn.  An  examination  of  all  the  sec- 
tions referred  to  does  not  justify  the  conclusion.  The  only 
sections  which  we  need  comment  on  are  179  and  182. 

Section  179  reads : 

"  If  any  person  confined  in  a  place  of  confinement  for  any 
term  less  than  for  life,  or  in  lawful  custody  going  to  the  place 
of  confinement,  shall  break  such  prison  or  custody  and  escape 
therefrom,  he  shall,  upon  conviction,  be  punished  by  confine- 
ment and  hard  labor  for  a  term  not  exceeding  five  years,  to 
commence  at  the  expiration  of  the  original  term  of  imprison- 
ment." 

And  section  182  reads : 

"  If  any  person  confined  in  any  county  jail  upon  conviction 
for  any  criminal  offense,  or  held  in  custody  going  to  such  jail, 
shall  break  such  prison  or  custody  and  escape  therefrom,  he 
shall,  upon  conviction,  be  punished' by  confinement  and  hard 
labor  not  exceeding  three  years,  or  in  the  county  jail  not  less 
than  six  months,  to  commence  at  the  expiration  of  the  original 
term  of  imprisonment." 

Said  section  179  cannot  apply  because  the  defendant  was 
not  sentenced  to  the  city  prison  for  any  regular  or  specified 
term,  nor  did  he  escape  going  to  the  said  prison.  Moreover,  it 
is  evident  from  the  language  of  this  section  and  the  other  sec- 
tions of  the  statute  that  it  was  not  in  the  mind  of  the  legisla- 
ture to  punish  any  one  under  said  section  for  escaping  from 
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prison  or  custody,  where  such  person  was  committed  to  jail 
merely  for  the  non-payment  of  a  fine.  This  is  evident,  as  said 
section  concludes  as  follows : 

"  He  shall,  upon  conviction,  be  punished  by  confinement  and 
hard  labor  for  a  term  not  exceeding  five  years,  to  commence  at 
the  exj)iration  of  the  original  term  of  imprisonment." 

Section  182  has  reference  to  persons  confined  in  a  county 
jail  or  held  in  custody  going  to  such  jail.  As  a  rule  penal 
statutes  must  be  strictly  construed,  and  they  cannot  be  ex- 
tended beyond  the  grammatical  and  natural  meaning  of  their 
terms  upon  the  plea  of  failure  of  justice.  Remmington  v.  State, 
1  Or.,  281;  State  v.  Zovell,  23  Iowa,  304;  Gibson  v.  State,  38 
Ga.,  511. 

We  are  not  at  liberty  to  interpolate  into  the  statute  "  city 
prison,"  nor  can  we  judicially  determine  that  a  "  city  prison  " 
is  a  "  county  jail."  It  is,  therefore,  our  opinion  that  the  mat- 
ters charged  in  the  information  do  not  constitute  any  offense 
within  the  statute.  The  omission  is  one  for  which  the  legisla- 
ture is  responsible.  It  is  probably  a  casus  omissus,  which  the 
legislature  may,  but  the  court  cannot,  supply. 

The  order  and  judgment  of  the  district  court  must  be 
affirmed. 

Valentine,  J.,  concurring. 

Johnston,  J.,  not  sitting  in  the  case. 


Sheewin  t.  People. 
(100  N.  Y.,  351.) 


Contempt. 

1.  Punishment  foe  disobedience  to  subpoena.— To  justify  punishment 
by  indictment  for  disobedience  to  subpoena,  as  in  the  case  of  a  criminal 
contempt,  the  mandate,  process  or  order  disobeyed  must  have  been 
lawfully  issued  by  a  court  of  record  duly  organized ;  and  tliis  does  not 
include  a  subpoena  issued  by  a  district  attorney  in  a  criminal  case,  for 
this  is  punishable,  as  in  a  civil  action,  under  another  statute  than  that 
specifying  the  penalty  for  criminal  contempt.  Such  indictment, 
founded  on  a  refusal  to  appear  on  a  subpoena  of  a  district  attorney,  is 
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insufficient  to  sustain  a  verdict  of  guilty,  or  a  sentence  after  conviction 
or  after  a  plea  of  guilty. 
2.  Punishment  for  civil  contempt. — The  proper  mode  of  punishing  a 
person  for  refusing  to  obey  the  subpoena  of  a  district  attorney  is  by  an 
application  to  the  court,  upon  notice  to  the  party. 

Thos.  H.  Edsall,  for  appellant. 
N.  C.  Moalc,  for  respondent. 

MiLLEE,  J.  The  defendant  was  convicted  on  an  indictment 
for  contempt  in  disobeying  a  subpoena  issued  by  the  district 
attorney  of  Albany  county  in  a  criminal  case,  and  he  pleaded 
guilty  to  two  other  indictments  of  the  same  character.  He 
was  sentenced  for  each  of  the  offenses  charged,  and  the  ques- 
tion now  presented  involves  the  validity  of  these  indictments. 
If  the  indictments  .did  not  impute  to  the  defendant  a  criminal 
offense,  in  violation  of  the  statutes  of  this  state  (and  were  de- 
fective in  charging  such  offense),  then  they  are  insufficient  to 
sustain  a  verdict  of  guilt}'-,  or  a  sentence  after  conviction  or 
after  a  plea  of  guilty.  The  indictments  are  founded  upon  the 
provisions  contained  in  2  K.  S.,  692,  §  14,  which  declare  that 
"  every  person  who  shall  be  guilty  of  any  criminal  contempt 
enumerated  in  the  second  title  of  the  third  chapter  of  the  third 
part  of  the  Revised  Statutes  shall  be  liable  to  indictment  there- 
for as  a  misdemeanor,  and^  upon  conviction,  shall  be  punished 
as  hereinafter  prescribed."  To  make  out  an  offense  within 
this  provision,  and  sustain  a  conviction  under  the  same,  the 
indictment  must  charge  that  the  defendant  was  guilty  of  some 
act  which  constituted  a  criminal  contempt  in  violation  of  the 
statute  cited.  The  only  acts  which  constitute  a  criminal  con- 
tempt within  the  provisions  of  section  14  are  specified  in  sec- 
tion 10  of  2  E.  S.,  278,  which  declares,  "  every  court  of  record 
shall  have  power  to  punish  as  for  a  criminal  contempt  persons 
guilty  of  either  of  the  following  acts,  and  no  others :  .  .  . 
(Subd.  3.)  Wilful  disobedience  of  any  process  or  order  law- 
fully issued  or  made  by  it."  The  subsequent  sections  (11,  12 
and  15)  make  provision  in  reference  to  the  punishment  to  be 
inflicted  in  case  of  a  violation  of  the  provisions  of  the  tenth 
section. 

The  charge  made  in  the  indictments  against  the  defendant 
can  only  rest  upon  subdivision  3  of  section  10,  above  quoted ; 
Vol.  V— 13 
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and,  in  order  to  sustain  the  indictments,  a  case  must  be  made 
out  within  the  language  and  meaning  of  that  subdivision,  and 
there  must  be  a  wilful  disobedience  of  a  process  or  order  law- 
fully issued  or  made  by  the  court  in  the  exercise  of  its  legal 
authority.  The  court  alone  can  issue  the  process  or  make  the 
order  a  violation  of  which  constitutes  the  contempt,  and  it 
cannot  lawfully  be  issued  or  made  by  any  intermediate  author- 
ity. It  was  evidently  intended  by  the  statute  that  the  con- 
tempt which  was  the  subject  of  condemnation  and  punishment 
should  be  a  matter  of  consideration  by  the  court  itself,  and 
that  it  should  pronounce  judgment  as  to  its  character  and  the 
punishment  that  should  be  inflicted. 

Each  of  the  indictments  against  the  defendant,  among  other 
things,  alleges  that  the  writ  of  subpoena  was  duly  and  lawfully 
issued  by  the  district  attorney,  and  tested  in  the  name  of  a  jus- 
tice of  the  supreme  court,  and  directed  to  the  defendant,  com- 
manding him  to  appear  at  a  court  of  oyer  and  terminer  at  a 
time  specified ;  that  it  was  lawfully  served  on  the  defendant ; 
and  that  he  was  notified  to  appear  and  give  evidence  according 
to  the  exigency  of  the  writ,  and  that  he  failed  to  do  so.  There 
is  no  allegation  that  any  process  or  order  was  lawfully  issued 
or  made  by  any  court  of  record ;  and  although  it  is  stated  to  be 
a  writ  issued  by  the  people,  such  statement  does  not  necessarily 
establish  it  as  a  process  or  order  issued  or  made  by  a  court  of 
record.  The  allegations  in  the  indictment  that  it  was  called  a 
subpoena,  and  that  it  was  lawfully  tested  and  issued  by  a  justice 
of  the  supreme  court,  did  but  make  it  a  process  or  order  lawfully 
issued  or  made  by  any  court  of  record.  Something  more  was 
required  to  bring  it  within  the  statute.  It  should  have  been 
made  to  appear  that  a  court  of  record  duly  organized  had 
issued  the  process  or  made  tlie  order  which  was  disobeyed.  It 
will  be  observed  that  section  10,  subdivision  3,  instead  of  de- 
claring that  a  wilful  disobedience  of  any  order  or  process  of  the 
court  can  be  punished  as  a  criminal  contempt,  defines  the 
process  or  order  which  cannot  be  disobeyed,  without  subjecting 
the  party  to  indictment  for  a  misdemeanor,  by  the  use  of  the 
terms  "lawfully  issued  or  made  by  it;"  thus  indicating  an 
intention  to  include  only  such  process  or  order  as  was  expressly 
directed  by  the  court  itself  while  acting  officially  in  the  dis- 
charge of  its  functions.     Courts  of  oyer  and  terminer  have 
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power  to  issue  subpoenas  (2  E.  S.,  276,  §  1),  but  the  subpoena 
described  purports  to  be  issued  either  by  a  justice  of  the  su- 
preme court  or  by  the  district  attorney.  It  is  difficult  to  see 
how  such  a  process  can  be  regarded  as  issuing  from,  or  as  an 
order  made  by,  any  court  of  record.  Section  10,  subdivision  3, 
is  highly  penal  in  its  character,  and  cannot  well  be  said  to  em- 
brace a  case  where  the  process  or  order  was  not  in  fact  law- 
fully issued  or  made  by  a  court  of  record  duly  constituted  for 
that  purpose. 

The  allegation  in  the  indictment  that  the  process  was  duly 
issued  by  the  district  attorney  is  inconsistent  with  the  position 
that  it  was  issued  by  a  court  of  record.  The  writ  of  subpoena 
which  was  issued  was  expressly  authorized  by  2  E.  S.,  T29, 
§§  63,  64,  where  power  is  conferred  upon  the  district  attorney 
to  issue  subpoenas  for  witnesses  in  the  precise  form  alleged. 
The  process  was  a  subpoena  issued  by  the  district  attorney  alone, 
and  the  court  took  no  part  in  his  official  act  in  this  respect. 
It  is  nowhere  alleged  in  the  indictment  that  the  subpoena  in 
question  was  a  process  lawfully  issued  by  the  order  of  any 
court  of  record.  Without  this  there  was  no  power  to  punish 
by  indictment  for  a  criminal  contempt  within  the  language  and 
meaning  of  the  statute.  To  sustain  a  charge  for  a  criminal 
contempt  under  section  10,  and  an  indictment  under  section  14, 
it  should  be  averred  and  made  to  appear  that  the  wilful  dis- 
obedience alleged  was,  within  the  terms  of  the  statute,  a  dis- 
tinct and  clear  disobedience  of  the  process  or  order  of  the  court 
of  record  stated  in  the  indictment. 

In  People  v.  Oilmore,  26  Hun,  1,  it  was  held  that  to  warrant 
punishment  as  for  a  criminal  contempt  the  mandate,  process  or 
order  disobeyed  must  have  been  lawfully  issued  or  made  by 
some  court  of  record  as  such ;  and  it  was  said  in  the  opinion  by 
Davis,  J.,  that  if  not  so  issued  by  a  court  of  record  as  such 
court  of  record,  then  another  and  quite  different  statute  would 
be  applicable  to  the  case.  In  People  v.  Eiley,  25  Hun,  587, 
Gilbert,  J.,  says :  "  There  exists  no  undefined  power  author- 
izing the  commitment  of  citizens  for  contempt  in  cases  defined 
and  limited  by  statute."  See,  also.  Matter  of  Watson  v.  Nel- 
son, 69  K  Y.,  537;  COara  v.  .Kearney,  77  id.,  423.  The  views 
already  expressed  are  also  supported  by  the  notes  of  the  revisers 
of  the  statutes,  and  the  other  provisions  of  the  statutes  in  re- 
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gard  to  contempts  which  are  not  criminal.  In  their  notes  on 
section  10  (5  Edm.,  426)  the  revisers  say:  "A  solid  and  obvious 
distinction  exists  between  contempts,  strictly  such,  and  those 
offenses  which  go  by  that  name,  but  which  are  punished  as  con- 
tempts only  for  the  purpose  of  enforcing  some  civil  remedy. 
This  distinction  has  been  observed,  and  the  former  are  intended 
to  be  included  in  the  preceding  sections.  The  latter  class  are 
treated  of  subsequently,  among  miscellaneous  proceedings  in 
civil  cases." 

From  these  remarks  it  is  quite  obvious  that  the  contempts 
which  are  subsequently  provided  for  among  miscellaneous  pro- 
ceedings in  civil  cases  were  not  intended  to  be  included  among 
criminal  contempts.  It  follows  that  the  framers  of  the  statute 
never  intended  that  the  disobedience  of  a  subpoena  in  civil  cases 
should  be  regarded  as  a  criminal  contempt.  The  provision  of 
section  26  (2  R.  S.,  538),  declaring  that  "  persons  proceeded 
against,  according  to  the  provisions  of  this  title,  shall,  notwith- 
standing, be  liable  to  indictment  for  the  same  misconduct,  if  it 
be  an  indictable  offense,"  is  not  in  conflict  with  the  position 
last  stated.  This  section  merely  recognizes  the  fact  that  there 
may  be  some  provision  of  the  statute  which  makes  one  or  more 
of  the  simple  contempts  a  crime,  but  it  does  not  sanction  the 
idea  that  disobedience  of  a  subpoena  is  a  criminal  contempt,  in- 
dictable as  a  misdemeanor  under  the  statute  which  declares  such 
contempts  to  be  misdemeanors.  The  distinction  made  by  the 
revisers  is  repeated  in  their  note  to  title  13,  chapter  8,  of  part  3  of 
the  Eevised  Statutes  (5  Edm.,  502),  entitled  "  Of  proceedings  as 
for  contempts,  to  enforce  civil  remedies,  and  to  protect  the 
rights  of  parties  in  civil  actions."  After  having  pointed  out 
the  distinction  between  contempts  which  are  really  such,  and 
those  which  are  treated  as  contempts  for  the  mere  purpose  of 
enforcing  some  civil  remedy,  they  say  the  former  class  has  been 
provided  for.  "  It  is  the  object  of  this  title  to  provide  for  the 
latter  class."  As  provision  is  made  in  the  title  to  which  this  note 
is  appended  to  punish  the  failure  to  obey  a  subpoena,  there 
would  seem  to  be  no  question  that  the  revisers  did  not  intend 
to  make  the  disobedience  of  a  subpoena  a  criminal  contempt. 

Independent  of  the  provisions  of  the  statute  in  regard  to 
criminal  contempts,  there  are  other  enactments  relating  to  the 
disobedience  of  subpoenas  issued  by  an  attorney  in  civil  actions, 
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or  county  clerk  or  district  attorney  in  criminal  cases,  which 
define  the  penalties  to  which  a  defaulting  witness  in  such  cases 
subjects  himself;  and  such  penalties  being  designated,  and  no 
others  attached  to  the  same,  they  must  be  regarded  as  alone 
intended  to  bo  inflicted.  The  explicit  provisions  of  these  stat- 
utes are  controUing  and  conclusive,  and  clearly  indicate  the  in- 
tention of  the  law-makers  to  provide  specially  for  such  cases, 
and  that  they  should  not,  by  any  rule  of  construction,  be  con- 
.  sidered  as  embraced  within  the  provisions  of  law  in  regard  to 
a  wilful  disobedience  of  an  order  or  process  lawfully  made  or 
issued  by  a  competent  court.  All  other  provisions,  therefore, 
must  be  excluded,  and  the  penalty  incurred  must  be  limited  to 
these  plain  enactments,  which  furnish  ample  remedies  in  such 
cases,  as  will  be  seen  from  an  examination  of  the  same.  The 
statute  in  regard  to  witnesses,  their  privileges,  and  compelling 
their  attendance  (2  E.  S.,  400,  §  42),  after  providing  the  mode 
of  their  subpoena  prescribes  (§  43)  the  penalties  for  non-attend- 
ance, and  among  those  is,  he  "  shall  be  deemed  guilty  of  a  con- 
tempt of  the  court  out  of  which  such  subpcBna  issued."  If  a 
criminal  contempt  was  intended,  it  would  no  doubt  have  been 
so  declared,  for  there  is  a  marked  difference,  as  we  have  seen, 
between  a*simple  and  a  criminal  contempt  under  the  Revised 
Statutes.  It  is  a  reasonable  and  fair  intendment  from  the 
language  employed,  and  from  the  omission  to  declare  other- 
wise, that  it  was  the  intention  of  the  legislature  to  make  full 
and  ample  provision  for  a  contempt  committed  in  the  cases 
enumerated,  and  it  would  be  going  very  far  to  hold  that  under 
the  previous  provision  a  party  could  be  subjected  to  the  pen- 
alty arising  from  a  criminal  contempt. 

A  further  provision  is  made  for  the  punishment  of  con- 
tempts in  proceedings  as  for  contempts  to  enforce  civil  reme- 
dies and  to  protect  the  rights  of  parties  in  civil  actions,  among 
which  are  enumerated,  "  all  persons  summoned  as  witnesses 
for  refusing  or  neglecting  to  obey  such  summons."  2  R.  S., 
535,  §  1,  subd.  5.  The  distinction  is  thus  maintained  between 
the  two  classes  of  contempts.  The  punishment  on  conviction 
for  a  criminal  contempt  was  (2  R.  S.,  278,  §  11)  a  fine  of  $250 
and  an  imprisonment  for  thirty  days.  Such  conviction  was 
(section  15)  no  bar  to  an  indictment  for  the  same  offense,  if  it 
was  indictable,  but  the  court,  in  passing  sentence,  were  to  take 
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into  consideration  the  punishment  previously  inflicted.  Section 
14,  as  we  have  seen,  provides  that  a  person  guilty  of  any  crim- 
inal contempt  named  in  section  10,  supra,  shall  be  liable  to  in- 
dictment for  the  same  as  a  misdemeanor,  and  punished  as 
thereinafter  prescribed,  and  by  section  40  (2  E.  S.,  697)  such 
punishment  was  by  imprisonment  in  a  county  jail  not  exceeding 
one  year,  or  by  fine  not  exceeding  $250,  or  by  both.  It  is  not 
to  be  supposed  that  it  was  intended  to  embrace  in  the  punish- 
ment prescribed  the  failure  to  obey  the  subpoena  issued  by.  a 
district  attorney  in  a  criminal  case,  or  by  an  attorney  in  a  civil 
action. 

Aside,  however,  from  the  statutes  to  which  reference  has 
been  had,  the  question  considered  is,  we  think,  fully  settled  and 
disposed  of  by  the  provision  contained  in  section  64  of  article 
2,  title  4,  chapter  4,  part  4  of  the  Revised  Statutes,  which  is 
entitled  "  Of  indictments  and  proceedings  thereon."  This  sec- 
tion fully  prescribes  the  penalty  for  wilfully  neglecting  to  obey 
a  subpoena  issued  by  a  district  attorney  in  a  criminal  case,  and 
settles  definitely  any  doubt  which  might  possibly  arise  upon 
the  question  whether  a  criminal  contempt  had  been  committed. 
It  declares  that  such  disobedience  is  to  be  "  punished  in  the  same 
manner,  and  upom  like  proceedings,  as  provided  by  law  in  cases 
of  subpoenas  returnable  at  any  circuit  court ;  and  the  person 
guilty  of  such  disobedience  shall  be  liable  to  the  party  at  whose 
instance  such  subpoena  issued,  in  the  same  manner  and  to  the 
same  extent  as  in  cases  of  subpoenas  issued  in  any  civil  suit;" 
thus  evincing  unmistakably  that  such  disobedience  of  a  district 
attorney's  subpoena  stands  upon  precisely  the  same  ground  as, 
and  that  it  is  not  a  criminal  contempt  any  more  than,  refusing 
to  answer  a  subpoena  in  a  civil  case.  By  the  statute  to  which 
reference  has  been  had,  a  violation  of  a  subpoena  in  either  case 
renders  the  witness  amenable  to  the  same  consequences  as  for 
a  simple  contempt,  to  be  punished  in  the  same  manner  and  to 
the  same  extent,  and  upon  proceedings  of  the  same  character. 
In  the  face  of  an  express  statute  providing  in  clear  and  unmis- 
takable language  for  the  penalty  to  be  incurred,  there  is  no 
valid  ground  for  holding  that  other  penalties  are  to  be  inflicted 
which  are,  at  least,  of  doubtful  application,  and  for  which  the 
statute  itself,  under  which  they  are  sought  to  be  enforced,  does 
not  clearly  and  directly  provide. 
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It  is  a  well  established  rule  of  law  that  statutes  which  create 
criminal  offenses  are  to  receive  a  strict  and  not  a  liberal  con- 
struction, and  they  should  not  be  enlarged  by  interpretation 
beyond  their  fair  meaning  and  import.  The  multiplication  of 
offenses  by  construction  of  penal  statutes  is  in  conflict  with 
the  general  policy  of  the  law,  and  a  statutory  crime  can  only 
be  created  by  phraseology  which  is  clear,  direct  and  unques- 
tionable as  to  its  intention.  Unless  this  is  manifest,  the  language 
employed  cannot  be  held  to  include  a  criminal  charge.  If  a  new 
criminal  offense  was  intended  to  be  created  by  section  10,  subd. 
3,  supra,  it  was  only  when  a  competent  tribunal,  sitting  as  a 
court,  and  exercising  its  functions  as  such,  had  made  a  lawful 
order  or  directed  a  process  to  be  issued,  and  not  in  a  case  where 
the  order  could  be  imputed  to  it  by  a  mere  fiction  of  law.  The 
court  of  oyer  and  terminer,  as  originally  organized,  had  power, 
under  the  Revised  Statutes  (2  E.  S.,  276,  §  1,  subd.  1),  to  issue 
writs,  including  a  subpoena,  and  original  subpoenas  of  courts  of 
record  were  required  to  be  issued  under  the  seal  of  the  court 
and  indorsed  by  the  attorney.  2  R.  S.,  277,  §§  8,  9.  But  the 
provisions  in  regard  to  the  issuing  of  subpoenas  in  criminal 
cases  are  special,  and  power  is  given  to  the  district  attorney,  as 
an  officer  under  the  law,  to  issue  subpoenas  which  are  different 
from  the  subpoenas  originally  intended  to  be  issued  by  the 
court  of  oyer  and  terminer  and  under  its  seal.  By  2  K.  S.,  729, 
§  63,  the  district  attorney  is  authorized  to  issue  subpoenas  without 
the  seal  of  the  court,  and  they  are  declared  to  be  as  valid  as 
if  the  seal  of  the  court  had  been  affixed  thereto.  A  subpoena 
thus  issued  had  the  same  validity  as  if  it  had  been  signed  by 
the  clerk  and  issued  under  the  seal  of  the  court.  As  we  have 
already  seen,  under  section  64  the  punishment  for  disobedience 
of  a  subpoena  issued  by  the  district  attorney  is  the  same  as  in 
civil  cases.  It  is  thus  apparent  that  it  was  not  intended  by  the 
legislature,  in  conferring  authority  upon  the  district  attorney  to 
issue  subpoenas,  and  in  providing  for  the  failure  to  obey  the 
same,  to  create  an  offense  within  the  meaning  of  section  10, 
subdivision  3,  supra,  or  to  regard  the  disobedience  of  the  same 
as  a  wilful  violation  of  an  order  made  or  a  process  issued  by 
the  court  itself.  Such  a  subpoena  is  not  issued  by  the  court 
itself,  or  under  its  seal,  but  it  is  a  subpoena  issued  under  the 
statute  by  an  officer  of  the  court  expressly  authorized  for  that 
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purpose.  If  the  disobedience  of  a  subpoena  issued  by  the  dis- 
trict attorney  is  a  misdemeanor,  liable  to  be  punished  under 
indictment,  as  provided  by  section  14,  sitpra,  then  the  same  rule 
would  be  applicable  to  innumerable  cases  where  subpcsnas  are 
authorized  to  be  issued,  and  for  which  the  statute  has  provided, 
which  it  is  needless  to  enuinerate. 

The  learned  counsel  for  the  respondent  insists  that  the  sub- 
poena in  question  was  a  process  of  the  court,  and  properly  issued 
by  the  district  attorney,  with  the  same  effect  as  if  issued  on  a 
special  order  of  the  court.  "While,  as  a  matter  of  form  and  by 
legal  fiction,  a  subpoena  may  be  regarded  as  issuing  out  of  and 
by  order  of  the  court,  and,  for  certain  purposes,  as  the  act  or 
mandate  of  the  court,  and  a  party  upon  whom  it  is  served  may 
be  compelled  to  obey  the  same,  and  upon  failure  to  do  so  be 
punished  for  disobedience  and  for  his  contempt  of  the  authority 
of  the  court,  upon  a  proper  application,  after  he  has  had  full 
opportunity  to  be  heard  in  his  own  defense,  as  we  have  already 
seen,  a  subpoena  thus  issued  is  neither  a  process  nor  order  of 
the  court  which  is  named  or  embraced  Avithin  the  provisions 
of  the  section  of  the  Revised  Statutes  already  cited.  The 
process  or  order  referred  to  is  one  which  emanates  from  the 
court,  while  sitting  as  such,  and  it  requires  something  to  be  done 
by  the  party  to  whom  it  is  issued  or  directed  which  is  within 
the  province  of  the  court  to  direct,  and  which  it  has  full  power 
and  authority  to  command  in  its  capacity  as  a  judicial  tribunal. 
It  does  not  include  a  process  issued  merely  by  the  act  of  a  pub- 
lic official  without  any  direct  action  or  determination  of  the 
court. 

After  a  careful  examination,  we  are  satisfied  there  is  no 
authority  for  the  doctrine  that  the  disobedience  of  a  subpoena 
under  our  statute,  or  otherwise,  is  a  criminal  offense  punishable 
by  indictment,  and  no  adjudicated  case  upholds  such  a  rule. 
When  the  defendant's  case  was  presented  to  this  court  on  cer- 
tain preliminary  questions,  growing  out  of  his  arrest  in  the  city 
of  New  York,  the  precise  point  now  under  discussion  was 
neither  considered  nor  determined,  and  the  decision  then  made 
is  not  an  authority  which  sustains  the  position  taken  by  the 
respondent's  counsel.  People  ex  rel.  Shenoin  v.  Mead,  92  N. 
Y.,  415.  We  may  concede  that  a  party  refusing  to  obey  a 
subpoena,  or  in  any  way  obstructing  the  service  of  papers,  is 
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by  law  in  contempt ;  but  it  by  no  means  follows  that  the  proper 
mode  of  punishment  is  by  a  proceeding  by  indictment.  The 
usual  mode  of  punishing  the  offender  is  by  an  application  to 
the  court,  upon  notice,  where  the  parties  can  have  an  oppor- 
tunity to  be  heard  and  make  an  excuse,  if  any  they  have,  for 
their  conduct  in  disregarding  or  disobeying  the  subpoena. 
Whether  a  wilful  contempt  is  an  offense  punishable  by  indict- 
ment at  common  law  is  not  material  to  determine  in  the  case 
now  considered,  as  the  question  to  be  decided  depends  upon 
the  interpretation  to  be  given  to  the  statutory  provisions  which 
have  been  cited  and  which  bear  upon  the  subject. 

After  careful  consideration,  we  are  brought  to  the  conclusion 
that  neither  of  the  indictments  against  the  defendant  contains 
a  legal  charge  against  him  of  any  offense  for  which  he  could 
properly  and  lawfully  be  punished,  either  for  a  criminal  con- 
tempt or  a  misdemeanor.  The  result  at  which  we  have  arrived 
disposes  of  the  case,  and  renders  it  unimportant  to  examine 
and  consider  the  numerous  other  questions  raised.  It  follows 
that  the  conviction  had  and  the  sentences  imposed  for  offenses 
not  authorized  by  law  were  erroneous,  illegal  and  void.  They 
should  therefore  be  reversed  and  annulled,  the  indictments 
quashed,  and  the  defendant  discharged.  Judgment  accord- 
ingly. 

(All  concur,  except  Finch,  J.,  not  voting.) 


State  r.  Haskell. 

(76  Maine,  399.) 

Ceuelty  to  animals  :  Indictment. 


1.  Duplicity. —  A  count  in  a  complaint  is  not  bad  for  duplicity  because 
it  alleges  that  the  defendant  "did  cruelly  torment,  torture,  maim,  beat 
and  wound  his  horse,  and  deprive  said  horse  of  necessary  sustenance ; " 
as  the  different  descriptions  of  the  offense  are  not  repugnant. 

3.  Same  —  Insufficiency  op  indictment. —  The  words  in  the  same  count, 
"and  the  said  defendant  did  then  and  there  fail  to  provide  said  horse 
■with  proper  food,  drink  and  shelter,"  imply  an»ther  and  distinct  of- 
fense; but  as  it  is  not  alleged  that  the  defendant  at  the  time  had  "  the 
care  and  custody  "  of  the  animal,  they  may  be  rejected  as  surplusage. 
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On  exceptions  from  Superior  Court. 

Wm.  T.  Haines,  county  attorney,  for  the  state. 
E.  W.  Whitehouse,  for  the  defendant. 

Peters,  C.  J.  The  coinplaint,  containing  a  single  count, 
is  demurred  to  for  duplicity.  It  is  contended  that  at  least  two 
offenses  are  set  out  in  the  one  count.  The  complaint  re- 
counts that  the  defendant  did,  a  horse  belonging  to  himself, 
"  cruelly  and  unlawfully  torment,  torture,  maim,  beat,  wound 
and  deprive  of  necessary  sustenance."  Thus  far  the  com- 
plaint is  not  amenable  to  the  objection  alleged.  Thus  far  only 
one  offense  is  charged.  But  it  is  alleged  to  have  been  accom- 
plished by  different  means.  Proof  that  any  of  the  means 
were  used  proves  the  offense.  Proof  that  all  the  means  de- 
scribed were  used  proves  no  more.  The  penalty  is  not  neces- 
sarily more  in  the  one  case  than  in  the  other.  State  v.  Lang,  63 
Maine,  215. 

The  means  alleged  should  not  be  repugnant.  It  is  objec- 
tionable to  allege  in  one  count  that  an  offense  was  committed 
in  two  different  and  utterly  inconsistent  ways.  The  count 
should  not  charge  an  impossibility.  1  Bish.  Crim.  Proc,  sec. 
436.  The  count,  so  far  as  quoted,  is  not  repugnant.  It  is  not 
unnatural  or  inconsistent  to  say  that  all  of  the  acts  thus  al- 
leged were  done  to  the  horse  at  the  same  time. 

The  complaint,  however,  further  recites  that  the  respondent 
did  then  and  there  "  fail  to  provide  said  horse  with  proper  food, 
drink  and  shelter."  These  words,  no  doubt,  are  employed  to 
charge  another  and  distinct  offense.  The  first  clause  of  section 
29,  chapter  124,  Revised  Statutes,  describes  one  offense,  and 
the  second  clause  another.  One  offense  implies  an  act  done ; 
the  other  an  act  omitted.  One  clause  makes  any  person  liable 
to  punishment  who  cruelly  ill-treats  an  animal  in  any  of  certain 
ways  named.  The  other  clause  makes  only  the  person  "  who 
has  the  charge  and  custody  "  of  the  animal  liable  for  an  un- 
necessary failure  to  provide  for  his  wants.  Com.  v.  Whitman, 
118  Mass.,  458. 

The  complaint,  therefore,  would  be  bad  for  duplicity  if  the 
two  offenses  were  completely  alleged.  But  the  offense  lastly 
described  is  not  adequately  alleged.    It  lacks  the  necessary 
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averment  that  the  respondent  had  "  the  charge  and  custody  " 
of  the  animal.  It  is  not  an  offense  to  neglect  to  feed  an  ani- 
mal, if  the  person  complained  of  has  not  the  charge  and  custody 
of  such  animal.  A  count  chargmg  two  offenses  is  not  double, 
if  one  is  adequately  and  the  other  inadequately  alleged.  The 
latter  allegation  may  be  rejected  as  surplusage.  State  v. 
Palmer,  35  Maine,  9. 

Exceptions  overruled. 

Walton,  Danfoeth,  Libbet,  Emekt  and  Fostee,  JJ.,  con- 
curred. 


Commonwealth  v.  Este. 

(140  Mass.,  379.) 
Embezzlement  by  officer. 


Town  treasueer. — The  fact  that  a  town  treasurer  paid  certain  town 
notes  given  by  him  while  in  office  out  of  his  private  funds,  after  he 
ceased  to  be  treasurer,  does  not  of  itself  constitute  sufficient  proof  to 
warrant  a  conviction  on  an  indictment  for  embezzlement.  To  consti- 
tute the  crime  of  embezzlement  it  is  essential  that  the  owner  should 
be  deprived  of  the  property  ernbezzled  by  an  adverse  holding  or  use. 

E.  J.  Sherman,  attorney-general,  for  the  commonwealth. 
John  JR.  Thayer,  for  the  defendant. 

Holmes,  J.  The  evidence  of  the  defendant's  embezzlement 
may  be  summed  up  in  a  few  words,  as  follows :  While  treas- 
urer of  the  toAvn  of  Southboro'  he  made  two  notes,  in  author- 
ized form,  and  applied  a  large  portion  of  their  proceeds  to 
payment  of  interest  due  from  the  town  to  the  state.  In  his 
accounts  with  the  town  he  credited  himself  with  the  payments 
so  made,  but  did  not  charge  himself  with  the  notes,  or  with 
any  part  of  their  proceeds.  The  exceptions  do  not  disclose 
whether  there  was  evidence  how  his  balance  stood  at  the  time 
of  the  earlier  of  these  transactions,  but  at  the  time  of  the  later 
his  account  showed  that  he  was  chargeable  with  $1,680.35, 
which  sum  was  diminished  by  $1,515  on  the  books  by  the  credit 
mentioned.  This  error  was  carried  through  the  books  until  he 
went  out  of  office,  and  he  then  settled  his  accounts  by  his 
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books.  He  "  had  paid  the  two  notes  "  out  of  his  private  funds 
after  he  ceased  to  be  treasurer ;  and  there  was  other  evidence 
of  a  fraudulent  intent,  which  we  shall  mention  hereafter.  But 
there  was  nothing  to  show  that  he  made  the  notes,  or  received 
their  proceeds,  with  intent  to  use  them  otherwise  than  he  used 
them  in  fact,  and  it  will  be  noticed  that,  whatever  the  prob- 
abilities, it  is  possible  that  he  used  the  whole  proceeds  in  pay- 
ing proper  town  charges,  as  he  certainly  did  the  greater  part. 

We  deem  it  clear  that  whatever  part  was  so  used  and  in- 
tended to  be  used  was  not  embezzled,  even  if  the  use  was  con- 
trived as  part  of  a  scheme  to  defraud  the  town.  The  fact  that 
the  payment  was  a  means  of  embezzling  other  money  in  the 
future,  or  covered  up  an  embezzlement  of  other  money  in  the 
past,  would  not  make  it  an  embezzlement  of  the  money  paid; 
neither  would  the  fact  that  he  represented  it  to  the  town  (not 
to  the  payees)  as  a  payment  of  other  town  money ;  that  is,  as 
a  payment  from  his  balance  on  hand,  and  not  from  the  notes. 
Embezzlement  retains  so  much  of  the  character  of  larceny  that 
it  is  essential  to  the  commission  of  the  crime  that  the  owner 
.should  be  deprived  of  the  property  embezzled  by  all  adverse 
holding  or  use.  No  doubt  questions  may  arise  as  to  what  is  a 
sufficient  deprivation  or  adverse  holding,  as  in  Com.  v.  Mason, 
105  Mass.,  163,  and  cases  cited.  See,  also,  Hex  v.  Hall,  Euss. 
&  R  (Cr.  Cas.),  463,  464;  S.  C,  from  MS.,  Bayley,  J.,  2  Euss. 
Cr.  (5th  ed.),  383;  liegina  v.  Richards,  1  C.  &  K,  532;  S.  C, 
from  C.  J.  Tindal's  note,  2  Euss.  Cr.  (5th  ed.),  206.  But  the 
principle  remains ;  and  when  propert}''  is  held  at  every  moment 
as  and  for  the  master's  property,  fraud  as  to  the  source  from 
which  it  comes,  or  fraudulent  intent  as  to  something  else,  is 
not  a  sufficient  substitute  for  the  missing  element.  To  this 
extent  we  entirely  agree  with  the  English  cases  of  liegina  v. 
Poole,  Dearsly  &  Bell,  345 ;  Eegina  v.  Holloway,  2  C.  &  K., 
942;  1  Denison,  3Y0;  and  Rex  v.  Well,  1  Moody,  431.  "We 
think,  therefore,  that  the  fourth  ruling  requested  should  have 
been  given.  Justice  to  the  defendant  also  required  that  a  sim- 
ilar instruction  should  have  been  given  as  to  the  other  transac- 
tion not  embraced  in  that  request. 

The  court  seems  to  have  had  chiefly  in  view  another  aspect 
of  the  case.  As  has  been  stated,  when  the  defendant  credited 
himself  with  the  payment  of  $1,515,  his  accounts  showed  him 
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to  be  chargeable  'vvith  $1,680.35.  His  actual  balance  does  not 
appear,  nor  whether  he  did  have  that  amount  on  hand,  in  fact. 
The  fraud,  if  there  was  one,  may  have  been  intended  to  cover 
up  an  old  deficiency.  But,  treating  his  account  as  an  admis- 
sion, the  jury  might  have  found  that  he  did  then  have  that 
amount  on  hand,  and  as  his  account  was  never  corrected,  and 
his  actual  cash  balance  at  the  time  of  final  settlement,  within 
six  months,  was  less  even  than  that  required  by  his  account, 
they  might  have  found  that  at  the  date  of  the  entry,  or  within 
six  months  thereafter,  he  withdrew  and  embezzled  $1,515  from 
the  bank  account.  It  seems  to  have  been  partly,  at  least,  with 
reference  to  this  view,  that  the  jury  were  instructed  that  if  the 
defendant  failed  to  charge  himself  with  the  $1,800  received 
from  the  Marlborough  Bank  on  his  treasurer's  account,  and  by 
so  doing  made  himself  better  off,  and  actually  defrauded  the 
town  out  of  that  amount,  the  jury  might  convict,  provided  he 
did  this  with  a  fraudulent  intent  to  convert ;  that  the  same 
would  be  true  with  regard  to  the  $2,000  transaction  with  the 
treasurer  of  the  commonwealth.  But  this  language  was  mis- 
leading, even  if  it  did  not  embody  an  error  of  law  in  the  sense 
in  which  it  was  spoken.  The  failure  to  charge  himself,  apart 
from  the  credits,  for  payments  which  are  not  mentioned  by  the 
court,  could  only  have  been  a  step  toward  embezzling  the  pro- 
ceeds of  the  notes, —  a  part  of  which,  at  least,  the  defendant  is 
shown  not  to  have  embezzled;  yet  the  idea  is  conveyed  that  an 
embezzlement  to  the  amount  of  the  notes,  and,  it  would  seem, 
of  their  proceeds,  might  be  found  on  this  ground. 

"We  do  not  think  that  the  latter  portion  of  the  charge  clearly 
removed  this  possible  error.  On  the  other  hand,  the  credits 
for  payments,  if  we  are  to  take  the  language  quoted  as  tacitly 
referring  to  them,  while  they  may  have  laid  a  foundation  for 
an  embezzlement  of  funds  on  hand,  if  the  defendant  had  them, 
could  have  done  so  only  to  the  extent  of  such  charges,  which 
were  less  than  $1,800  atid  $2,000  respectively.  Further,  it  is  at 
least  as  hkely  that  the  way  in  which  the  defendant,  in  fact, 
made  himself  better  off  by  crediting  and  by  failing  to  charge 
himself,  whatever  his  intent,  was  by  concealing  an  old  defi- 
ciency, which,  of  course,  would  not  be  embezzlement,  although 
the  instruction  would  make  a  contrary  impression  on  the  jury's 
mind.     We  assume,  for  the  purposes  of  this  decision,  that 
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the  jury  miglit  have  found  that  the  defendant  embezzled  the 
whole  amount  laid  in  the  indictment;  but  if  so,  the  two  parts 
of  each  sum  must  have  been  got  at  in  different  ways, —  one 
part  corresponding  to  the  credit  embezzled  from  the  bank  ac- 
count, the  other  part  being  the  rest  of  the  proceeds  of  the  note 
not  shown  to  have  been  paid  for  the  town.  We  also  assume 
that  an  embezzlement  of  any  sum  from  either  source,  notes  or 
balance  on  hand,  would  have  warranted  a  general  verdict  of 
guilty.  Pub.  Sts.,  ch.  203,  §  44;  Com.  v.  O'Connell,  12  Allen, 
451.  But  this  very  uncertainty  of  the  grounds  on  which  the 
verdict  might  go  made  it  imperative  that  the  jury  should  be 
correctly  instructed  with  reference  to  each  alternative.  For 
the  reasons  given  the  exceptions  must  be  sustained. 

The  first  instruction  requested  was  properly  refused.  The 
evidence  of  embezzlement  was  not  confined  to  that  presented 
by  the  books,  and  the  court  could  not  be  required  to  select  that 
portion  and  pass  upon  what  its  effect  would  have  been  in  the 
absence  of  the  rest. 

Evidence  was  admitted  of  a  similar  embezzlement  ten  years 
before,  and  only  connected  with  the  offense  charged  by  pay- 
ments of  interest  out  of  the  defendant's  private  funds  for  the 
purpose  of  concealment.  As  these  payments  might  have  been 
mads  from  comparatively  innocent  motives,  the  (juestion  is 
raised  whether  the  evidence  is  taken  out  of  the  ordinary  rule 
which  excludes  the  proof  of  other  similar  but  distinct  offenses. 
See  Com.  v.  Tuckerman,  10  Gray,  173;  Com.  if.  Clioate,  105 
Mass.,  451-458;  Com.  v.  Jackson,  132  Mass.,  16,  18;  Com.  v. 
Bradford,  126  Mass.,  42-45 ;  Com.  v.  Shepard,  1  Allen,  5Y5-581. 
But  it  is  not  necessary  to  decide  this  question  in  order  to  dis- 
pose of  the  case.    Exceptions  sustained. 


State  v.  Butlee. 
(21  S.  C,  353.) 


Embezzlement:    Larceny  —  Indictment  —  Estoppel  —  Breach  of  trust— 
Fraudulent  intent. 

1.  SuFFlcaENOY  OF  INDICTMBNT.—  An  indictment  charged  that  the  defend- 
ant, being  secretai-y  of  a  certain  society,  received  the  sum  of  $20, 
which  he  took  possession  of  and  held  for  the  use  of  said  society  as 
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Buch  secretary,  and  that  he  did  fraudulently  and  feloniously  steal,  take 
and  carry  away,  and  convert  to  his  own  use,  the  said  sum  of  money, 
whereby  he  committed  a  breach  of  trust  with  fraudulent  intent,  and 
by  force  of  the  statute  in  such  case  made  and  provided  was  guilty  of 
the  crime  of  grand  larceny,  contrary  to  the  form,  etc.  Held,  that  the 
indictment  was  sufficient  under  the  statute  that  declares  breach  of 
trust  with  fraudulent  intent  to  be  larceny. 

2.  Statutory  larceny.—  This  statute  did  not  create  any  new  offense,  but 

only  extended  the  crime  of  larceny  at  common  law  to  cases  in  which 
the  property  stolen  was  in  the  legal  possession  of  the  accused  at  the 
time  of  its  conversion. 

3.  Estoppel.  —  One  who  has  acted  as  seci-etary  of  a  society  cannot  deny 

the  existence  of  such  society  when  prosecuted  for  a  fraudulent  breach 
of  his  trust. 

4.  Fraudulent  intent  essential.—  To  constitute  breach  of  trust  a  crim- 

inal offense,  there  must  be  a  fraudulent  intent.  Therefore  the  circuit 
judge  erred  in  refusing  to  charge  the  jury,  when  so  requested,  "that 
the  mere  fact  of  not  paying  over  the  raoney  by  the  defendant  was  not 
sufficient  evidence  in  itself  to  convict  him  of  a  breach  of  trust  with 
fraudulent  intent." 

Before  Fraser,  J.,  Spartanburg,  March,  1884. 

The  indictment  in  this  case  was  against  Howard  Butler  under 
the  statute  which  declares  breach  of  trust  with  fraudulent 
intent  to  be  larceny.     The  opinion  states  the  case. 

M?'.  J.  8.  It.  Thomson,  for  appellant. 
Mr.  Solicitor  Duncan,  contra. 

May  6,  1884.  The  following  order  of  the  court  was  passed 
by  Mr.  Chief  Justice  Simpson  :  It  is  ordered  that  the  judg- 
ment of  the  circuit  court  in  this  case  be  reversed,  and  that  the 
case  be  remanded  for  a  new  trial.  The  reasons  for  this  judg- 
ment will  be  given  in  the  opinion  hereafter  to  be  filed.  Let 
the  remittitur  be  sent  down  immediately. 

The  opinion  of  the  court  was  delivered  by  Mr.  Chief  Justice 
Simpson  : 

The  defendant  was  indicted  for  an  alleged  breach  of  trust. 
He  was  tried  and  convicted  at  a  court  of  sessions  for  Spartan- 
burg county  in  1884.  The  indictment  contained  two  counts, 
in  each  of  which  it  was  alleged  substantially  that,  being  the 
secretary  of  the  "  Star  Banner  Lodge  of  the  Independent  Order 
of  the  Knights  of  "Wise  Men,"  he  received  the  sum  of 
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which  he  took  possession  of  and  held  for  the  use  of  the  said 
order  as  said  secretary,  and  that  he  did  fraudulently  and  feloni- 
ously steal,  take  and  carry  away,  and  convert  to  his  own  use, 
the  said  sum  of  money,  whereby  he  committed  a  breach  of 
trust  with  fraudulent  intent,  and  by  force  of  the  statute  in 
such  case  made  and  provided  was  guilty  of  the  crime  of  grand 
larceny,  contrary  to  the  form  of  the  statute  in  such  case  made 
and  provided,  and  against  the  peace  and  dignity  of  the  said 
state. 

The  questions  involved  in  the  appeal  are,  first,  as  to  the  suffi- 
ciency of  the  indictment,  i.  e.,  whether  grand  larceny  can  be 
charged  in  an  indictment  under  the  breach  of  trust  act;  second, 
whether  the  defendant  by  acting  as  secretary  was  estopped 
from  denying  the  incorporation  of  the  order;  and,  third, 
whether  it  was  error  on  the  part  of  the  circuit  judge  to  refuse 
to  charge  as  requested,  "  that  the  mere  fact  of  not  paying  over 
the  money  by  the  defendant  was  not  sufficient  evidence  in 
itself  to  convict  him  of  a  breach  of  trust  with  fraudulent 
intent." 

We  think  the  indictment  was  sufficient.  The  act  on  the  sub- 
ject of  breach  of  trust  makes  the  offense  larceny  in  general 
terms,  and  we  think  when  it  placed  it  under  the  general  head 
of  larceny,  it  partakes  of  all  the  incidents  thereto,  and  is  gov- 
erned by  the  law  applicable  to  larceny  as  one  of  the  classes  of 
crime,  whether  statutory  or  common  law.  Indeed,  when  the 
nature  and  purpose  of  the  act  is  considered,  such  must  have 
been  the  intention  of  the  legislature.  Larceny  at  common  law 
is  defined  to  be  the  taking  and  carrjnng  away  the  personal 
goods  of  another  with  felonious-  intent.  Under  this  general 
definition,  before  a  party  could  commit  the  crime,  it  was  nec- 
essary that  the  property  should  be  in  the  actual  or  constructive 
possession  of  the  owner,  or  of  some  one  else  than  the  thief. 
Consequently  it  was  held  at  common  law,  that,  where  a  party 
was  in  the  legal  custody  of  the  property  of  another,  he  could 
not  commit  larceny  upon  it,  although  he  should  fraudulently 
appropriate  it  to  his  own  use,  for  the  reason  that  he  could  not 
take  it  from  the  other,  being  already  in  legal  possession  him- 
self. 

The  object  of  the  breach  of  trust  act,  as  we  understand  it. 
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was  not  to  create  any  new  oflfense  in  its  nature  and  essence,  but 
simply  to  remove  the  technical  difficulty  in  the  way  of  convic- 
tion, suggested  above.  The  larceny  which  the  act  denounces 
is  the  same  in  all  of  its  features  as  common-law  larceny.  It  is 
not  simply  the  non-payment  of  a  debt,  but  it  is  the  appropri- 
ation of  the  property  of  another  to  the  use  of  the  accused, 
with  the  intent  to  make  it  his  own,  and  to  destroy  the  title  of 
the  true  owner,  under  circumstances  which  would  make  it 
larceny  at  common  law,  except  for  the  fact  that  he  had 
obtained  possession  in  the  first  instance  in  some  legal  way.  In 
morals  there  is  no  difference  between  a  theft  committed  upon 
property  over  which  one  has  a  charge  or  custody,  and  prop- 
erty in  the  possession  of  another.  The  act  recognizes  this  fact, 
and  it  simply  strips  from  the  former  class  the  defense  of  legal 
possession  which  it  had  before  the  act,  and  declares  it  to  be 
larceny.  When  so  declared,  it  must  be  governed  in  every  re- 
spect by  the  laws  applicable  to  the  general  crime  of  larceny, 
one  of  which  is  the  division  into  grand  and  petit. 

Upon  the  second  question,  the  circuit  judge  charged  that  if 
the  jury,  from  the  testimony,  came  to  the  conclusion  that  the 
defendant  acted  as  the  secretary  of  the  order  named,  it  would 
be  too  late  for  him  to  say  now  that  there  was  no  such  society, 
but  it  was  a  question  for  the  jury  whether  the  defendant  was 
the  secretary  of  such  society.  This  was  in  accordance  with 
the  case  of  State  v.  SelUrs,  1  Eich.,  368,  where,  itwas.  held  that 
an  officer  who  had  assumed  the  duties  of  an  office  could  not 
himself  dispute  the  validity  of  his  own  appointment,  even 
when  proceeded  against  criminaliter. 

As  to  the  last  exception,  we  think  the  defendant  was  entitled 
to  the  distinct  charge  requested,  the  refusal,  toi  charge  which 
forms  the  third  ground  of  appeal.  The  object  of  the  breach 
of  trust  act,  as  we  have  said,  was  not  to  make  criminal  the 
failure  to  pay  a  debt.  This  often  happens  from  misfortune,  or 
from  other  causes  far  removed  from  fraud  or  crimen  and  the 
mere  fact  of  non-payment  affords  no  ground  whatever  upon 
which  to  base  a  charge  of  larceny  or  breach  of  trust.  To  con- 
stitute this  offense  as  to  property,  there  must  be  an  appropria- 
tion thereof,  accompanied  with  a  fraudulent  purpose  to  destroy 
the  right  of  the  true  owner.  This  is  not  a  necessary  inference 
from  mere  non-payment,  and  the  defendant  was  entitled  to 
Vol.  V— 14 
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have  it  declared  to  the  jury,  as  matter  of  la^v,  that  failure  to 
pay,  in  itself,  did  not  constitute  the  oflPense  charged. 

Let  this  opinion  be  filed  with  the  judgment  heretofore  pro- 
nounced reversing  the  judgment  of  the  circuit  court. 

Note. —  The  doctrine  of  estoppel  does  not  apply  to  criminal  cases.    State 
V.  Hutchinson,  60  Iowa,  478  (S.  C,  4  Am.  Cr.  R.,  p.  163,  and  note). 


WooDWAED  V.  State. 

(103  Ind.,  127.) 

Embezzlement:  Money  collected  on  lottery  ticket — Indictment. 

1.  An  indictment  for  embezzlement,  charging  that  defendant  was  the 
"  agent  and  employee  "  of  a  certain  person  "  for  the  purpose  of  col- 
lecting money  on  a  certain  lottery  ticket,"  and  then  properly  charging 
the  embezzlement  of  such  money,  is  sufficient,  on  motion  to ,  quash 
for  not  describing  the  lottery  ticket  with  sufficient  certainty. 

3.  Money  collected  on  lottery  ticket. —  It  is  no  defense  to  a  prosecu- 
tion for  embezzlement  of  money  collected  by  an  agent  that  it  was  col- 
lected on  a  lottery  ticket,  contrary  to  the  laws  of  this  state. 

From  the  Marion  Criminal  Court. 

J.  L.  Mitchell  and  N.  C.  Carter,  for  appellant. 

F.  T.  Hard,  attorney-general,  and  W.  B.  Mord,  for  the  state. 

HowK,  J.  The  appellant,  "Woodward,  was  indicted,  tried 
and  convicted  for  the  crime  of  embezzlement,  as  charged  in 
the  second  count  of  the  indictment  against  him.  From  the 
judgment  of  conviction  he  has  appealed  to  this  court,  and  the 
only  errors  assigned  by  him  here  are  such  as  call  in  question 
the  sufficiency  of  the  facts  stated  in  the  second  count  of  the 
indictment  to  constitute  a  public  offense,  before  as  well  as  after 
verdict.     The  evidence  is  not  in  the  record. 

In  the  second  count  of  the  indictment  it  is  charged  "  that 
John  T.  Woodward,  on  the  ITth  day  of  November,  A.  D.  1884, 
at  and  in  the  county  of  Marion  and  state  of  Indiana,  was  then 
and  there  the  agent  and  employee  of  Jeremiah  Miller  for  the 
purpose  of  collecting  money  on  a  certain  lottery  ticket,  then 
and  there,  and  by  virtue  and  on  account  of  such  agency  and 
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employment  by  the  said  Jeremiah  Miller,  for  the  purpose  afore- 
said, he,  the  said  John  T.  Woodward,  as  such  agent  and  em- 
ployee, at  and  in  the  county  and  state  aforesaid,  did  then  and 
there  receive  and  take  into  his  possession  divers  moneys,  bills, 
notes,  United  States  treasury  notes,  national  bank  notes,  gold 
and  silver  coins,  nickel  and  copper  coins,  current  money  of  the 
United  States,  amounting  in  all  to  $1,200,  and  of  the  value  of 
$1,200;  a  more  particular  and  accurate  description  of  said 
moneys,  bills,  notes.  United  States  treasury  notes,  national 
bank  notes,  gold  and  silver  coins,  nickel  and  copper  coins,  is  to 
the  said  jurors  unknown,  and  cannot  be  given  for  the  reason 
that  they  are  in  the  possession  of  some  person  or  persons  to  said 
jurors  unknown ;  said  moneys,  bills,  notes,  United  States  treas- 
ury notes,  national  bank  notes,  gold  and  silver  coins,  nickel  and 
copper  coins,  then  and  there  being  the  moneys,  personal  goods 
and  chattels  of  Jeremiah  Miller ;  and  he,  the  said  Woodward, 
on  the  day  and  year  aforesaid,  at  and  in  the  county  and  state 
aforesaid,  did  then  and  there  unlawfully,  feloniously,  pur- 
posely, knowingly  and  fraudulently  purloin,  secrete,  embezzle 
and  appropriate  to  his  own  use  all  of  said  moneys,  personal 
goods  and  chattels  aforesaid,  with  intent  then  and  there,  and 
thereby,  to  defraud  hira,  the  said  Miller,  out  of  said  moneys, 
personal  goods  and  chattels,  contrary  to  the  form  of  the  stat- 
ute," etc. 

It  is  manifest  that  it  was  the  intention  of  the  state,  in  and 
by  this  second  count  of  the  indictment  against  the  appellant, 
John  T.  Woodward,  to  charge  him  with  the  commission  of  the 
crime  of  embezzlement,  as  the  same  is  defined  and  its  punish- 
ment prescribed  in  section  1944,  E..  S.  1881,  in  force  since  Sep- 
tember 19,  1881.  In  this  section  it  is  provided  as  follows: 
"  Every  officer,  agent,  attorney,  clerk,  servant  or  employee  of 
any  person  or  persons,  or  corporation  or  association,  who, 
having  access  to,  control,  or  possession  of  any  money,  article, 
or  thing  of  value,  to  the  possession  of  which  his  or  her  em- 
ployer or  employers  is  or  are  entitled,  shall,  while  in  such  em- 
ployment, take,  purloin,  secrete,  or  in  any  way  whatever 
appropriate  to  his  or  her  own  use,  or  to  the  use  of  others,  or 
knowingly  permit  any  other  person  to  take,  purloin,  secrete, 
or  in  any  way  appropriate  to  his  or  her  own  use,  or  to  the  use 
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of  others,  any  money,  coin,  bills,  notes,  credits,  choses  in  action, 
or  other  property  or  article  of  value  belonging  to  or  deposited 
with  or  held  by  such  person  or  persons,  or  corporation  or  asso- 
ciation, in  whose  employment  said  officer,  agent,  attorney, 
clerk,  servant  or  employee  may  be,  shall  be  deemed  guilty  of 
embezzlement,  and,  upon  conviction  thereof,  shall  be  impris- 
oned in  the  state  prison  for  not  more  than  fourteen  years  nor 
less  than  two  years,  fined  in  any  sum  not  more  than  $1,000  nor 
less  than  $1,  and  disfranchised  and  rendered  incapable  of  hold- 
ing any  office  of  trust  or  profit  for  any  determinate  period." 
In  section  1769  (E.  S.  1881)  of  the  Criminal  Code,  in  force 
since  September  19,  1881,  it  is  provided  as  follows:  "The  de- 
fendant may  move  to  quash  the  indictment  or  information 
when  it  appears  upon  the  face  thereof,  either,  .  .  .  second, 
that  the  facts  stated  in  the  indictment  or  information  do  not 
constitute  a  public  offense;  .  .  .  fourth,  that  the  indict- 
ment or  information  does  not  state  the  offense  with  sufficient 
certainty." 

Upon  these  two  statutory  grounds  of  objection  the  appellant's 
counsel  earnestly  insist  that  the  criminal  court  erred  in  over- 
ruling both  the  motion  to  quash  the  second  count  of  the  indict- 
ment and  the  motion  in  arrest  of  judgment.  The  question  for 
our  decision  is  this :  Does  the  second  count  of  the  indictment 
state  sufficient  facts  with  sufficient  certainty  to  constitute  a 
public  offense?  As  bearing  upon  the  question  of  certainty, 
section  1756  (R.  S.  1881)  of  the  Criminal  Code  provides  as  fol- 
lows :  "  No  indictment  or  information  shall  be  deemed  invalid, 
nor  shall  the  same  be  set  aside  or  quashed,  nor  shall  the  trial 
judgment,  or  other  proceeding  be  stayed,  arrested,  or  in  any 
manner  affected,  for  any  of  the  following  defects :  .  .  . 
Sixth,  for  any  surplusage  or  repugnant  allegation,  when  there 
is  sufficient  matter  alleged  to  indicate  the  crime  and  person 
charged ;  .  .  .  tenth,  for  any  other  defect  or  imperfection 
which  does  not  tend  to  the  prejudice  of  the  substantial  rights 
of  the  defendant  upon  the  merits." 

As  to  the  degree  of  certainty  which  is  required  in  criminal 
pleading  by  our  code,  section  1755,  Revised  Statutes,  1881,  pro- 
vides as  follows :  "  The  indictment  or  information  is  sufficient 
if  it  can  be  understood  therefrom.,    .     .    .    Fifth,  that  the  of- 
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fense  charged  is  stated  with  such  a  degree  of  certainty  that  the 
court  may  pronounce  judgment  upon  a  conviction  according 
to  the  right  of  the  case." 

The  chief  objection  urged  by  appellant's  counsel,  in  argu- 
ment, to  the  second  count  of  the  indictment  in  this  case,  upon 
the  ground  of  its  uncertainty,  is  that  it  contains  no  certain  or 
definite  description  of  the  lottery  ticket  mentioned  therein. 
Of  this  objection  counsel  say:  "This  count  charges  that  the 
appellant  was,  at  a  certain  time,  the  '  agent  and  employee  of 
Jeremiah  Miller  for  the  purpose  of  collecting  money  on  a  cer- 
tain lottery  ticket.'  What  lottery  ticket?  'So  number  was 
given,  and  no  reason  was  assigned  for  not  giving  the  number. 
Neither  is  it  stated  upon  what  lottery  scheme  the  ticket  was 
drawn  nor  what  lottery  issued  the  ticket, —  whether  the  Loui- 
siana, Louisville  or  Yincennas  lottery.  JSTor  does  it  state 
whether  Miller  was  the  owner  or  holder  of  the  ticket,  or  to 
whom  it  belonged ;  nor  is  there  any  reason  given  why  these 
facts,  as  to  the  number  of  the  ticket  and  the  name  of  the  lot. 
tery  issuing  it,  are  not  set  out  in  the  indictment."  Appellant's 
counsel  then  quote  from  Bicknell's  Grim.  Pr.,  p.  83^  as  follows : 
"  The  indictment  or  information  must  be  such  that  the  defend- 
ant may  know  exactly  what  he  is  to  answer,  and  that  the 
record  may  show  for  what  he  has  been  put  in  jeopardy.  The 
act  or  instrument,  or  both,  constituting  the  basis  of  a  prosecu- 
tion should  be  described  with  certainty,  or,  if  not,  the  impossi- 
bility of  so  describing  it  should  be  stated  as  an  excuse  for  the 
want  of  certainty.      Whitney  v.  State,  10  Ind.,  404." 

It  may  be  conceded  that  the  rules  of  criminal  pleading  and 
practice  in  this  state  are  correctly  stated  by  Judge  Bicknell  in 
his  excellent  treatise  on  criminal  practice;  but  those  rules,  we 
think,  can  have  no  possible  application  to  the  second  count  of 
the  indictment  in  the  case  at  bar,  in  so  far  as  the  description 
of  the  lottery  ticket  therein  mentioned  is  concerned.  It  can- 
not be  said,  with  the  slightest  degree  of  legal  accuracy,  that 
the  criminal  charge  against  the  appellant  in  such  second  count 
is  predicated  upon  the  lottery  ticket  mentioned  therein,  or  that 
such  lottery  ticket  constitutes  the  basis  of  this  prosecution.  If 
the  felonious  act  charged  against  the  appellant  had  immediate 
connection  with  the  lottery  ticket,  or  if  it  were  something  un- 
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lawfully  done  by  him  of  or  concerning  such  ticket,  then  the 
rules  of  criminal  pleading  invoked  by  appellant  would  be  ap- 
plicable, and  it  might  well  be  held  that  the  ticket  should  be 
described  with  certainty. 

In  the  case  in  hand  the  reference  to  the  lottery  ticket  in  the 
second  count  of  the  indictment  was  manifestly  made  for  the 
purpose  of  indicating  how  the  appellant,  as  the  agent  and  em- 
ployee of  Jeremiah  Miller,  had  access  to,  control  and  possession 
of,  the  money  of  MUler,  which,  it  was  charged,  he  had  feloni- 
ously embezzled  and  appropriated  to  his  own  use.  No  crim- 
inal act  was  charged  against  the  appellant  in  the  second  count 
in  connection  with  the  lottery  ticket ;  and  therefore  it  was  not 
necessary,  we  think,  that  such  ticket  should  be  described  with 
certainty.  Besides,  as  we  have  seen,  under  section  1755  of 
our  Criminal  Code,  the  indictment  is  suificient  if  the  offense 
charged  is  stated  with  such  a  degree  of  certainty  that  the  court 
may  pronounce  judgment,  upon  a  conviction,  according  to  the 
right  of  the  case.  In  the  case  before  us  it  cannot  be  doubted, 
as  it  seems  to  us,  that  the  offense  of  embezzlement  is  stated  in 
the  second  count  of  the  indictment  with  such  a  degree  of  cer- 
tainty that  the  court  could,  as  it  did  upon  the  conviction  of  the 
appellant,  pronounce  the  right  judgment. 

It  is  further  claimed  by  appellant's  counsel  that  the  second 
count  of  the  indictment  was  bad,  both  on  the  motion  to  quash 
and  the  motion  in  arrest,  because  the  moneys  of  Miller  which 
were  the  subject  of  the  embezzlement  charged  were  shown  to 
have  been  collected  on  a  lottery  ticket,  and,  as  lotteries  were 
prohibited  by  the  laws  of  this  state,  were  derived  from  an 
illegal  source.  This  position  cannot  be  maintained,  we  think, 
under  the  decisions  of  this  court.  TJ.  8.  Exp.  Co.  v.  Lucas,  36 
Ind.,  361 ;  Rothroch  v.  Perhinson,  61  Ind.,  39 ;  State  v.  Tximey, 
81  Ind.,  559.  In  the  case  last  cited  the  opinion  of  the  court 
concludes  as  follows :  "  In  such  a  case  it  seems  to  us  that  the 
fact,  if  it  were  the  fact,  that  the  appellee  received  such  money 
as  such  agent  for  his  principal,  the  association,  upon  an  illegal 
consideration,  and  in  the  transaction  of  an  unlawful  business, 
did  not  constitute  any  valid  or  sufficient  defense  to  him,  the 
appellee,  in  this  prosecution  against  him  for  his  alleged  embez- 
zlement of   such  money."    "We  conclude,  therefore,  that  the 
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criminal  court  committed  no  error  in  this  case  in  overruling 
either  appellant's  motion  to  quash  the  second  count  of  the  in- 
dictment or  his  motion  in  arrest  of  judgment.  The  judgment 
is  affirmed,  with  costs. 

Note. —  See  cases  collected  and  synopsis  of  each  decision  given  in  note  to 
State  V.  Oostin,  4  Am.  Cr.  R.,  169. 


Commonwealth  v.  Hates. 

(138  Mass.,  185.) 
Evidence  :  Identifying  defendant  by  his  voice. 

The  testimony  of  a  witness  at  the  trial  of  a  criminal  case,  identifying 
the  defendant  by  his  voice,  the  defendant  being  a  person  whom  the 
witness  heard  speak  only  once  before  the  commission  of  the  offense 
charged,  which  was  after  dark,  is  competent,  and  it  may  be  considered 
by  the  jury  in  connection  with  other  evidence  as  to  identity. 

W.  D.  NorihenA  {G.  P.  Thompson  with  him),  for  the  de- 
fendant. 

E.  J.  Shsrma/ii,  attorney-general,  for  the  commonwealth. 


By  the  Court.  The  testimony  of  the  witness  Farnham, 
identifying  the  defendant  by  his  voice,  was  competent.  The 
weight  of  it  was  for  the  jury,  but  it  was  properly  submitted 
to  them,  to  be  considered  in  connection  with  the  other  evi- 
dence of  identity.     Com.  v.  WilUams,  105  Mass.,  62. 

Exceptions  overruled. 


Lane  v.  State. 

(47  N.  J.,  363.) 

Extoetion  in  office. 


Justice  demanding  illegal  pees. —  It  is  extortion  under  the  statute  for 
a  justice  of  the  peace  to  demand  or  ask  for  his  fees  from  the  prosecu- 
tor for  the  issuing  of  his  warrant  on  a  criminal  complaint,  the  said 
justice  knowing  that  such  demand  is  illegal. 
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On  error  to  the  Court  of  Sessions  of  the  County  of  Hudson. 

B.  B.  Seymour  and  W.  T.  Hoffman,  for  plaintiff  in  error. 
E.  T.  Paxton,  assistant  prosecutor  of  Hudson,  contra. 

Beasley,  C.  J.  The  defendant  was  indicted  for  extortion  in 
demanding  a  certain  sum  of  money  as  his  fee  from  the  prose- 
cutor for  issuing  his  warrant  as  a  justice  of  the  peace  in  a 
criminal  complaint.  At  the  trial  of  the  case  no  question  was 
made  as  to  the  fact  of  the  prosecutor  having  paid  the  fees  in 
question  to  the  justice  for  issuing  the  warrant  on  the  com- 
plaint, and  the  judge  instructed  the  jury  that,  in  addition  to 
this,  they  must  be  satisfied  from  the  evidence  that  such  fees 
were  demanded  by  the  justice,  and  that  at  the  time  of  making 
such  demand  he  knew  that  he  was  making  an  illegal  demand. 

The  first  exception  taken  to  the  trial  is  that  the  defendant 
was  not  an  officer  embraced  in  the  section  of  the  statute  which 
denounces  the  penalty  for  extortion.  The  section  referred  to 
is  the  twenty-third  section  of  the  crimes  act ;  but  the  language 
of  the  clause  seems  clear  on  this  head.  Its  desorij^tio  person- 
arum  is:  "No  judge,  justice,  sheriff,  constable,  jailer,  or  other 
officer  of  this  state,  ministerial  or  judicial,"  etc.  If  the  desig- 
nation "  justice  "  does  not  with  sufficient  distinctness  indicate  a 
justice  of  the  peace,  as  he  is  a  judicial  officer  of  the, state,  he 
is  certainly  embraced  under  the  general  description,  which  is  so 
comprehensive  that  no  official  of  the  state  can  claim  to  stand 
outside  of  its  circumspection.  There  appears  to  be  no  force  in 
this  exception. 

The  next  exception  is  that  the  judge  erred  in  omitting  to 
hold  that  the  only  demand  of  fees  which  will  render,  under 
the  statute,  a  justice  liable  to  criminal  prosecution  is  a  demand 
made  under  a  threat  not  to  take  the  complaint  unless  the  fees 
are  first  paid.  There  appears  to  be  no  warrant  whatever  for 
such  a  contention.  The  act  says  (Kev.,  p.  565,  par.  139)  "  that 
no  fees  be  demanded  from  parties  applying  to  justices  or  con- 
stables for  their  services,  but  shall  be  paid  out  of  the  funds  of 
the  county  in  which  such  services  were  rendered,  provided  the 
presiding  judge  of  the  court  of  oyer  and  terminer  shall  ap- 
prove of  such  payment."  The  prohibition  is  against  demand- 
ing fees  on  the  part  of  the  justice.    There  is  neither  by 
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expression  or  by  implication  anything  to  show  that  to  such 
demand  there  must  be  annexed  the  alternative  that  unless  the 
money  is  paid  the  complaint  will  not  be  entertained. 

The  law,  as  it  was  'expounded  to  the  jury  at  the  trial,  was 
to  this  effect:  That  prior  to  the  act  of  1871  in  which  is  to  be 
found  the  clause  just  cited  the  justice  was  not  authorized  to 
receive  or  take  fees  for  his  services,  even  if  the  same  were 
voluntarily  proffered  by  the  prosecutor,  but  that,  by  the  act 
just  cited,  this  rule  of  law  was  modified,  and  this  officer  was 
enjoined  not  to  demand  such  fees,  but  that  he  might  take  them 
if  they  were  tendered  to  him  without  the  asking  on  his  part. 
This  view  rested  on  construction  derived  from  a  consideration 
of  the  above-cited  clause  forbidding  the  justice  to  make  de- 
mand of  his  fees  in  connection  with  section  3  of  the  same 
statute,  which,  after  prescribing  that  the  justice  shall  certify 
his  bills  of  costs,  and  which,  after  having  been  approved  of  in 
an  appointed  manner,  are  to  be  paid  to  the  justice,  then  pro- 
vides, in  the  language  following:  "And  said  justice  shall  re- 
fund to  the  complainant  so  much  of  the  said  costs  as  shall 
have  been  paid  by  complainant  to  said  justice."  The  elements 
of  the  problem  were  a  prohibition  against  demanding  the  fees, 
and  a  recognition  of  such  fees  having  been  received  in  some 
cases  by  the  justice,  in  which  event  a  repayment  was  ordered, 
and  the  solution  of  the  judge  at  the  trial  was  that  the  justice 
could  not  demand  such  moneys,  but  was  at  liberty  to  take 
them  if,  without  his  request,  they  were  offered  to  him.  JSTo 
other  possible  solution  of  the  question  is  perceived.  The  law 
on  that  head  was  rightly  propounded  to  the  jury. 

The  next  objection  is  that  the  defendant  could  not  be  guilty 
of  extortion,  as  he  did  not  take  from  the  prosecutor  a  greater 
sum  than  the  law  gave  him  for  his  services.  But  this  position 
is  not  well  founded  with  respect  to  the  fact  which  it  assumes. 
There  were  no  fees  due  to  the  justice  at  the  time  he  took 
them,  unless  the  same  were  voluntarily  paid  by  the  prosecutor ; 
for  in  the  event  of  no  such  payment  being  made,  such  fees  did 
not  become  due  to  the  justice  until  the  presiding  judge  of  the 
oyer  and  terminer  had  approved  of  such  payment.  The  con- 
sequence, therefore,  plainly  is,  if  this  officer  got  this  money  by 
an  illegal  demand,  "  he  took,"  in  the  language  of  the  criminal 
law  in  its  definition  of  the  crime  of  extortion,  as  cited  in  the 
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brief  of  the  counsel  of  the  plaintiff  in  error,  "  money  .  .  . 
that  was  not  due  to  him,  ...  or  before  it  was  due  to 
him." 

The  other  exceptions  have  been  examined,  but  none  of  them 
appear  to  the  court  to  possess  that  degree  of  solidity  that 
rendei-s  it  necessary  to  criticise  them  in  detail.  They  are  all 
overruled.    Let  the  judgment  be  affirmed. 


Ex  PARTE  EeGGEL. 

(114  U.  S.,  643.) 
ExTRADmoN:  Practice. 


1.  Sections  5278  and  5379  of  the  Revised  Statutes  of  the  United  States, 

requiring  the  arrest  and  surrender  of  a  fugitive  from  justice,  found  in 
cue  of  the  territories,  to  the  state  in  which  he  stands  charged  with 
treason,  felony,  or  other  crime,  embrace  every  offense  known  to  the 
laws  of  the  demanding  state,  including  misdemeanors. 

2.  Each  state  has  the  right  to  establish  the  forms  of  pleadings  and  process 

to  be  observed  in  its  courts,  in  both  civil  and  crimiaal  cases,  subject 
only  to  those  provisions  of  the  constitution  of  the  United  States  involv- 
ing the  protection  of  life,  liberty  and  property  in  aU  the  states  of  the 
Union. 

3.  Upon  the  executive  of  the  state  in  which  the  accused  is  found  rests  the 

responsibility  of  determining  whether  he  is  a  fugitive  from  the  justice 
of  the  demanding  state. 

4.  If  the  determination  of  that  fact  by  the  executive,  upon  evidence  intro- 

duced before  him,  is  subject  to  judicial  review  upon  habeas  corpus,  the 
accused,  being  in  custody  under  his  warrant  —  which  recites  the  requi- 
sition of  the  demanding  state,  accompanied  by  an  authentic  indictment, 
charging  him  substantially  in  the  languEige  of  her  statutes  with  a 
specific  crime  committed  within  her  limits, — should  not  be  discharged 
merely  because,  in  the  judgment  of  the  court,  the  evidence  as  to  his 
being  a  fugitive  from  justice  was  not  as  full  as  might  properly  have 
been  required,  or  because  it  was  so  meager  as,  perhaps,  to  admit  of  a 
conclusion  different  from  that  reached  by  him. 

This  was  an  appeal  from  the  judgment  upon  habeas  corpus 
of  the  third  judicial  district  court  of  Utah,  remanding  the  ap- 
pellant to  the  custody  of  the  marshal  of  the  United  States,  by 
whom  he  had  been  arrested. 

The  arrest  was  made  under  the  authority  of  the  warrant  of 
the  governor  of  Utah,  which  recited  that  it  had  been  repre- 
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sented  by  the  governor  of  Pennsylvania  that  Louis  Eeggel 
stood  charged  in  that  commonwealth  with  the  crime  of  obtain- 
ing goods  by  false  pretenses  from  Daniel  Myers  and  Charles 
Goodman;  that  he  had  fled  from  the  justice  of  that  common- 
wealth, and  had  taken  refuge  in  the  territory  of  Utah. 

The  evidence  laid  before  the  governor  of  Utah  was  entirely 
documentary,  and  embraced : 

1.  The  requisition,  in  the  customary  form,  of  the  governor 
of  Pennsylvania,  requesting  the  apprehension  of  Eeggel,  and 
his  delivery  to  the  agent  of  Pennsylvania,  and  to  which  was 
annexed  a  copy  of  the  indictment,  and  other  papers,  certified 
by  him  to  be  authentic. 

2.  A  duly  certified  copy  of  the  indictment  referred  to  in  the 
foregoing  requisition. 

3.  Duly  certified  copies  of  certain  provisions  of  the  penal 
laws  of  Pennsylvania  regarding  the  sufficiency  of  indictments, 
the  time  when  and  the  manner  of  making  objections  thereto 
for  any  formal  defect  apparent  on  the  face  thereof,  etc. 

4.  An  aSidavit  by  Frederick  Gentner  as  follows : 
"  Comtnonwealth  of  Penna.  v.  Louis  JReggel. 

"  Frederick  Gentner,  being  duly  sworn  according  to  law,  de- 
poses and  says :  The  grand  jury  of  the  March  sessions  of  the 
city  and  county  of  Philadelphia  found  a  true  bill  of  indictment 
against  Louis  Eeggel,  charging  him  with  the  crime  of  false 
pretenses,  and  that  the  said  Louis  Eeggel  is  a  fugitive  from 
justice,  and  now  in  Salt  Lake  City,  Utah  territory." 

Mr.  Justice  Haelan  delivered  the  opinion  of  the  court : 
This  case  arises  under  sections  52T8  and  5279  of  the  Eevised 
Statutes  of  the  United  States,  which  provide : 

"  Sec.  5278.  Whenever  the  executive  authority  of  any  state 
or  territory  demands  any  person  as  a  fugitive  from  justice  of 
the  executive  authority  of  any  state  or  territory  to  which  such 
person  has  fled,  and  produces  a  copy  of  an  indictment  found 
or  aflidavit  made  before  a  magistrate  of  any  state  or  territory, 
charging  the  person  demanded  with  having  committed  treason, 
felony  or  other  crime,  certified  as  authentic  by  the  governor 
or  chief  magistrate  of  the  state  or  territory  from  whence  the 
person  so  charged  has  fled,  it  shall  be  the  duty  of  the  executive 
authority  of  the  state  or  territory  to  which  such  person  has 
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fled  to  cause  him  to  be  arrested  and  secured,  and  to  cause  notice 
of  the  arrest  to  be  given  to  the  executive  authority  making 
such  demand,  or  to  the  agent  of  such  authority  appointed  to 
receive  the  fugitive,  and  to  cause  the  fugitive  to  be  delivered 
to  such  agent  when  he  shall  appear.  If  no  such  agent  appears 
■within  six  months  from  the  time  of  the  arrest  the  prisoner  may 
be  discharged.  All  costs  or  expenses  incurred  in  the  appre- 
hending, securing  and  transmitting  such  fugitive  to  the  state 
or  territory  making  such  demand  shall  be  paid  by  such  state  or 
territory. 

"  Sec.  5279.  Any  agent,  so  appointed,  vi^ho  receives  the  fugi- 
tive into  his  custody,  shall  be  empowered  to  transport  him  to 
the  state  or  territory  from  which  he  has  fled.  And  every  person 
who,  by  force,  sets  at  liberty  or  rescues  the  fugitive  from  such 
agent  while  so  transporting  him,  shall  be  fined  not  more  than 
$500,  or  imprisoned  not  more  than  one  year."  1  Stat.,  302,  ch. 
T,  §§  1,  2. 

It  is  not  necessary  to  consider  the  question  suggested  by 
counsel  as  to  the  right  of  the  governor  of  the  territory  to  have 
withheld  the  papers  upon  which  he  based  his  warrant  for  the 
arrest  of  the  accused ;  for  the  record  shows  that  the  requisition 
and  the  accompanying  papers  from  the  governor  of  Pennsyl- 
vania constituted  the  evidence  upon  which  he  acted,  and  were 
submitted  to  the  court  to  which  the  writ  of  habeas  corpus  was 
returned. 

Under  the  act  of  congress,  it  became  the  duty  of  the  gov- 
ernor of  Utah  to  cause  the  arrest  of  Reggel,  and  his  delivery  to 
the  agent  appointed  to  receive  him,  when  it  appeared :  1.  That 
the  demand  by  the  executive  authority  of  Pennsylvania  was 
accompanied  by  a  copy  of  an  indictment,  or  affidavit  made  be- 
fore a  magistrate,  charging  Eeggel  with  having  committed 
treason,  felony  or  other  crime  within  that  state,  and  certified 
as  authentic  by  her  governor.  2.  That  the  person  demanded 
was  a  fugitive  from  justice. 

The  first  of  these  conditions  was  met  by  the  production  to 
the  governor  of  Utah  of  the  indictment  (duly  certified  as  au- 
thentic) of  the  grand  jury  of  the  court  of  quarter  sessions  of 
the  peace,  for  the  city  and  county  of  Philadelphia,  Pennsyl- 
vania, wherein  the  accused  was  charged  with  having  commit- 
ted the  crime  of  obtaining  by  false  pretenses  certain  goods 
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with  the  intent  to  cheat  and  defraud  the  persons  therein  named ; 
■which  offense,  as  was  made  to  appear  from  the  statutes  of  that 
commonwealth  (a  copy  of  which,  duly  certified  as  authentic, 
accompanied  the  indictment),  is  a  misdemeanor  under  the  laws 
of  Pennsylvania,  punishable  by  a  fine  not  exceeding  $500,  and 
imprisonment  not  exceeding  three  j^ears. 

It  was  objected  in  the  court  of  original  jurisdiction  that  there 
could  be  no  valid  requisition  based  upon  an  indictment  for  an 
offense  less  than  a  felony.  This  view  is  erroneous.  It  was  de- 
clared in  Kentucky  V.  Dennison,  24  How.,  66,  99,  that  the  words 
"  treason,  felony  or  other  crime,"  in  section  2  of  article  I  of 
the  constitution,  include  every  offense,  from  the  highest  to  the 
lowest,  known  to  the  law  of  the  state  from  which  the  accused 
had  fled,  including  misdemeanors.  It  was  there  said  by  Chief 
Justice  Taney,  speaking  for  the  whole  court,  that  looking  to 
the  words  of  the  constitution,  "to  the  obvious  policy  and 
necessity  of  this  provision  to  preserve  harmony  between  the 
states  and  order  and  law  within  their  respective  borders,  and  to 
its  early  adoption  by  the  colonies,  and  then  by  the  confederated 
states,  whose  mutual  interest  it  was  to  give  each  other  aid  and 
support  whenever  it  was  needed,  the  conclusion  is  irresistible 
that  this  compact  engrafted  in  the  constitution  included,  and 
was  intended  to  include,  every  offense  made  punishable  by 
the  law  of  the  state  in  which  it  was  committed."  It  is  within 
the  power  of  each  state,  except  as  her  authority  may  be  limited 
by  the  constitution  of  the  United  States,  to  declare  what  shall 
be  offenses  against  her  laws,  and  citizens  of  other  states,  when 
within  her  jurisdiction,  are  subject  to  those  laws.  In  recogni- 
tion of  this  right,  so  reserved  to  the  states,  the  words  of  the 
clause  in  reference  to  fugitives  from  justice  were  made  suffi- 
ciently comprehensive  to  include  every  offense  against  the  laws 
of  the  demanding  state,  without  exception  as  to  the  nature  of 
the  crime. 

Although  the  constitutional  provision  in  question  does  not 
in  terms  refer  to  fugitives  from,  the  justice  of  any  state,  who 
may  be  found  in  one  of  the  territories  of  the  United  States,  the 
act  of  congress  has  equal  application  to  that  class  of  cases,  and 
the  words  "treason,  felony  or  other  crime"  must  receive  the 
same  interpretation,  when  the  demand  for  the  fugitive  is  made, 
under  that  act,  upon  the  governor  of  a  territory,  as  when  made 
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upon  the  executive  authority  of  one  of  the   states   of  the 
TJnion. 

Another  proposition  advanced  in  behalf  of  appellant  is,  that 
the  indictment  which  accompanied  the  requisition  does  not 
sufficiently  charge  the  commission  of  any  crime,  of  which  fact 
it  was  the  duty  of  the  governor  of  Utah  to  take  notice,  and 
which  the  court  may  not  ignore  in  determining  whether  the 
appellant  is  lawfully  in  custody.  In  connection  with  this  prop- 
osition, counsel  discusses,  in  the  light  of  the  adjudged  oases, 
the  general  question  as  to  the  authority  of  a  court  of  the  state 
or  territory,  in  which  the  fugitive  is  found,  to  discharge  him 
from  arrest,  whenever,  in  its  judgment,  the  indictment,  accord- 
ing to  the  technical  rules  of  criminal  pleading,  is  defective  in 
its  statement  of  the  crime  charged.  It  is  sulficient  for  the  pur- 
poses of  the  present  case  to  say  that,  by  the  laws  of  Pennsyl- 
vania, every  indictment  is  to  be  deemed  and  adjudged  suffi- 
cient and  good  in  law  which  charges  the  crime  substantially  in 
the  language  of  the  act  of  assembly  prohibiting  its  commission 
and  prescribing  the  punishment  therefor,  or,  if  at  common 
law,  so  plainly  that  the  nature  of  the  offense  charged  may  be 
easily  understood  by  the  jury ;  and  that  the  indictment,  which 
accompanied  the  requisition  of  the  governor  of  Pennsylvania 
does  charge  the  crime  substantially  in  the  language  of  her 
statute.  That  commonwealth  has  the  right  to  establish  the 
forms  of  pleadings  and  process  to  be  observed  in  her  own 
courts  in  both  civil  and  criminal  cases,  subject  only  to  those 
provisions  of  the  constitution  of  the  United  States  involving  the 
protection  of  life,  liberty  and  property  in  all  the  states  of  the 
Union. 

The  only  question  remaining  to  be  considered  relates  to  the 
alleged  want  of  competent  evidence  before  the  governor  of 
Utah,  at  the  time  he  issued  the  warrant  of  arrest,  to  prove  that 
the  appellant  was  a  fugitive  from  the  justice  of  Pennsylvania. 
Undoubtedly  the  act  of  congress  did  not  impose  upon  the 
executive  authority  of  the  territory  the  duty  of  surrendering 
the  appellant,  unless  it  was  made  to  appear,  in  some  proper 
way,  that  he  was  a  fugitive  from  justice.  In  other  words,  the 
appellant  was  entitled,  under  the  act  of  congress,  to  insist  upon 
proof  that  he  was  within  the  demanding  state  at  the  time  he 
is  alleged  to  have  committed  the  crime  charged,  and  subse- 


EX  PARTE  REGGEL.  223 

quently  withdrew  from  her  jurisdiction,  so  that  he  could  not 
be  reached  by  her  criminal  process.  The  statute,  it  is  to  be 
observed,  does  not  prescribe  the  character  of  such  proof ;  but 
that  the  executive  authority  of  the  territory  was  not  required, 
by  the  act  of  congress,  to  cause  the  arrest  of  appellant,  and 
his  delivery  to  the  agent  appointed  by  the  governor  of  Penn- 
sylvania, without  proof  of  the  fact  that  he  was  a  fugitive  from 
justice,  is,  in  our  judgment,  clear  from  the  language  of  that 
act;  Any  other  interpretation  would  lead  to  the  conclusion 
that  the  mere  requisition  by  the  executive  of  the  demanding 
state,  accompanied  by  the  copy  of  an  indictment,  or  an  affi- 
davit before  a  magistrate,  certified  by  him  to  be  authentic, 
charging  the  accused  with  crime  committed  within  her  limits, 
imposes  upon  the  executive  of  the  state  or  territory  where  the 
accused  is  found,  the  duty  of  surrendering  him,  although  he 
may  be  satisfied,  from  incontestable  proof,  that  the  accused 
had,  in  fact,  never  been  in  the  demanding  state,  and,  there- 
fore, could  not  be  said  to  have  fled  from  its  justice.  Upon  the 
executive  of  the  state  in  which  the  accused  is  found  rests  the 
responsibility  of  determining,  in  some  legal  mode,  Avhether  he 
is  a  fugitive  from  the  justice  of  the  demanding  state.  He 
does  not  fail  in  duty  if  he  makes  it  a  condition  precedent  to 
the  surrender  of  the  accused  that  it  be  shown  to  him,  by  com- 
petent proof,  that  the  accused  is,  in  fact,  a  fugitive  from  the 
justice  of  the  demanding  state. 

Did  it  sufficiently  appear  that  the  appellant  was,  as  repre- 
sented by  the  executive  authority  of  Pennsylvania,  a  fugitive 
from  the  justice  of  that  commonwealth  ?  We  are  not  justified 
by  the  record  before  us  in  saying  that  the  governor  of  Utah 
should  have  held  the  evidence  inadequate  to  establish  that  fact. 
The  warrant  of  arrest  refers  to  an  affidavit  taken  before  a  no- 
tary public  of  Pennsylvania,  showing  Eeggel's  flight  from  that 
commonwealth.  There  was  no  such  affidavit ;  but  the  refer- 
ence, manifestly,  was  to  the  affidavit  made  by  Frederick  Gent- 
ner,  which  recited  the  finding,  by  the  grahd  jury  of  the  city  and 
county  of  Philadelphia,  of  a  true  bill  of  indictment  charging 
Keggel  with  "  the  crime  of  false  pretenses,"  and  stating  that 
he  "  is  a  fugitive  from  justice,"  and  was  then  in  Salt  Lake  City, 
Utah  territory.  This  is  sworn  to,  and  is  attested  by  the  seal  of 
the  court  of  quarter  sessions  —  the  court  in  which  the  prosecu- 
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tion  is  pending.  It  is  not  entirely  clear  from  the  record,  as 
presented  to  us,  what  is  the  official  character  of  the  person  be- 
fore yi^hom  the  affidavit  was  made.  The  reasonable  inference 
is,  that  the  affidavit  was  made  in  the  court  where  the  prosecu- 
tion is  pending,  and  that  it  is  one  of  the  papers  accompanying 
the  requisition  of  the  governor  of  Pennsylvania,  and  which  he 
certified  to  be  authentic. 

It  is  contended  that  Gentner's  affidavit  that  Reggel  is  a  fugi- 
tive from  justice  is  the  statement  of  a  legal  conclusion,  and  is 
materially  defective  in  not  setting  out  the  facts  upon  which 
that  conclusion  rested.  Although  that  statement  presents,  in 
some  aspects  of  it,  a  question  of  law,  we  cannot  say  that  the 
governor  of  Utah  erred  in  regarding  it  as  the  statement  of  a 
fact,  and  as  sufficient  evidence  that  appellant  had  fled  from 
the  state  in  which  he  stood  charged  Avith  the  commission  of  a 
particular  crime,  on  a  named  day,  at  the  city  and  county  of 
Philadelphia ;  especially  as  no  opposing  evidence  was  brought 
to  his  attention.  If  the  detei'mination  of  that  fact  by  the  gov- 
ernor of  Utah  upon  evidence  introduced  before  him  is  subject 
to  judicial  review  upon  habeas  corpus,  the  accused,  in  custody 
under  his  warrant  —  which  recites  the  demand  of  the  governor 
of  Pennsylvania,  accompanied  by  an  authentic  indictment 
charging  him,  substantially,  in  the  language  of  her  statutes, 
with  a  specific  crime  committed  within  her  limits, —  should  not 
be  discharged  merely  because,  in  the  judgment  of  the  court, 
the  evidence  as  to  his  being  a  fugitive  from  justice  was  not  as 
full  as  might  properly  have  been  required,  or  because  it  was  so 
meager  as,  perhaps,  to  admit  of  a  conclusion  different  from 
that  reached  by  him.  In  the  present  case,  the  proof  before  the 
governor  of  Utah  may  be  deemed  sufficient  to  make  a  prim-a 
facie  case  against  the  appellant  as  a  fugitive  from  justice 
within  the  meaning  of  the  act  of  congress. 

Judgment  affirmed. 

Note. —  History  of  the  constitutional  provision  and  of  the  act  of  con- 
gress of  1793  with  reference'  to  fugitives  from  justice. —  As  early  as  1643, 
by  articles  of  confederation  between  the  plantations  under  the  government 
of  Massachusetts,  the  plantation  under  the  government  of  New  Plymouth, 
the  plantations  under  the  government  of  Connecticut  and  the  government 
of  New  Haven,  with  the  plantation  in  combination  therewith,  these  plan- 
tations pledged  themselves  to  one  another,  that,  upon  the  escape  of  any  pris- 
oner or  fugitive  for  any  criminal  cause,  whether  by  breaking  prison  oi 
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getting  away  from  the  officer,  or  otherwise  escaping,  upon  the  certificate  of 
two  magistrates  of  the  jurisdiction  out  of  which  the  escape  was  made  that 
he  was  a  prisoner  or  such  offender  at  the  time  of  the  escape,  the  magis- 
trates, or  some  of  them,  of  the  jurisdiction,  where,  for  the  present,  the  said 
prisoner  or  fugitive  abideth,  shall  forthwith  grant  such  a  warrant  as  the  case 
will  bear,  for  the  apprehending  of  any  such  person  and  the  delivery  of  him 
into  the  hands  of  the  officer  or  other  person  who  pursueth  him ;  and  if  there 
be  help  required  for  the  safe  returning  of  any  such  offender,  then  it  shall 
be  granted  unto  him  that  craves  the  same,  he  paying  the  charges  therefor. 
When  the  thirteen  colonies  formed  a  compact  for  mutual  support,  a  provision 
was  inserted  in  their  articles  of  confederation,  which  is  in  the  following 
words : 

"  If  any  person,  guilty  of  or  charged  with  treason,  felony,  or  other  high 
misdemeanor,  in  any  state,  shall  flee  from  justice  and  be  found  in  any  other 
of  the  United  States,  he  shall,  upon  demand  of  the  governor  or  executive 
power  of  the  state  from  which  he  fled,  be  delivered  up  and  removed  to  the 
state  having  jurisdiction  of  his  offense."  The  provision  thus  adopted  and 
inserted  in  the  articles  of  confederation  was  introduced  in  the  constitution 
substantially  in  the  same  words,  but  substituting  the  word  "  crime  "  for  the 
words  "  Mgh  misdemeanor,"  which  would  indicate  a  purpose  to  include 
every  offense  known  to  the  law  of  the  state  from  which  the  party  charged 
had  fled. 

The  constitution  having  established  the  right  of  the  executive  authority 
of  the  state  where  the  crime  was  committed  to  demand  the  fugitive  from 
the  executive  authority  of  the  state  in  which  he  is  found,  and  the  obligation 
on  the  part  of  such  executive  to  deliver  him  into  the  hands  of  the  officer  or 
agent  of  the  demanding  state,  it  became  necessary  to  provide  by  law  the 
mode  of  carrying  this  provision  into  execution.  The  governor  of  the  state 
could  not,  upon  a  charge  made  before  him,  demand  the  fugitive,  unless  the 
party  was  charged  in  the  regular  course  of  judicial  proceedings  with  having 
been  guilty  of  a  criminal  offense.  And  it  was  equally  necessary  that  the  ex- 
ecutive authority  of  the  state  upon  which  the  demand  was  made,  when 
called  on  to  issue  his  warrant  for  the  arrest  of  the  fugitive,  should  be  satis- 
fled,  by  competent  proof,  that  the  party  was  in  fact  a  fugitive  from  justice. 
This  duty  manifestly  devolved  upon  congress ;  for,  if  left  to  the  states,  each 
state  might  require  different  proof  to  authenticate  the  judicial  proceedings 
upon  which  the  demand  was  founded.  Besides,  the  governor,  by  virtue  of 
his  office,  could  not  lawfully  issue  a  warrant  to  arrest  an  individual  with- 
out a  law  of  the  state  or  of  congress  to  authorize  it.  These  difficulties  pre- 
sented themselves  as  early  as  1791  in  a  demand  made  by  the  governor  of 
Pennsylvania  upon  the  governor  of  Virginia,  and  both  of  them  admitted 
the  propriety  of  bringing  the  subject  before  the  president,  who  immediately 
submitted  the  matter  to  the  consideration  of  congress.  This  led  to  the  act 
of  February  13,  1793,  which,  so  far  as  it  relates  to  this  subject,  is  given  m 
full  in  the  opinion  of  the  court  in  Ex  parte  Beggel,  supra. 

In  Commonwealth  of  Kentucky  V.  Dennison,  Governor,  etc.,  24  How.,  66 
(Chief  Justice  Taney  dehvering  the  opinion  of  the  court),  it  was  held  that,  as 
the  judicial  acts  which  are  necessary  to  authorize  the  demand  are  plainly  speci- 
fied in  the  act  of  congress,  and  the  certificate  of  the  executive  authority  is 
Vol.  V  — 15 
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made  conclusive  when  presented  to  the  executive  of  the  state  where  the  fugi- 
tive is  found,  "  he  has  no  right  to  look  behind  them  or  to  question  them,  or  to 
look  into  the  character  of  the  crime  specified  in  this  judicial  proceeding. 
The  duty  which  he  is  to  perform  is,  as  we  have  already  said,  merely  minis- 
terial —  that  is,  to  cause  the  party  to  be  arrested  and  delivered  to  the  agent 
or  authority  of  the  state  where  the  crime  was  committed.  It  is  said  in  the 
argument  that  the  executive  officer  upon  whom  this  demand  is  made  must 
have  a  discretionary  power,  because  he  must  inquire  and  decide  who  is  the 
person  demanded.  But  this  certainly  is  not  a  discretionary  duty  upon  which 
he  is  to  exercise  any  judgment,  but  is  a  mere  ministerial  duty  —  that  is,  to 
do  the  act  required  to  be  done  by  him,  and  such  as  every  marshal  and  sheriff 
must  perform  when  process,  either  criminal  or  civil,  is  placed  in  his  hands  to 
be  served  on  the  person  named  in  it.  And  it  never  has  been  supposed  that 
this  duty  involved  any  discretionary  power,  or  made  him  anything  more 
than  a  mere  ministerial  officer ;  and  such  is  the  position  and  character  of  the 
executive  of  the  state  under  this  law  when  the  demand  is  made  upon  him 
and  the  requisite  evidence  produced.  The  governor  has  only  to  issue  his 
w^arrant  to  an  agent  or  officer  to  arrest  the  party  named  in  the  demand." 
The  nature  of  a  ministerial  duty  devolving  upon  an  executive  officer  is 
clearly  and  concisely  stated  in  the  above  opinion.  The  executive  of  a  state 
is  a  mere  creature  of  the  law,  and,  in  regard  to  ministerial  duties,  he  is 
amenable  to  the  law,  and  ought  to  be  compelled  to  perform  such  duties  the 
same  as  any  other  ministerial  officer.  The  governor  of  Ohio  refused  to  issue 
his  warrant  for  the  arrest  of  the  fugitive,  and,  strange  as  it  may  seem,  the 
court  came  to  the  conclusion  that  there  is  no  power  under  the  law  by  which 
he  could  be  compelled  to  perform  this  duty,  though  enjoined  upon  him  under 
and  by  virtue  of  the  act  of  congress  passed  in  conformity  with  the  provision 
of  the  constitution  relative  thereto.  We  think  the  conclusions  reached  in 
the  decision  are  inconsistent.  When  the  law  enjoins  a  duty  upon  an  officer, 
whether  that  officer  goes  by  the  name  of  the  governor  of  a  state  or  the  pres- 
ident of  the  United  States,  there  ought  to  be,  and  we  think  there  is,  a  power 
under  the  law  to  compel  him  to  perform  a  ministerial  duty,  and  this  with- 
out encroaching  upon  his  executive  prerogative.  There  is  no  reason  why  a 
governor  of  a  state,  or  the  president  of  the  United  States,  who  is  a  mere 
creature  of  the  law,  should  be  allowed  to  shield  himself  behind  the  executive 
prerogative  to  escape  the  performance  of  a  duty  enjoined  upon  him  by  law ; 
and  this  is  especiaUy  so,  if,  as  stated  in  the  opinion,  he  has  no  right  to  look 
behind  the  certificate  of  the  executive  of  the  demanding  state.  Yet  this  is 
hardly  the  proper  place  to  discuss  a  question  of  such  magnitude.  Suffice  it 
to  say  that  so  much  of  that  decision  as  holds  that  the  governor  of  the  state 
upon  which  the  demand  is  made  has  no  right  to  look  behind  the  certificate 
of  the  executive  of  the  demanding  state  seems  to  be  overruled  by  the  recent 
decision  of  Ex  parte  Reggel,  although  it  does  not  expressly  say  so. 

The  potver  of  state  courts  to  inquire  into  the  legality  of  the  arrest  of  a 
fugitive  from  justice  in  extradition  proceedings.—  In  Robb  v.  Connolly,  111 
U.  S.,  624,  this  question  is  fully  discussed  by  Mr.  Justice  Haiian,  who  de- 
livered the  unanimous  opinion  of  the  court.  In  this  case  one  C.  H.  Bayley 
was  arrested  in  the  city  of  San  Francisco,  California,  and  delivered  to  W. 
L.  Robb,  who  had  been  empowered  by  the  governor  of  the  state  of  Oregon 
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to  take  and  receive  kim  from  the  proper  authorities  of  the  state  of  Cali- 
fornia, and  convey  him  to  the  former  state,  to  be  there  dealt  with  according 
to  law.  The  arrest  and  delivery  were  in  pursuance  of  the  warrant  of  the 
governor  of  California.  After  his  arrest  Bayley  sued  out  a  writ  of  habeas 
corpus  from  the  judge  of  the  superior  court  for  the  city  and  county  of  San 
Francisco,  directed  to  Robb,  and  commanding  him  to  have  the  body  of  said 
petitioner  before  said  judge,  together  with  proper  returns  as  to  the  time  and 
cause  of  his  detention,  etc.  His  application  for  the  writ  proceeded  upon  the 
ground  that  the  imprisonment  and  detention  were  illegal,  in  that  "  no  copy 
of  the  indictment  found  or  affidavit  made  before  a  magistrate,  charging 
petitioner  with  any  crime,  was  produced  to  the  governor  of  California,"  and, 
consequently,  that  the  warrant  of  arrest  was  issued  without  compliance  with 
the  act  of  congress. 

Bobb  made  a  return  that  he  held  Bayley  "under  the  authority  of  the 
United  States,"  as  evidence  whereof  he  produced  a  copy  of  the  warrant  of 
the  governor  of  California  with  his  commission  from  the  governor  of  Ore- 
gon, authorizing  him  to  take  and  receive  the  prisoner  as  a  fugitive  from 
justice.  He  refused  "  to  produce  said  C.  H.  Bayley,  on  the  ground  that, 
under  the  laws  of  the  United  States,  he  ought  not  to  produce  said  prisoner, 
because  the  honorable  superior  court  has  no  power  or  authority  to  proceed 
in  the  premises.''  For  this  refusal  — the  court  finding  that  the  body  of  the 
petitioner  could  be  produced  —  Robb  was  adjudged  guilty  of  contempt  of 
court ;  and  by  order  of  the  judge  he  was  arrested  by  the  sheriff  and  com- 
mitted to  jail  until  he  "  obeys  said  writ  and  produces  the  body  of  said  C.  H. 
Bayley,"  or  ' '  until  he  be  otherwise  legally  discharged."  He  thereupon  sued 
out  a  writ  of  habeas  corpus  from  the  supreme  comt  of  California.  Passing 
over  all  questions  other  than  that  of  the  power  of  the  court  below  to  com- 
pel the  production  of  the  body  of  the  prisoner  before  it,  so  that  the  cause  of 
his  imprisonment  and  detention  could  be  inquired  into,  the  court,  decid- 
ing this  question  in  the  affirmative,  ordered  that  the  writ  be  dismissed  and 
that  the  petitioner  be  remanded  to  the  custody  of  the  sheriff.  But  from  the 
order  dismissing  the  writ  and  remanding  the  petitioner  to  the  custody  of 
the  sheriff,  Robb  prosecuted  a  vrrit  of  error  from  the  supreme  court  of  the 
United  States. 

As  a  decision  of  the  supreme  court  of  the  United  States  on  a  question 
of  this  nature  is  binding  not  only  upon  the  federal  courts  of  inferior  juris- 
diction but  also  upon  the  state  courts,  the  material  parts  of  the  decision  are 
given  in  full.     Mr.  Justice  Harlan,  speaking  for  the  court,  says : 

"  The  authority  and  duty  of  the  judge  of  that  (the  state)  court  to  issue  a 
writ  of  habeas  corpus  upon  Bayley's  application  is  not  disputed  in  argument. 
But  the  contention  of  the  plaintiff  in  error  is,  that  in  receiving  and  holding 
Bayley  for  the  purpose  of  transporting  him  to  Oregon  he  was,  and  is,  acting 
under  authority  and  executing  the  power  of  the  United  States ;  and,  there- 
fore, that  neither  the  superior  court  of  San  Francisco,  nor  one  of  its  judges, 
could  legally  com.pel  him  to  produce  the  prisoner,  or  commit  him,  as  for 
contempt,  for  refusing  to  do  so.  If  that  court  was  without  jurisdiction,  by 
reason  of  the  paramount  authority  of  the  constitution  and  laws,  of  the 
United  States,  to  compel  the  plaintiff  in  errar,  in  response  to  the  writ  of 
habeas  corpus,  to  produce  the  prisoner,  then  his  committal  for  contempt 
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was  tlie  denial  of  a  right,  privilege  and  immunity  secured  by  the  supreme 
law  of  the  land.  The  claim  by  the  plaintiff  in  error  that  there  was  such  a 
denial  constitutes  the  foundation  of  our  jurisdiction. 

"  From  this  review  of  former  decisions  it  is  clear  that  the  question  now 
presented  has  never  been  determined  by  this  court.  In  Ableman  v.  Booth, 
31  How.,  506,  the  prisoner,  as  we  have  seen,  was  held  in  custody  by  an  offi- 
cer of  the  United  States,  under  a  warrant  of  commitment  from  a  commis- 
sioner of  a  circuit  court  of  the  United  States,  for  an  offense  against  the  laws 
of  the  general  government.  In  United  States  v.  Booth,  21  How.,  506,  he 
was  in  custody  in  pursuance  of  a  judgment  of  a  court  of  the  United  States 
founded  upon  an  indictment  charging  him  with  an  offense  against  the  laws 
of  the  United  States.  In  Tarble's  Case,  13  Wall.,  397,  the  person  whose 
discharge  was  sought  was  held  as  an  enlisted  soldier  of  the  army  by  an  offi- 
cer of  that  ai'my  acting  directly  under  the  constitution  and  laws  of  the 
United  States. 

"  No  such  questions  are  here  presented,  unless  it  be,  as  claimed,  that  the 
plaintiff  in  error  is,  within  the  principles  of  former  adjudications,  an  officer 
of  the  United  States,  wielding  the  atithority  and  executing  the  power  of  the 
nation.  We  ai-e  all  of  opinion  that  he  was  not  such  an  officer,  but  was  and 
is  simply  an  agent  of  the  state  of  Oregon,  invested  with  authority  to  re- 
ceive, in  her  behalf,  an  alleged  fugitive  from  the  justice  of  that  state.  By 
the  very  terms  of  the  statute  under  which  the  executive  authority  of  Ore- 
gon demanded  the  arrest  and  surrender  of  the  fugitive,  he  is  described  as 
the  '  agent  of  such  authority.'  It  is  true  that  the  executive  authority  of  the 
state  in  which  the  fugitive  has  taken  refuge  is  under  a  duty  imposed  by  the 
constitution  and  laws  of  the  United  States  to  cause  his  surrender  upon 
proper  demand  by  the  executive  authority  of  the  state  from  which  he  has 
fled.  It  is  equally  true  that  the  authority  of  the  agent  of  the  demanding 
state  to  bring  the  fugitive  within  its  territorial  hmits  is  expressly  conferred 
by  the  statutes  of  the  United  States,  and,  therefore,  while  so  transporting 
him,  he  is,  in  a  certain  sense,  in  the  exercise  of  an  authority  derived  from 
the  United  States.  But  these  circumstances  do  not  constitute  him  an  offi- 
cer of  the  United  States,  within  the  meaning  of  former  decisions.  He  is 
not  appointed  by  the  United  States,  and  owes  no  duty  to  the  national  gov- 
ernment for  a  violation  of  which  he  may  be  punished  by  its  tribunals  or 
i-emoved  from  office.  His  authority,  in  the  first  instance,  comes  from  the 
state  in  which  the  fugitive  stands  charged  with  crime.  He  is  in  every  sub- 
stantial sense  her  agent,  as  well  in  receiving  custody  of  the  fugitive  as  in 
transporting  him  to  the  state  under  whose  commission  he  is  acting.  What 
he  does,  in  execution  of  that  authority,  is  to  the  end  that  the  violation  of 
the  laws  of  his  state  may  be  punished.  The  fugitive  is  ai-rested  and  trans- 
ported for  an  offense  against  her  laws,  not  for  an  offense  against  the  United 
States.  The  essential  difference,  therefore,  between  the  cases  heretofore 
determined,  and  the  present  one,  is,  that  in  the  former  the  judicial  author- 
ities of  the  state  claimed  and  exercised  the  right,  upon  habeas  corpus,  to 
release  persons  held  in  custody  in  pursuance  of  the  judgment  of  a  court  of 
the  United  States,  or  by  order  of  a  circuit  court  commissioner,  or  by  officers 
of  the  United  States  in  execution  of  their  laws ;  while,  in  the  present  case. 
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the  person  who  sued  out  the  writ  was  in  custody  of  an  agent  of  another 
state,  charged  with  an  offense  against  her  laws. 

"  Underlying  the  entire  argument  in  behalf  of  the  plaintiff  in  error  is 
the  idea  that  the  judicial  tribunals  of  the  states  are  excluded  altogether 
from  the  consideration  and  determination  of  questions  involving  an  au- 
thority, or  a  right,  privilege  or  immunity,  dex-ived  from  the  constitution  and 
laws  of  the  United  States.  But  this  view  is  not  sustained  by  the  statutes 
deiining  and  regulating  the  jurisdiction  of  the  courts  of  the  United  States. 
In  establishing  those  courts,  congress  has  taken  care  not  to  exclude  the 
jurisdiction  of  the  state  courts  from  every  case  to  which  by  the  constitution 
the  judicial  power  of  the  United  States  extends.  In  the  judiciary  act  of 
1789,  it  is  declared  that  the  circuit  courts  of  the  United  States  shall  have 
original  cognizance,  '  concurrent  with  the  courts  of  the  several  states,'  of 
all  suits  of  a  civil  nature,  at  common  law  or  in  equity,  involving  a  certain 
amount,  in  wliich  the  United  States  are  plaintiffs  or  petitioners,  or  an  alien 
is  a  party,  or  the  suit  is  between  a  citizen  of  the  state  where  the  suit  is 
brought  and  a  citizen  of  another  state.  By  section  711  of  the  Revised  Stat- 
utes of  the  United  States,  as  amended  by  the  act  of  February  18,  1875, 
jurisdiction,  exclusive  of  the  courts  of  the  several  states,  is  vested  in  the 
courts  of  the  United  States  of  all  crimes  and  offenses  cognizable  under  the 
authority  of  the  United  States ;  of  aU  suits  for  penalties  and  forfeitures  in- 
curred under  theu-  laws;  of  all  civil  causes  of  admiralty  and  maritime 
jurisdiction;  of  all  cases  arising  under  the  patent  right x>r  copyright  laws  of 
the  United  States ;  of  all  matters  and  proceedings  in  bankruptcy ;  and  of  aU 
controversies  of  a  civil  nature,  where  a  state  is  a  party,  except  between  a 
state  and  its  citizens,  or  between  a  state  and  citizens  of  other  states~or 
aliens ;  the  jurisdiction  of  the  states  remaining  unaffected  in  all  other  cases 
to  which  the  judicial  power  of  the  United  States  may  be  extended.  And 
by  the  act  of  March  3,  1875,  the  original  jurisdiction  of  the  circuit  courts 
of  the  United  States  is  enlarged  so  as  to  embrace  all  suits  of  a  civil  nature, 
at  common  law  or  equity,  involving  a  certain  amount,  arising  under  the 
constitution  or  laws  of  the  United  States,  or  treaties  made,  or  which  shall 
be  made,  under  their  authority,  or  in  which  the  United  States  are  plaintiffs 
or  petitioners,  or  in  which  there  shall  be  a  controversy  between  citizens  of 
different  states,  or  a  controversy  between  citizens  of  the  same  state  claim- 
ing lands  under  grants  of  different  states,  or  a  controversy  between  citizens 
of  a  state  and  foreign  states,  citizens  or  subjects.  But  it  is  expressly  de- 
clared that  in  such  cases  then-  jurisdiction  is  '  concurrent  with  the  courts 
of  the  several  states ' — the  jurisdiction  of  the  latter  courts  being,  of  course, 
subject  to  the  right  to  remove  the  suit  into  the  proper  court  of  the  United 
States,  at  the  time  and  in  the  mode  prescribed,  and  to  the  appellate 
power  of  this  court,  as  established  and  regulated  by  the  constitution  and 
laws  of  the  United  States.  So,  that  a  state  court  of  original  jurisdiction, 
having  the  parties  before  it,  may,  consistently  with  existing  federal  legis- 
lation, determine  cases  at  law  or  in  equity,  arising  under  the  constitution 
or  laws  of  the  United  States,  or  involving  rights  dependent  upon  such  con- 
stitution or  laws.  Upon  the  state  courts,  equally  with  the  courts  of  the 
Union,  rests  the  obligation  to  guard,  enforce  and  protect  every  right  granted 
or  secured  by  the  constitution  of  the  United  States  and  the  laws  made  in 
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pursuance  thereof,  whenever  those  rights  are  involved  in  any  suit  or  pro- 
ceeding before  them ;  for  the  judges  of  the  state  courts  are  required  to  take 
an  oath  to  support  that  constitution,  and  they  ai-e  bound  by  it,  and  the  laws 
of  the  United  States  made  in  pursuance  thereof,  and  all  treaties  made  under 
their  authority,  as  the  supreme  law  of  the  land,  'anything  in  the  constitu- 
tion or  laws  of  any  state  to  "the  contrary  notwithstanding.'  If  they  fail 
•  therein,  and  withhold  or  deny  rights,  privileges  or  immunities  secured  by 
the  constitution  and  laws  of  the  United  States,  the  party  aggrieved  may 
bring  the  case  from  the  highest  court  of  the  state  in  which  the  question 
could  be  decided  to  this  court  for  final  and  conclusive  determination. 

"The  recognition,  therefore,  of  the  authority  of  a  state  court,  or  of  one  of 
its  judges,  upon  writ  of  habeas  corpus,  to  pass  upon  the  legality  of  the  impris- 
onment, within  the  territory  of  that  state,  of  a  person  held  in  custody  — 
otherwise  than  under  the  judgment  or  orders  of  the  judicial  tribunals  of  the 
United  States,  or  by  the  order  of  a  commissioner  of  a  circuit  court,  or  by 
oflScers  of  the  United  States  acting  under  their  laws, —  cannot  be  denied 
merely  because  the  proceedings  involve  the  determination  of  rights,  privi- 
leges or  immunities  derived  from  the  nation,  or  require  a  construction  of  the 
constitution  and  laws  of  the  United  States.  Congress  has  not  undertaken 
to  invest  the  judicial  tribunals  of  the  United  States  with  exclusive  jurisdic- 
tion of  issuing  writs  of  habeas  corpus  in  proceedings  for  the  arrest  of  fugi- 
tives from  justice,  and  their  delivery  to  the  authorities  of  the  state  in  which 
they  stand  charged  with  crime.  When  a  demand  has  been  made,  in  accord- 
ance with  the  constitution  of  the  United  States,  by  the  state  from  which 
the  fugitive  has  fled,  upon  the  executive  authority  of  the  state  in  which  he 
is  found,  that  instrument,  indeed,  makes  it  the  duty  of  the  latter  to  cause 
his  arrest  and  surrender  to  the  executive  authority  of  the  demanding  state, 
or  to  the  agent  of  such  authority.  But  if  it  should  appear,  upon  the  face  of 
the  warrant  issued  for  the  arrest  of  the  fugitive,  that  such  demand  was  not 
accompanied  or  supported  by  a  copy,  certified  to  be  authentic,  of  any  indict- 
ment found  against  the  accused,  or  of  any  affidavit  made  before  a  magis- 
trate of  the  demanding  state,  charging  the  commission  by  him  of  some  crime 
in  the  latter  state,  could  it  be  claimed  that  the  arrest  of  the  fugitive 
would  be  in  pursuance  of  the  acts  of  congress,  or  that  the  agent  of  the  de- 
manding state  had  authority  from  the  United  States  to  receive  and  hold  him 
to  be  transported  to  that  state? 

"  This  question  coiild  not  be  answered  in  the  affirmative,  except  upon  the 
supposition,  not  to  be  indulged,  that,  so  far  as  the  constitution  and  the  leg- 
islation of  congress  are  concerned,  the  transporting  of  a  person  beyond  the 
limits  of  the  state  in  which  he  resides,  or  happens  to  be,  to  another  state, 
depends  entirely  upon  the  arbitrary  wiU  of  the  executive  authorities  of  the 
state  demanding  and  of  the  state  surrendering  him.  Whether  the  warrant 
of  arrest  issued  by  the  governor  of  California  for  the  aiTCst  of  Bayley  ap- 
peared, upon  its  face,  to  be  authorized  and  required  by  the  act  of  congress ; 
that  is,  whether,  upon  its  face,  a  case  was  made  behind  which  the  state 
courts  or  officers  could  not  go,  consistently  with  the  constitution  and  laws 
of  the  United  States,  are  questions  upon  which  it  is  unnecessary  to  express 
an  opinion.  What  we  decide  —  and  the  present  case  requires  nothing  more  — 
is,  that,  BO  far  as  the  constitution  and  laws  of  the  United  States  are  con- 
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cerned,  it  is  competent  for  the  courts  of  the  state  of  Oalifornla,  or  for  any 
of  her  judges  having  power  under  her  laws  to  issue  writs  of  habeas  corpus, 
to  determine,  upon  writ  of  habeas  corpus,  whether  the  warrant  of  arrest  and 
the  delivery  of  the  fugitive  to  the  agent  of  the  state  of  Oregon  were  in  con- 
formity with  the  statutes  of  the  United  States ;  if  so,  to  remand  him  to  the 
custody  of  the  agent  of  Oregon.  And  since  the  alleged  fugitive  was  not,  at 
the  time  the  writ  in  question  issued,  in  the  custody  of  the  United  States,  by 
any  of  their  tribunals  or  officers,  the  court  or  judge  issuing  it  did  not  violate 
any  right,  privilege  or  immunity  secured  by  the  constitution  and  laws  of  the 
United  States  in  requiring  the  production  of  the  body  of  the  fugitive  upon 
the  hearing  of  the  return  to  the  writ,  to  the  end  that  he  might  be  discharged 
if,  upon  hearing,  it  was  adjudged  that  his  detention  was  unauthorized  by 
the  act  of  congress  providing  for  the  arrest  and  surrender  of  fugitives  from 
justice,  or  by  the  laws  of  the  state  in  which  he  was  found.  The  writ  was 
without  value  or  effect  unless  the  body  of  the  accused  was  produced.  Sub- 
ject, then,  to  the  exclusive  and  paramount  authority  of  the  national  govern- 
ment, by  its  own  judicial  tribunals,  to  determine  whether  persons  held  in 
custody  by  authority  of  the  courts  of  the  United  States,  or  by  the  com- 
missioners of  such  courts,  or  by  officers  of  the  general  government,  acting 
under  its  laws,  are  so  held  in  conformity  with  law,  the  states  have  the  right, 
by  their  own  courts,  or  by  the  judges  thereof,  to  inquire  into  the  grounds 
upon  which  any  person  within  their  respective  territorial  limits  is  restrained 
of  liis  liberty,  and  to  discharge  him  if  it  be  ascertained  that  such  restraint 
is  illegal ;  and  this,  notwithstanding  such  illegality  may  arise  from  a  viola- 
tion of  the  constitution  or  the  laws  of  the  United  States. 

"It  is  proper  to  say  that  we  have  not  overlooked  the  recent  elaborate 
opinion  of  the  learned  judge  of  the  circuit  court  of  the  United  States  for  the 
district  of  California  in  In  re  Robb,  19  Fed.  Rep.,  26.  But  we  have  not  been 
able  to  reach  the  conclusion  announced  by  him. 

"  For  the  reasons  we  have  stated,  and  without  considering  other  questions 
discussed  by  counsel,  the  judgment  of  the  supreme  couit  of  California  must 
be  affirmed." 

In  In  re  Roberts,  24  Fed.  Rep.,  132,  it  is  held  that  the  federal  and  state 
courts  have  concurrent  jurisdiction  in  cases  of  extradition ;  that  the  judg- 
ments of  the  latter  do  not  conclude  the  former,  on  this  federal  question,  but 
are  entitled  to  great  respect,  and  are  strongly  advisory.  As  already  stated 
in  substance,  the  judgment  of  the  supreme  court  of  the  United  States  on  a 
question  of  this  nature  is  conclusive,  not  only  upon  the  federal  courts  sub- 
ordinate to  the  supreme  court,  but  on  the  state  courts  as  well ;  and  when 
such  a  question  has  been  directly  passed  upon  by  the  supreme  tribunal  of 
the  nation,  the  state  courts  are  as  capable  of  construing  the  meaning  of  the 
decision  on  the  point  at  issue  as  the  inferior  federal  courts.  If  an  inferior 
state  court  commits  an  error  in  its  decision,  the  remedy  is  by  appeal  to  the 
supreme  court  of  the  state;  and  v/hen  a  federal  question  is  involved,  a  writ 
of  error  may  be  prosecuted  to  that  court  from  the  supreme  court  of  the 
United  States. 

Power  of  governor  to  extradite  and  how  derived. — In  Ex  parte  Morgan, 
20  Fed.  Rep.,  298,  which  was  a  petition  for  a  writ  of  habeas  corpus  to  the 
district  court  of  the  United  States,  western  district  of  Arkansas,  in  which, 
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among  other  things,  the  petitioner  stated  that  by  virtue  of  a  requisition 
issued  by  the  principal  cliief  of  the  Cherokee  nation  and  the  governor  of  the 
state  of  Arkansas,  the  said  governor  did,  on  the  18th  day  of  August,  1883, 
issue  his  warrant  directed  to  the  sheriff,  etc.,  for  the  arrest  of  petitioner  for 
the  crime  of  murder;  that  on  the  11th  day  of  September,  1883,  the  said 
sheriff,  by  virtue  of  the  said  warrant,  arrested  the  petitioner  and  now  has 
him  in  custody  for  the  purpose  of  delivering  him  into  the  custody  of  the 
authorities  of  the  Cherokee  nation ;  that  the  said  requisition  so  made  by  the 
chief  of  said  nation  was  issued  without  any  authority  of  law  or  treaty  stip- 
ulations between  the  United  States  and  the  said  nation ;  that  the  warrant 
of  arrest  issued  by  the  governor  of  the  state  was  issued  without  authority 
of  law ;  that  the  prisoner  was  restrained  of  his  liberty,  etc.  To  this  writ 
the  sheriff  made  return,  setting  forth  the  warrant  of  arrest  issued  by  the 
governor  of  Arkansas  upon  a  requisition  of  the  principal  chief  of  the 
Cherokee  nation,  etc.,  duly  certified  copies  of  the  requisition  and  demand 
and  warrant  accompanying  the  same,  etc.  To  this  return  the  petitioner 
filed  a  demurrer  and  answer.  The  demurrer  set  forth  that  the  response  of 
the  sheriflE  and  accompanying  documents  do  not  show  facts  to  authorize  the 
custody  and  imprisonment  of  petitioner. 

Parker,  J.,  discussing  the  power  of  the  executive  of  a  state  to  issue  war- 
rants for  the  arrest  of  fugitives  from  justice,  held  that  the  power  of  the 
governor  under  the  law  as  it  now  stands  to  extradite  a  person  from  his  state 
must  be  found  in  the  constitution  and  laws  of  the  United  States.  "  If  it  is 
not  there,  it  does  not  exist.  Not  only  the  power,  but  the  manner  of  its  exer- 
cise, is  based  exclusively  on  the  constitution  of  the  United  States  and  the  law 
of  congress  in  pursuance  thereof.  Interstate  extradition  is  regulated  by  law. 
No  such  power  can  ever  be  exercised  by  the  chief  executive  of  a  state,  on 
the  ground  of  comity.  Rorer,  Interstate  Law,  325.  Nor  has  it  ever  been, 
in  this  country,  properly  and  legally  exercised  on  such  ground.  Comity  may 
and  does  afford  a  strong  reason  for  the  enactment  of  laws  providing  for  the 
extradition  of  criminals,  that  they  may  be  brought  to  justice  and  society 
thus  protected.  But  we  must  look  to  the  law  for  the  right  to  exercise  this 
extraordinary  power."  The  court,  after  discussing  the  history  of  the  extrar 
dition  treaty  among  the  colonies,  the  clause  inserted  in  the  articles  of  con- 
federation, the  constitutional  provision  and  the  laws  of  congress  passed  in 
conformity  therewith,  came  to  the  conclusion  that,  as  the  Cherokee  nation 
is  neither  a  state  nor  territory,  in  the  sense  to  be  attached  to  the  words  when 
used  in  the  cla'use  of  the  constitution  and  in  the  act  of  congress  relating  to 
interstate  extradition,  the  governor  of  Arkansas  could  not,  under  the  con- 
stitution and  laws  of  the  United  States,  issue  a  wan-ant  for  the  arrest  of 
Morgan  upon  the  demand  of  the  chief  of  the  Cherokee  nation. 

In  Holmes  v.  Jennison,  14  Peters,  540,  it  was  conceded  that  the  states  may 
remove  from  among  them  any  person  guUty  of,  or  charged  with,  crime, 
and  may  arrest  and  imprison  him  in  order  to  eflCect  this  object.  "  This  is  a 
part  of  the  ordinary  police  powers  of  the  states,''  says  Taney,  C.  J.,  "  which 
is  necessaiy  to  their  very  existence,  and  which  they  have  never  surrendered 
to  the  general  government.  They  may,  if  they  think  proper,  in  order  to 
deter  offenders  in  other  countries  from  coming  among  them,  make  crimes 
committed  elsewhere  punishable  in  their  courts,  if  the  guilty  party  shall 
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be  found  within  their  jurisdiction.  In  all  of  these  cases  the  state  acts  with 
a  view  to  its  own  safety,  and  is  in  no  degree  connected  with  the  foreign  gov- 
ernment in  which  the  crime  was  committed.  The  state  does  not  co-operate 
with  a  foreign  government,  nor  hold  any  intercourse  with  it,  when  she  is 
merely  executing  her  pohce  regulation.  But  in  the  case  of  Holmes  it  is 
otherwise.  The  state  acts  not  with  a  view  to  protect  itself,  but  to  assist 
another  nation  which  asks  its  aid.  Holmes  is  not  removed  from  the  state 
of  Vermont  as  a  man  so  stained  with  crimes  as  to  render  him  unworthy  of 
the  hospitality  of  the  state ;  but  he  is  delivered  up  to  the  Canadian  author- 
ities as  an  act  of  comity  to  them.  This  is  not  the  exercise  of  a  police 
power,  which  operates  only  upon  the  internal  concerns  of  the  state  and  re- 
quires no  intercourse  with  a  foreign  country  in  order  to  carry  it  into  execu- 
tion; it  is  the  comity  of  one  nation  to  another,  acting  upon  the  laws  of 
nations,  and  determining  for  itself  how  far  it  will  assist  a  foreign  nation  in 
bringing  to  punishment  those  who  have  offended  against  its  laws."  After 
discussing  the  several  constitutional  provisions  in  regard  to  the  treaty- 
making  power  of  the  federal  government  and  in  regard  to  the  jurisdiction 
of  the  federal  courts  to  review  the  action  of  the  state  courts  under  the  ju- 
diciajy  act,  Taney,  C.  J.  (Story,  McLean  and  Wayne,  JJ.,  concurring), 
after  the  most  careful  and  deliberate  examination  of  the  question,  held  that 
the  power  to  surrender  fugitives,  who,  having  committed  oflfenses  in  a 
foreign  country,  have  fled  to  this  for  shelter,  belongs,  under  the  constitu- 
tion of  the  United  States,  exclusively  to  the  federal  government ;  that  the 
authority  exercised  in  this  instance  by  the  governor  of  Vermont  is  repug- 
nant to  the  constitution  of  the  United  States ;  and  that  the  judgment  of  the 
supreme  court  of  Vermont  refusing  to  discharge  Holmes  under  the  habeas 
corpus  issued  at  his  instance  ought  to  be  reversed.  But  as  the  court  was 
divided  in  opinion  (McKinley,  J. ,  not  taking  part  in  the  decision),  a  different 
judgment  was  entered,  mainly  on  the  ground  that  the  court  had  no  juris- 
diction under  the  judiciary  act  of  a  writ  of  error  to  a  state  court  to  revise 
its  decision  upon  a  writ  of  habeas  corpus  remanding  a  prisoner  to  the  cus- 
tody of  a  sheriff  to  be  deUvered,  under  a  warrant  from  the  governor  of  the 
state,  to  the  authorities  of  a  foreign  country,  to  be  there  tried  for  an  alleged 
murder. 

Under  the  present  state  of  the  decisions  it  would  seem  that  if  the  supreme 
court  of  the  state  where  the  fugitive  from  justice  is  found  should  sustain 
the  action  of  the  governor  in  issuing  his  warrant  of  arrest  on  the  demand 
of  a  foreign  nation,  the  fugitive  would  have  no  redress  by  writ  of  error  or 
otherwise  to  the  state  court  from  the  supreme  court  of  the  United  States, 
unless  a  majority  of  the  court  as  now  constituted  would  take  the  same  view 
of  the  question  as  was  taken  by  Taney,  C.  J.,  and  the  three  judges  who 
concurred  with  him  in  Holmes  v.  Jennison. 

Bsviewing  facts  found  by  inferior  court. —  In  In  re  Fowler,  4  Fed.  Rep., 
303,  Blatchford,  C.  J.,  held  that  the  decision  of  the  United  States  commissioner 
as  to  the  fact  of  the  criminality  of  the  accused,  in  a  case  of  extradition, 
cannot  be  reviewed  by  the  circuit  court  on  a  writ  of  habeas  corpus.  The 
relator  in  this  case  was  arrested  and  brought  before  the  commissioner 
under  a  charge  of  having  committed  forgery  at  Bradford  in  England,  and 
the  proceedings  were  under  the  extradition  treaty  between  the  United 
States  and  Great  Britain. 
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In  In  re  Kaine,  14  How. ,  103,  it  is  held  that  where  a  marshal  of  the  United 
States,  under  an  order  of  a  commissioner,  held  the  petitioner,  for  the  pur- 
pose of  making  extradition  of  him  as  a  fugitive  from  justice  under  the 
ti-eaty  between  the  United  States  and  Great  Britain ;  and,  upon  a  habeas 
corpus,  a  circuit  court  of  the  United  States  held  the  commissioner's  proceed- 
ings legal,  on  application  to  this  court  for  a  writ  of  habeas  corpus,  Jus- 
tices McLean,  Wayne,  Catron  and  Grier  held  the  decision  of  the  chcuit 
court  to  be  correct.  The  chief  justice  and  Justices  Daniel  and  Nelson  took 
a  contrary  view,  and  held  it  to  be  erroneous.  Mr.  Justice  Curtis  thought 
that  this  court  had  not  jurisdiction  to  issue  a  writ  of  habeas  corpus  in  such 
cases. 

Hie  complaint  and  warrant. — A  complaint  and  warrant  in  an  extradition 
case  should  show  upon  their  face  that  the  commissioner  issuing  the  warrant 
is  duly  empowered  to  act  in  cases  of  that  description.  A  complaint  made 
simply  upon  information  and  belief  is  fatally  defective,  and  gives  the  com- 
missioner no  jurisdiction.    Ex  parte  Lion,  6  Fed.  Rep.,  34. 

An  affidavit  upon  information  and  belief  does  not  satisfy  the  require- 
ments of  the  law  in  this  respect.  The  removal  of  a  person  from  one  state 
as  a  fugitive  from  the  justice  of  another  is  a  matter  of  the  highest  impor- 
tance. Such  removal  cannot  be  made  upon  less  evidence  of  the  party's  guilt 
and  flight  than  would  authorize  a  warrant  and  arrest  in  an  ordinary  case. 
It  should  give  probable  cause  to  believe  that  the  person  demanded  has 
committed  a  particular  crime  against  the  law  of  the  state  making  the 
demand,  and  that  he  has  fled  therefrom  on  that  account.  Ex  parte  Smith, 
3  McLean,  121 ;  Ex  parte  Thornton,  9  Tex.,  635 ;  In  re  Doo  Worn,,  18  Fed. 
Rep.,  898;  Ex  parte  Morgan,  20  Fed.  Rep.,  398. 

Authentication  of  documents. — As  to  authentication  of  documents  under 
acts  of  congress  in  extradition  proceedings  with  reference  to  fugitives  from 
justice  under  treaties  with  foreign  nations,  see  In  re  Behrendt,  33  Fed, 
Rep.,  699;  In  re  Extradition  of  Wadge,  alias  Archer,  16  Fed.  Rep.,  233. 


State  v.  Lukch. 

(13  Oregon,  95.) 

False    pretenses  :   Promissory   note  —  Signature  —  Evidence  —  Maker's 
name  subscribed  by  another  under  authority. 

1.  Upon  the  trial  on  an  indictment  for  obtaining  money  under  the 
FALSE  PRETENSE  that  a  Certain  promissory  note  was  genuine,  the  ac- 
cused may  offer  testimony  to  show  that  the  names  subscribed  to  such 
notes  had  been  written  by  himself,  under  instructions  of  the  parties 
whom  he  had  represented  as  the  makers. 

3.  Promissory  note  —  Genuineness  of  note  subscribed  by  direction  of 
THE  APPARENT  MAKER, — A  promissory  note,  to  which  the  name  of  the 
apparent  maker  has  been  subscribed  by  another  party,  under  the 
instructions  of  such  apparent  maker,  is  a  genuine  note,  and  will  bind 
the  party  giving  such  directions. 
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Lane  county.  Defendant  appeals.  Eeversed  and  new  trial 
ordered. 

W.  B.  Willis,  for  appellant. 

J.  W.  Hamilton,  district  attorney,  and  Oeo.  8.  Washhurne,  for 
respondent. 

Lord,  J.  The  defendant  was  indicted,  tried  and  convicted 
for  obtaining  money  under  false  pretenses.  The  Criminal  Code 
provides  that  "  upon  a  trial  for  having,  by  any  false  pretense, 
obtained  the  signature  of  any  person  to  any  written  instrument, 
or  obtained  from  any  person  any  valuable  thing,  no  evidence 
can  be  admitted  of  a  false  pretense  expressed  orally  and  unac- 
companied by  a  false  token  or  writing,  but  such  pretense,  or 
some  note  or  memorandum  thereof,  must  be  in  writing,  and 
either  subscribed  by  or  in  the  handwriting  of  the  defendant." 
Code,  p.  362,  §  1T3. 

The  substance  of  the  allegation  is  that  the  defendant,  in- 
tending to  cheat  and  defraud  Phoebe  B.  Kinsey  of  her  money 
and  property,  falsely  and  feloniously  did  pretend  and  represent 
that  a  certain  instrument  in  writing,  purporting  to  be  a  prom- 
issory note,  was  the  genuine  promissory  note  of  Lurch  Bros., 

A.  H.  Spare  and  Samuel  Dillard;  that  the  two  signatures  to 
the  said  note,  purporting  to  be  the  signatures  of  the  said  Spare 
and  Dillard,  were  the  true  and  genuine  signatures  of  the  said 
Spare  and  DiUard ;  and  that  the  said  Spare  and  Dillard  had 
signed  the  said  note  as  security  for  the  payment  of  the  same, 
when  in  truth  and  fact  the  said  note,  purporting  to  be  the  note 
of  Lurch  Bros.,  and  signed  by  the  said  Spare  and  Dillard,  was 
not  the  genuine  note  of  the  said  Spare  and  DiUard,  or  either 
of  them,  nor  their  true  or  genuine  signatures,  or  either  of  them, 
but  were  forgeries,  which  fact  the  said  defendant  well  knew, 
etc.,  ...  by  means  of  which  said  false  pretense  and  pre- 
tenses the  said  defendant  did  then  and  there,  etc.,  unlawfully, 
knowingly  and  feloniously  obtain  from  the  said  Phoebe  B.  Kin- 
sey $900,  etc.,  with  intent  to  cheat  and  defraud  the  said  Phoebe 

B.  Kinsey  of  her  goods  and  money. 

By  the  bill  of  exceptions  it  appears  that  the  state,  to  main- 
tain the  issue  upon  its  part,  called  as  a  witness  Mrs.  Phoebe  B. 
Kinsey,  who  testified  that  on  December  15,  1883,  Mr.  Wash- 
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burne,  her  agent  and  attorney,  came  to  her  house  with  the 
defendant  and  said  that  the  defendant  wanted  to  borrow  $900  • 
that  she  asked  Mr.  Washbuvne  what  security  the  defendant 
could  give,  and  he  said  he  could  give  the  note  of  Lurch  Bros., 
with  Samuel  Dillard  and  A.  H.  Spare  as  security.  The  witness 
was  then  asked  what  the  defendant  Lurch  said  to  her  in  regard 
to  getting  Dillard  and  Spare  to  sign  the  note,  and  answered 
that  he  told  her  that  he  would  take  the  note  to  Cottage  Grove 
and  have  it  signed  by  Dillard  and  Spare,  and  return  it  next 
Monday ;  this  was  on  Saturday.  Washburne,  being  called,  tes- 
tified in  substance  that  the  defendant  came  to  his  ofiice  and 
wanted  to  borrow  $700  to  $900 ;  that  he  told  him  that  Mrs. 
Kinsej''  had  some  money  to  loan,  and  that  they  went  to  see 
her,  and  that  she  said  that  she  would  let  the  defendant  have 
the  money  if  I  approved  of  the  security.  Being  asked  what 
security  the  defendant  said  he  could  give,  the  witness  answered 
that  the  defendant  said  he  could  give  Spare  and  Dillard.  He 
was  then  asked,  "  What  did  Lurch  say  at  the  time  in  regard  to 
getting  Spare  and  Dillard  to  sign  the  note  themselves  ? "  and 
answered  that  the  defendant  said  that  he  would  take  the  note 
to  Cottage  Grove  and  get  Dillard  and  Spare  to  sign  it,  and  re- 
turn it  on  Monday.  "  He  came  back  Monday  with  the  note, 
and  also  with  some  notes  as  collaterals.  I  took  the  notes  and 
collaterals,  and  gave  him  the  money,  $900."  A.  H.  Spare, 
being  called,  testified  that  he  did  not  sign  the  note  described 
in  the  indictment,  and  did  not  give  any  person  authority  to 
sign  it.  Samuel  Dillard,  being  called,  also  testified  that  he  did 
not  sign  the  note,  and  never  authorized  any  one  to  sign  the 
note.  Some  exceptions  were  taken  to  this  evidence,  and  other 
evidence  offered  and  received,  but  the  purposes  of  this  case  do 
not  require  us  to  note  them. 

The  defense  then  offered  to  prove  by  the  defendant  that  the 
signatures  of  A.  H.  Spare  and  Samuel  Dillard  upon  the  note 
were  written  by  the  defendant,  under  the  direction  and  author- 
ity of  A.  H.  Spare  and  Samuel  Dillard.  This  was  objected  to, 
and  the  exception  taken  involves  the  ground  of  error  upon  this 
appeal.  The  evidence  shows  that  the  defendant  represented 
that  he  could  give  these  names  as  security  for  the  payment  of 
the  note,  and  it  was,  in  fact,  the  reliability  of  these  names  which 
induced  Mrs.  Kinsey  to  purchase  the  note.    It  was  the  security 
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she  was  concerned  about,  and  these  were  the  names  the  de- 
fendant offered.  Subsequently,  when  the  note  was  presented 
with  their  signatures,  or  what  purported  to  be  their  signatures, 
the  note  was  accepted,  and  the  money  thus  obtained.  Dillard 
and  Spare  both  testified  that  they  did  not  sign  the  note,  nor 
give  any  authority  to  any  one  to  put  their  signatures  to  it.  In 
the  opening  of  the  case,  the  defendant  had  admitted  that  he 
had  written  the  names  of  Spare  and  Dillard  upon  the  note,  but 
by  the  direction  and  authority  of  each  of  them.  This,  how- 
ever, was  immaterial ;  for  the  record  discloses  a  case  had  been 
made  against  the  defendant  unless  he  could  obviate  the  effect 
of  this  evidence.  Now,  it  seems  to  us  it  must  be  conceded,  if 
both  Spare  and  Dillard  did  direct  and  authorize  the  defendant 
to  put  their  names  or  signatures  to  the  note,  it  became  their 
binding  obligation,  upon  which  they  were  liable,  and  Mrs.  K. 
got  what  she  bought  or  contracted  for.  Although  the  manual 
or  physical  act  of  writing  the  names  was  not  theirs,  it  became 
so  by  their  direction,  consent  and  authority,  and  was,  in  legal 
effect,  their  signatures.  Their  direction  to  sign  their  names 
was  a  signing  by  them,  and  in  such  case  the  signatures  would  x 
not  be  forgeries,  nor  the  note  spurious.  It  is  not  a  false  writ- 
ing, but  a  genuine  note.  And,  if  this  be  true,  the  defendant 
gave  to  Mrs.  Kinsey  the  security  which  he  represented  to  her 
that  he  could  procure,  and  upon  which  she  parted  with  her 
money.  The  state  had  deemed  it  material  to  prove  that  the 
defendant  had  no  authority  from  Spare  and  Dillard,  or  either 
of  them,  to  sign  their  names,  and  if  it  was,  why  should  not  the 
defendant  be  allowed  to  negative  and  contradict  that  evidence  ? 

The  object  of  the  defendant,  by  the  evidence  offered,  was  to 
show  that  he  had  authority  from  each  of  them  to  put  their 
signatures  to  the  note,  for  the  purpose  of  showing  that  the 
note  was  genuine,  and  that  their  signatures,  although  written 
by  him,  were  authorized  by  them,  and  not  forgeries,  and  that 
the  security  that  he  had  represented  he  would  give  had  been 
furnished,  and  thus  obviate  the  intent  of  committing  the  crime 
with  which  he  was  charged.  "What  effect  this  evidence  might 
have  had  upon  the  result  was  for  the  jury  to  determine,  and 
with  which  we  have  nothing  to  do. 

We  think  the  evidence  was  admissible,  and  that  it  was  error 
to  exclude  it.  The  judgment  must  be  reversed  and  a  new  trial 
ordered. 


238  AMERICAN  CRIMINAL  REPORTS. 

Gaemiee  v.  State. 

(104  Ind.,  444.) 

FoRGEET:  Indictment — Dvidenee. 

1.  As  INSTRUMENT  READING  THUS: 

"  La  Grange,  June  19,  1881. 
"  Mr.  AUen:  Please  let  A.  Garmire  have  team,  to  go  to  Mongo,  and 
charge  same  to  me.  T.  Hudson," 

is  a  writing  obligatory  promising  to  pay  money,  within  the  meaning 
of  the  statute  defining  the  crime  of  forgery. 

2.  Indictment. —  The  indictment  must  show  that  the  instrument  is  one  hav- 

ing some  legal  effect,  but  it  is  not  necessary  that  it  should  be  shown  to 
be  a  perfect  instrument. 
8.  Resemblance  of  forged  to  genuine  instrument. — A  charge  of  for- 
gery may  be  based  upon  an  instrument  which  bears  such  a  resemblance 
to  the  document  which  it  is  intended  to  represent  as  is  calculated  to 
deceive.  Felons  cannot  escape  punishment  upon  the  ground  that  the 
person  whom  they  deliberately  set  to  work  to  wrong  was  lacking  in 
care  and  vigilance. 

Appeal  from  La  Grange  Circuit  Court. 

O.  L.  Ballou  and  H.  G.  Zimmerman,  for  appellant. 
F.  T.  Hord,  attorney-general,  F.  D.  Merritt,  prosecuting 
attorney,  and  W.  B.  Hord,  for  the  state. 

Elliott,  J.  There  are  two  counts  in  the  indictment  upon 
which  the  appellant  was  convicted.  One  charges  the  forgery 
of  the  instrument  of  writing  set  forth,  and  the  other  charges 
the  appellant  with  feloniously  uttering  the  forged  instrument. 
The  instrument  reads  thus : 

"  La  Grange,  June  19,  1881. 

"J//".  Allen:  Please  let  A.  Garmire  have  team  to  go  to 
Mongo,  and  charge  same  to  me.  T.  Hudson." 

We  regard  this  instrument  as  within  the  provisions  of  our 
statute  defining  the  crime  of  forgery,  for  we  think  it  is  not 
merely  a  request  for  the  delivery  of  property,  but  that  it  is  a 
writing  obligatory  promising  to  pay  for  property.  The  hire 
of  the  team  was  property  of  value  to  Allen,  and  the  instru- 
ment purports  to  contain  a  promise  to  pay  the  hire.  Such  a 
promise  is  clearly  implied  in  the  clause,  "  and  charge  the  same 
to  me ;  "  for  it  would  be  unreasonable  to  assert  that  where  a 
person  asks  that  the  value  of  property  furnished  on  his  order 
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be  charged  against  him,  he  intends  that  the  charge  shall 
be  a  mere  idle  and  senseless  form.  We  do  not  understand 
the  case  of  State  v.  Cook,  52  Ind.,  5Y4,  to  decide  that  the 
forgery  of  such  an  instrument  as  the  one  set  out  in  the  indict- 
ment before  us  is  not  within  our  statute.  On  the  contrary,  we 
understand  that  case  to  decide  that  where  proper  extrinsic  facts 
are  alleged  an  indictment  founded  on  such  an  instrument  wiU  be 
good.  "  "We  need  not  critically  examine  the  statements  found  in 
the  opinion  in  that  case  to  ascertain  whether  they  do  or  do  not 
correctly  state  the  law,  for  we  are  only  bound  to  regard  as  au- 
thoritative the  conclusion  reached  and  announced.  It  is  not 
improper,  however,  to  say  that  many  of  the  statements  con- 
tained in  that  opinion  are  of  doubtful  soundness,  and  the  en- 
tire opinion  so  inharmonious  and  inconsistent  as  to  make  the 
case  one  of  questionable  authority.  The  very  decided  weight 
of  authority  sustains  the  view  we  have  taken  of  the  character 
of  the  instrument  set  forth  in  the  indictment.  JJ.  S.  v.  BooTc, 
2  Cranch,  C.  C,  294;  U.  S.  v.  Brown,  3  Cranch,  C.  C,  268 
State  V.  Morgan,  35  La.  Ann.,  293;  State  v.  Ferguson,  id.,  1042 
Anderson  v.  State,  65  Ala.,  553 ;  JBurTce  v.  State,  %%  Ga.,  157 
Peete  v.  State,  2  Lea  (Tenn.),  513 ;  State  v.  Keeter,  80  IST.  C, 
472;  People  v.  Shaw,  5  Johns.,  236;  Com.  v.  Fisher,  17 
Mass.,  46. 

The  rule  unquestionably  is  that  the  indictment  must  show 
that  the  instrument  is  one  having  some  legal  effect,  but  it  is 
not  necessary  that  it  should  be  shown  to  be  a  perfect  instru- 
ment. 2  Bish.  Grim.  Law,  §  536 ;  Eeed  v.  State,  28  Lid.,  396. 
An  instrument  such  as  the  one  before  us  is  one  of  legal  efficacy, 
for  it  purports  to  create  a  pecuniary  obligation  against  the  per- 
son whose  signature  is  forged.  Anderson  v.  State,  65  Ala.,  553. 
"Where  an  instrument  is  set  forth,  a  mistake  of  the  pleader  in 
designating  its  character  does  not  vitiate  the  indictment. 
Ha/rding  V.  State,  54  Ind.,  359;  Powers  v.  State,  87  Ind.,  97; 
Myers  v.  State,  101  Ind.,  379.  The  indictment  alleges  that  the 
instrument  was  forged  and  uttered  with  the  "  felonious  intent 
to  feloniously  cheat  and  defraud  the  said  Aaron  "W.  Allen." 
This  is  a  sufficient  statement  of  the  criminal  intent,  although 
there  is  a  useless  repetition  of  epithets.  In  this  class  of  cases 
"  all  that  need  be  done  is  to  characterize  by  appropriate  words 
the  intent  essential  to  the  existence  of  the  particular  offense 
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charged."  State  v.  Miller,  98  Ind.,  70.  We  think  that  the  in- 
dictment does  show  that  the  instrument  set  forth  purported  to 
be  signed  by  Timothy  Hudson.  It  is  not  necessary  to  employ 
the  exact  words  of  the  statute,  for  it  is  well  settled  that  it  is 
sufficient  if  equivalent  terms  are  used.     State  v.  Miller,  supra. 

The  objection  based  upon  the  fact  that  the  date  of  the  instru- 
ment appears  to  be  June  19,  1881,  is  without  merit.  The  in- 
dictment explicitly  charges  that  it  was  forged  and  uttered  on 
the  19th  day  of  June,  1885,  and  this  shows  that  the  statute  of 
limitations  has  not  run.  A  forger  cannot  escape  punishment 
by  prefixing  a  wrong  date  to  the  instrument  which  he  forges. 
It  would  be  a  reproach  to  the  law  if  it  permitted  one  who 
forges  an  instrument  for  the  felonious  purpose  of  defrauding 
another  to  go  acquit  upon  the  ground  that  the  date  prefixed  to 
the  instrument  was  not  the  true  one.  It  is  sufficient,  in  such 
cases  as  this,  if  the  instrument  "  bear  such  a  resemblance  to 
the  document  it  is  intended  to  represent  as  is  calculated  to  de- 
ceive." State  V.  Ferguson,  supra;  Koscoe,  Crim.  Ev.  (7th  ed.), 
645. 

One  who  intends  to  commit  a  felony,  and  succeeds  in  ac- 
complishing his  evil  purpose,  cannot  escape  the  consequences 
of  his  crime  by  denouncing  as  stupid  the  man  who  trusted  him. 
Nor  can  he  be  heard  to  aver  that  if  the  man  whom  he  intended 
to  defraud,  and  whom  he  did  defraud,  had  been  more  vigilant, 
the  crime  could  not  have  been  perpetrated.  Felons  cannot 
escape  punishment  upon  the  ground  that  the  person  whom  they 
deliberately  set  to  work  to  wrong  was  lacking  in  care  and 
vigilance. 

Section  1801,  Kevised  Statutes  1881,  refers  to  expert  wit- 
nesses, and  does  not  apply  to  a  case  where  the  witnesses  testify 
as  to  facts  within  their  own  knowledge.  That  section,  although 
not  very  happily  worded,  applies  to  cases  where  the  witnesses 
testify  as  to  matters  of  opinion,  and  not  to  cases  where  they 
testify  as  to  matters  of  fact. 

We  cannot  disturb  the  verdict  upon  the  evidence. 

Judginent  aff/rmed. 


Note.—  Hon.  W.  B.  Sutton,  judge  of  the  Oneida  county  (N.  Y.)  court  of 
sessions  has  favored  the  editor  with  the  opinion  of  that  court  in  the  case  of 
27ie  PeoplA  v.  FrederioTe  O.  Fadner,  who  was  indicted  for  having  forged  the 
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name  of  Wm.  M.  Woodward  to  an  instrument  in  writing  of  which  the  fol- 
lowing is  a  copy : 
"  150.  Utica,  N.  Y.,  Jan.  15,  1880. 

"Six  months  after  date,  I  promise  to  pay  to  the  order  of  Christine  Ech- 
hart  fifty  dollars  at  the  First  National  Bank  of  Utica,  value  received,  with 
interest  at  seven  per  cent. 

"  Due  July  15,  1880.  "  F.  C.  Padnek, 

"  Wm.  M.  Woodward." 

To  the  indictment  the  defendant  interposed  a  special  plea  setting  forth : 
"  1st.  That  the  indictment  is  void,  for  the  reason  that  the  note  alleged  to  be 
forged  is  usurious  and  void  on  its  face.  3d.  That  one  Alta  Fadner  weis 
called,  sworn  and  examined  as  a  witness,  and  testified  and  gave  evidence 
before  said  grand  jury,  upon  which  said  indictment  was  found  or  predicated 
in  whole  or  in  par-t.  That  the  said  Alta  Fadner  and  Frederick  C.  Fadner 
were  married,  and  she  became  his  (defendant's)  wife,  on  the  30th  day  of  Au- 
gust, 1872,  and  after  said  marriage  said  defendant  lived  and  cohabited  with 
said  Alta,  his  wife." 

To  which  special  pleas  the  People  interposed  a  demurrer.  Sustaining  the 
demurrer,  Sutton,  J. ,  held  that  the  objection  to  the  indictment,  that  it  is 
void  on  its  face,  is  not  available  under  a  special  plea ;  that  the  oflSce  of  a 
special  plea  is  to  raise  an  issue  upon  facts  not  apparent  upon  the  record,  and 
which  could  not  be  available  under  the  plea  of  not  guilty  —  as,  for  instance, 
a  former  conviction  or  acquittal ;  that  the  plea  was  defective  on  the  second 
ground  because  it  did  not  allege  that  Alta  Fadner  was  defendant's  wife  at 
the  time  she  was  sworn  before  the  grand  jury. 

(We  think,  when  an  indictment  is  good  on  its  face,  an  objection  such  as 
that  urged  could  not  be  raised.  It  would  seem  the  better  practice  to  object 
to  the  testimony  of  defendant's  wife,  when  offered  on  the  trial. —  Ed.) 

On  the  ground  first  urged,  that  the  indictment  was  void  upon  its  face  — 
the  note  being  usurious  —  after  quoting  the  statute,  which  reads : 

"  Every  person  who,  with  intent  to  injure  or  defraud,  shall  fa,lsely  make, 
alter,  forge  or  counterfeit  any  instrument  or  writing  being,  or  purporting 
to  be,  the  act  of  another,  by  which  any  pecuniary  demand  or  obligation  shall 
be,  or  shall  purport  to  be,  created,  ...  by  which  false  making,  forging, 
altering  or  counterfeiting  any  person  may  be  affected,  bound  or  in  any  way 
injured  in  his  person  or  property,  upon  conviction  thereof  shall  be  adjudged 
guilty  of  forgery  in  the  third  degree,"  the  judge  said :  "  The  question  in  this 
case  is,  may  Woodward,  or  any  other  person,  be  affected,  bound,  or  in  any 
way  injured  in  his  person  or  property,  by  having  Woodward's  name  forged 
to  a  promissory  note  usurious  on  its  face? 

"The  answer  to  this  question  would  seem  to  be  found  in  the  answer  to 
another,  viz. :  Would  the  maker  of  this  note,  if  genuine,  be  compelled  to 
defend  in  order  to  protect  himself  from  judgment  in  an  action  founded 
upon  it? 

"If  the  note,  in  the  form  set  forth  in  the  indictment,  be  the  subject  of 
legal  proceedings  in  which  a  judgment  may  be  lawfully  recovered  against  the 
maker  on  default,  then  he  may  be  injured  within  the  meaning  of  the  statute. 

"  It  is  an  injiuy  to  be  compelled  either  to  defend  a  suit  or  suffer  judgment. 

"  The  defense  of  usury  is  available  only  upon  plea,  and  it  cannot  be  proved 
Vol.  V— 16 
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or  made  available  as  a  defense  under  a  general  denial.  Tyler  on  Usury,  458, 
and  cases  cited ;  also  p.  463.  , 

"  We  are  unable  to  find  a  single  case  in  which  a  demurrer  was  interposed 
to  raise  the  defense  of  usury,  and  are  inclined  to  think  that  the  defense  would 
not  be  available  on  demurrer  in  a  suit  brought  upon  this  note. 

"It  would,  however,  be  an  injury  to  compel  the  party  whose  name  is 
forged  to  demur  or  suffer  judgment. 

"An  action  might  be  brought  upon  this 'note  in  any  other  state  of  the 
Union,  and  the  defense  then  would  be  necessai-ily  taken  by  answer,  for  the 
usury  laws  of  this  state  would  be  questions  of  fact  to  be  proved  upon 
the  trial,  and,  if  the  maker  did  not  defend,  a  valid  judgment  might  be  re- 
covered against  him. 

"The  defense  of  usury  cannot  for  the  first  time  be  raised  in  an  appellate 
court.    Tyler  on  Usury,  463;  Ewing  v.  Howard,  7  Wall.,  499. 

"  We  therefore  conclude  that  the  demurrer  should  be  sustained.  Ordered 
that  defendant  plead  to  the  indictment  as  he  may  be  advised." 


State  t.  Williams. 
(33  Minn.,  537.) 


Fraudulent  Sale  of  mortgaged  chattels  :  Indictment  —  Attaching  in- 
strument as  exhibit —  Ownership  —  Orowing  crop. 

1.  Fraudulent  sale  of  mortgaged  personal  property — Indictment.— 
On  demurrer  to  indictment  under  Gen.  St.  1878,  ch.  89,  §  14,  for  a  fraud- 
ulent sale  of  mortgaged  personal  property,  held,  that  an  allegation 
that  the  defendant  "  sold  and  disposed  of  the  property  to  one  A.  B., 
and  divers  other  persons,  whose  names  were  to  the  grand  jury  un- 
known," charges  only  one  offense. 

3.  Attaching  instrument. —  The  indictment  alleged  that  defendant  exe- 
cuted a  mortgage,  "  of  which  a  true  copy  is  hereto  attached,  marked 
'  Ex.  A.,'  and  hereby  made  a  part  thereof."  A  copy  of  the  mortgage 
thus  marked  was  attached.  Held,  that  while  the  practice  of  attaching 
an  instrument  as  an  exhibit  is  loose,  objectionable,  and  not  to  be  en- 
couraged, yet  upon  demurrer  the  exhibit  must  be  deemed  a  part  of 
the  indictment. 

3.  "  Having  conveyed  by  mortgage."— The  expression  "  having  conveyed 

by  mortgage,"  as  used  in  this  statute,  simply  means,  "  having  executed 
a  mortgage." 

4.  Averment  op  ownership. —  It  is  not  necessary  to  allege  in  the  indict- 

ment that  the  defendant  was  the  owner  of  the  property  mortgaged. 

5.  Growing  crop. —  A  growing  crop  of  grain  is  personal  property  within 

the  meaning  of  this  statute. 

Case  certified  from  the  district  court  of  Eenville  county, 
Weber,  J.,  presiding. 
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W.  J.  Hahn,  attorney-general,  and  0.  D.  Emery,  for  the 
state  of  Minnesota. 

John  W.  Arctander,  for  defendant. 

Mitchell,  J.  The  defendant  was  indicted  for  a  fraudulent 
sale  of  mortgaged  property,  contrary  to  the  provisions  of  Gen. 
St.  1878,  ch.  39,  §  IL  The  defendant  having  demurred  to  the 
indictment,  and  the  demurrer  having  been  overruled,  the  court 
below,  with  the  consent  of  the  defendant,  certified  the  case  to 
this  court  for  its  decision  upon  the  questions  of  law  involved. 

1.  "We  are  of  opinion  that  the  indictment  is  not  liable  to  the 
charge  of  duplicity.  The  allegation  that  the  defendant  did 
"sell  and  dispose  of  to  one  P.  W.  Glenn,  and  divers  other  per- 
sons, the  names  and  description  of  whom,  or  of  any  or  either 
of  whom,  are  to  this  grand  jury  unknown,  the  personal  prop- 
erty described  in  said  mortgage  and  thereby  conveyed,  and 
the  whole  thereof,  to  wit,  four  hundred  bushels  of  No.  2  wheat," 
charges  a  sale  to  Glenn  and  divers  others  of  the  four  hundred 
bushels,  and  not  a  sale  of  part  to  Glenn,  and  a  separate  sale  or 
sales  to  others  of  the  remainder.  It  charges  a  sale  to  divers 
persons,  and  not  divers  sales  to  divers  persons. 

2.  The  indictment  alleges  that  the  defendant  duly  executed 
and  delivered  to  D.  M.  Osborne  &  Co.  a  certain  "  chattel  mort- 
gage, of  which  a  true  copy  is  hereto  attached,  marked  'Ex.  A.^ 
amd hereby  made  apart  hereof,  to  secure  the  payment  of  $300," 
etc.  Attached  to  the  indictment  is  the  copy  of  the  mortgage 
referred  to,  and  marked  "  Ex.  A."  It  was  not  necessary  to  set 
out  the  chattel  mortgage  in  this  manner,  according  to  its  tenor, 
but  inasmuch  as  there  are  no  words  of  essential  description  of 
the  mortgaged  property  in  the  body  of  the  indictment  (the 
description  of  the  property  sold  being  stated  under  a  videlicet), 
it  follows  that  the  indictment  is  insufficient,  unless  this  Exhibit 
A  attached  to  it  is  to  be  considered  a  part  of  it.  This  presents 
the  most  important  question  in  the  case.  This  practice  of 
attaching  a  copy  of  an  instrument  as  an  exhibit,  instead  of  in- 
corporating it  into  the  body  of  the  indictment,  is  certainly 
novel  in  criminal  pleading.  It  is  a  very  loose  and  dangerous 
practice,  and  certainly  not  to  be  encouraged.  It  is,  of  course, 
quite  common  in  civil  pleadings,  but  when  we  consider  the  lia- 
bility of  an  exhibit  to  become  detached,  and  the  difficulty  of 
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properly  and  conclusively  identifying  it,  such  a  practice  ought 
not  to  obtain  in  criminal  pleading.  If  an  indictment  in  this 
form  is  presented  to  the  court,  we  think  it  would  be  eminently 
proper  for  him  on  his  own  motion  to  refuse  to  receive  it,  and 
to  return  it  to  the  grand  jury  with  instructions  to  have  it  drawn 
in  better  form;  and  we  are  not  now  prepared  to  say  that,  if 
the  objection  were  raised  by  a  defendant,  upon  arraignment, 
by  motion  to  set  aside  the  indictment,  the  court  would  not  be 
justified  in  granting  the  motion  and  resubmitting  the  case  to 
the  grand  jury.  But,  as  against  a  demurrer,  we  can  see  no 
principle  of  law  upon  which  we  can  hold  that  an  exhibit  at- 
tached to  an  indictment,  and  referred  to  in  it  as  attached 
thereto,  and  marked  and  expressly  made  a  part  thereof,  should 
not  be  considered  a  part  of  the  indictment  the  same  as  if 
incorporated  in  the  body  of  the  pleading. 

3.  The  language  of  the  statute  under  which  the  indictment 
is  found  is,  "  that  if  any  person,  having  conveyed  any  article 
of  personal  property  by  mortgage,"  etc.  The  point  is  made 
that  the  indictment  should  have  alleged  that  the  defendant 
owned,  or  at  least  had  a  mortgageable  interest  in,  the  property ; 
for  if  he  had  not,  then  the  property  was  not  conveyed.  This 
is  hypercrilacal  and  untenable.  It  is  not  uncommon  to  find 
statutes  declaring  it  a  crime  for  a  person  to  sell  or  convey 
land,  without  having  title  thereto,  with  intent  to  defraud. 
According  to  counsel's  mode  of  reasoning,  if  the  party  had  no 
title  he  had  never  conveyed  the  land,  and  hence  had  committed 
no  offense  under  the  statute.  The  statute  must  be  construed 
as  if  it  read,  "  If  any  person,  having  executed  a  mortgage  on 
any  article  of  personal  property,"  etc.  The  object  of  the  stat- 
ute was  to  prevent  mortgagors  of  personal  property,  in  posses- 
sion of  the  same,  from  disposing  of  it  during  the  life  of  the 
mortgage  without  the  consent  of  the  mortgagee. 

4.  The  description  of  the  property  contained  in  the  mort- 
gage ii9,  "  AH  my  crop  of  wheat  now  sown  and  growing  upon  " 
(describing  the  land).  The  contention  is  that  a  growing  crop 
is  -not  "  an  article  of  personal  property  "  within  the  meaning  of 
the  statute.  As  the  mortgage  was  given  in  June,  and  the 
crime  of 'Selling  the  property  is  alleged  to  have  been  committed 
on  the  ITfeh  of  November,  we  think  a  court  might  almost  take 
judicial  notice  that  the  wheat  had  been  severed  from  the  soil 
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before  the  latter  date.  But,  waiving  this,  while  in  certain 
cases,  as  between  grantor  and  grantee  of  the  land,  crops  will 
pass  by  deed  of  the  land  as  part  of  the  realty,  yet,  ordinarily, 
growing  crops  which  are  the  result  of  yearly  sowing  and  labor 
are  personal  property.  As  between  the  mortgagor  and  mort- 
gagee ©f  the  crops  they  are  such.  The  words  of  the  statute 
are  not  very  aptly  chosen,  but  the  word  "  article  "  is  here  used 
in  the  sense  of  one  of  many,  and  the  expression  any  "  article 
of  personal  property  "  means  any  kind  of  personal  property ; 
that  is,  any  personal  property.  This  disposes  of  all  the  ques- 
tions raised  by  the  demurrer  to  this  indictment,  and  the  result 
is  that,  in  our  opinion,  it  was  properly  overruled. 


State  v.  Haebeeson. 

(43  Arkansas,  378.) 

FRAUDtTLENT  SAUB  OF  MORTaAQED  PROPERTY:  Indictment 

SsajJUG  MORTGAGED  PROPERTY.— An  indictment  for  selling  mortgaged 

property  must  show  not  only  that  the  mortgage  was  recorded  or  filed 

with  the  clerk  as  a  record,  but  also  that  it  was  acknowledged ;  and  it 

would  be  better  to  state  the  name  of  the  purchaser,  or  that  his  name 

.  was  unknown. 

Appeal  from  Montgomery  Circuit  Court.  Hon.  H.  B.  Stuart, 
Circuit  Judge. 

C.  B.  Moore,  attorney-general,  for  appellant. 

Eakin,  J.  On  the  21st  day  of  February,  1884,  the  grand  jury 
indicted  Harberson  for  the  offense  of  selling  property  subject  to 
a  mortgage.  A  demurrer  was  made  to  the  indictment  on  the 
grounds  that  it  was  vague,  indefinite,  uncertain  and  insufficient, 
and  because  the  facts  did  not  constitute  a  public  offense.  It 
was  sustained,  and  the  state  appeals. 

The  indictment  charges  that  "  the  said  Harberson,  on  the  1st 
day  of  October,  A.  D.  1883,  in  the  county  and  state  aforesaid, 
unlawfully  and  feloniously  did  sell  one  horse,  without  the  con- 
sent of  Cunningham  &  Cubage,  a  firm  composed  of  J.  B.  Cun- 
ningham and  J.  D.  Cubage,  in  whose  favor  a  lien  then  and 
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there  existed  on  the  said  horse,  by  virtue  of  a  mortgage  exe- 
cuted and  delivered  on  the  14th  day  of  March,  1883,  by  said 
Harberson  to  J.  T.  Swindle ;  which  mortgage  was,  on  the  5th 
day  of  April,  1883,  filed  with  the  clerk  of  said  county  to  be 
there  kept  as  a  public  record,  indorsed  as  follows,  to  wit :  '  This 
instrument  is  to  be  filed  but  not  recorded,  J.  T.  Swindle;' 
which  mortgage  was,  on  the  8th  day  of  September,  1883,  as- 
signed and  transferred  by  said  Swindle  to  said  Cunningham  & 
Cubage,  and  the  said  horse  was  sold  without  the  consent  of 
said  J.  T.  Swindle." 

The  act  of  February  3,  1875,  makes  it  a  felony  in  any  one  to 
"  sell,  barter  or  exchange,  or  otherwise  dispose  of,"  any  prop- 
erty "  upon  which  a  lien  shall  exist,  by  virtue  of  a  mortgage, 
deed  of  trust,  or  by  contract  of  parties,  or  by  operation  of  law." 

It  has  been  held,  from  the  force  of  other  words  in  the  statute, 
that  this  penal  provision  applies  only  to  such  hens  as  are 
recorded. 

A  filing  with  an  indorsement  that  it  is  only  to  be  filed  but  not 
recorded  is,  for  the  purposes  of  this  act,  equivalent  to  record- 
ing. But  no  mortgage  can  be  either  recorded  or  filed  unless  it 
be  duly  acknowledged. 

Construing  all  the  historical  allusions  and  descriptions  of  the 
indictment  as  direct  allegations,  they  amount  to  this :  That  on 
the  14th  day  of  March,  1883,  defendant  executed  and  deliv- 
ered to  J.  T.  Swindle  a  mortgage,  which  was  on  the  5th  day 
of  April,  1883,  filed  with  the  clerk  and  indorsed  as  stated. 
That  on  the  8th  day  of  September,  1883,  said  Swindle  assigned 
and  transferred  said  mortgage  to  Cunningham  &  Cubage.  That' 
there  was  a  firm  so  called  composed  of  J.  B.  Cunningham  and 
J.  D.  Cubage ;  that  by  virtue  of  said  mortgage  there  existed  a 
lien  on  a  horse,  and  that  on  a  named  day  defendant  "  did  sell " 
that  horse  without  the  consent  of  Cunningham  &  Cubage,  and 
also  without  the  consent  of  said  Swindle. 

Whether  or  not  the  allegation  that  there  was  an  "  existing 
lien  "  upon  the  horse  at  the  time  of  the  sale  would  have  been, 
of  itself,  sufficient,  is  not  now  necessary  to  be  determined.  It 
is  the  allegation,  in  the  language  of  the  statute,  of  a  condition 
of  things,  and  the  question  would  depend  upon  whether  this 
was  a  case  coming  under  the  general  rule  that  it  is  sufficient  to 
allege  an  offense  in  the  language  of  the  statute,  or  whether  it 
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fell  within  some  of  the  numerous  exceptions  classified  by  Mr. 
Bishop  in  his  work  on  statutory  crimes.  But  in  this  case  the 
allegation  goes  further  and  describes  the  lien  as  existing  "  by 
virtue  of"  a  certain  mortgage,  which,  as  described,  does  not 
show  such  a  lien  as  comes  Avithin  the  purpose  and  purview  of 
the  law  as  heretofore  construed.  It  does  not  allege  that  the 
mortgage  was  acknowledged,  nor  is  there  any  equivalent  alle- 
gation to  show  that  it  was  such  an  instrument  as  might  be 
lawfully  recorded.  A  mortgage  unacknowledged  is  no  more 
than  so  much  blotting  of  a  record.  The  mortgage  is  described 
as  explaining  what  is  meant  by  the  words  existing  lien,  or  to 
show  how  it  arose,  and  does  not  show  it.  For  this  cause  we 
think  it  defective  on  demurrer,  and  that  the  circuit  court  did 
not  err  in  its  ruling. 

The  court  moreover  is  not  thoroughly  satisfied  with  the  alle- 
gation as  to  the  sale.  It  does  not  state  the  vendee,  or  that  it 
was  a  person  unknown.  This  court  has  held  that  not  to  be 
necessary  in  the  case  of  a  sale  of  liquor,  and  it  might  not  be 
considered  a  fatal  defect  to  have  omitted  it  in  this  case  if  that 
were  aU.  Nevertheless  this  is  a  felony  and  not  a  misdemeanor, 
and  it  would  be  better  to  be  more  definite,  and  to  advise  the 
defendant  more  certainly  of  the  specific  transaction  upon 
which  the  charge  is  founded.  The  court,  however,  rests  its 
decision  on  the  grounds  first  'above  stated. 

Affirmed. 


The  People  v.  Rtjgg. 
(98N.  Y.,537.) 


Grand  juby  under  code  of  criminal  procedube:     Charging  offense — 
Degrees  of  crime  —  General  verdict. 

1.  The  grand  jury  under  the  code. — The  provision  of  the  Code  of  Crim- 
inal Procedure  (sec.  336),  authorizing  a  grand  jury  to  be  drawn  "  for 
every  other  court  of  sessions  "  than  the  courts  specified  in  section  225, 
was  intended  to  provide  for  a  grand  jury  when  no  designation  is  made 
by  the  county  judge  in  pursuance  of  section  45,  empowering  him  to 
designate  the  terms  of  such  court  in  his. county  at  which  a  grand  jury 
is  required  to  attend,  or  when  special  circumstances  exist  requiring  a 
grand  jury,  aside  from  those  provided  for  in  said  section.  Where,  con- 
sequently, the  terms  of  said  court,  and  those  at  which  a  grand  jury  is 
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required  to  attend,  have  been  designated  by  the  county  judge,  an  order 
of  court,  or  of  the  board  of  supervisors,  is  not  absohitely  necessary  to 
legaUze  the  summoning  and  drawing  of  a  grand  jury  at  a  court  so 
designated. 
3.  Chabqing  offense  in  different  counts. —  Sections  273  and  275  of  the 
code,  abolishing  all  prior  forms  of  pleading  in  criminal  actions,  and  pro- 
viding that  an  indictment  shall  contain  "  a  plain  and  concise  statement 
of  the  act  constituting  the  crime,  without  unnecessary  repetition,"  does 
not  prohibit  the  charging  of  the  offense  in  different  forms  in  different 
counts. 

3.  Degrees  op  crime  —  General  verdict. —  On  the  trial  of  an  indictment 

for  murder  in  the  first  degree,  a  general  verdict  of  guilty  is  proper. 
The  provision  of  the  Penal  Code  (sec.  10)  declaring  that  when  "  a  crime 
is  distinguished  into  degrees,  the  jury,  if  they  convict  the  prisoner, 
must  find  the  degree  of  the  crime,''  must  be  construed  with,  and  is 
qualified  and  restricted  by,  sections  436,  437,  authorizing  a  general  ver- 
dict of  "  guilty  "  or  "  not  guilty,"  and  declaring  that  such  a  verdict 
"  imports  a  conviction  or  acquittal  of  the  offense  charged." 

4.  Same  —  "When  essential  to  find  degree. —  It  is  essential  to  find  the 

degree  of  crime  only  when  the  jury  find  the  defendant  guilty  of  some 
degree  other  than  the  one  charged  in  the  indictment. 

Richard  Bustard,  for  appellant. 

John  Fleming,  district  attorney,  for  respondent. 

MiLLEE,  J.  The  defendant  was  indicted  for  murder  in  the 
first  degree  in  kiUing  one  Ann  E.  Maybee,  in  the  town  of 
Oyster  Bay,  Queens  county,  on  the  ITth  day  of  ISTovember, 

1883,  and  was  tried  and  convicted  of  the  offense  in  the  court  of 
oyer  and  terminer  held  in  said  county  on  the  14th  day  of  April, 

1884.  The  jury  rendered  a  general  verdict  of  "  guilty  "  with- 
out designating  the  degree  of  the  crime. 

Various  questions  were  raised  upon  the  trial  and  are  now 
presented  on  this  appeal,  and,  so  far  as  they  affect  the  legality 
of  the  proceedings  and  the  conviction  of  the  defendant,  Avill 
receive  due  consideration. 

The  first  question  presented  upon  the  argument  relates  to 
the  organization  of  the  grand  jury  which  found  the  bill  of  in- 
dictment against  the  defendant,  and  it  is  insisted  that  the  court 
erred  in  refusing  to  set  aside  the  indictment  on  the  ground  that 
it  was  not  found  by  a  legally  organized  grand  jury.  This 
question  was  raised  by  a  motion  to  quash  the  indictment,  which 
was  based  upon  the  affidavit  of  the  defendant's  'attorney 
wherein  he  set  forth  that  he  had  made  diligent  search  in  the 
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clerk's  office  of  Queens  county  for  a  copy  of  the  order  of  the 
court  or  board  of  supervisors,  summoning  the  grand  jury  for 
the  term  of  the  court  of  sessions  at  which  the  alleged  indict- 
ment against  the  defendant  was  found,  which  should  have 
been  filed  as  required  by  statute,  and  that  there  was  no  record 
of  any  order  by  the  court  or  board  of  supervisors,  summoning 
a  grand  jury  for  the  said  term,  and  that  the  summoning  and 
impaneling  of  the  said  alleged  grand  jury  was  irregular  and 
without  warrant  of  law.  In  opposition  to  this  affidavit  the 
record  from  the  county  clerk's  office  was  produced,  showing 
the  appointment  by  the  county  judge  of  Queens  county  of  the 
times  and  place  of  holding  terms  of  the  county  court  and 
court  of  sessions,  and  designating  those  terms  at  which  a  grand 
jury  should  be  summoned,  as  required  by  law,  among  which 
was  the  one  at  which  the  indictment  against  the  defendant 
was  found ;  also  proof  of  the  publication  of  the  notice  for  the 
holding  of  courts  in  the  county  of  Queens  as  before  mentioned 
in  accordance  with  the  statute. 

The  claim  of  the  defendant's  counsel  is  that  section  45  of 
the  Code  of  Criminal  Procedure,  under  w;hich  the  notice  and 
publication  referred  to  were  made,  has  no  relation  to  the 
formation  of  grand  juries,  and  that  the  main  object  of  that 
section  is  to  provide  for  the  holding  of  courts  of  sessions  in 
counties  other  than  New  York  and  Kings,  and  that  the  pro- 
vision in  it  respecting  grand  and  petit  juries  is  only  an  incident. 
The  point  urged  is  that  the  grand  jury  by  whom  the  defend- 
ant was  indicted  was  not  directed  to  be  summoned  by  the 
court  or  board  of  supervisors  in  pursuance  of  sections  225  and 
226  of  the  Code  of  Criminal  Procedure,  and  that  they  were 
drawn  in  violation  of  section  227  of  said  code,  and,  therefore, 
no  authority  existed  for  the  drawing  of  the  grand  jury  in 
question.  The  question  presented  requires  the  examination  of 
the  various  sections  of  the  code  referred  to,  and  any  other  that 
bears  upon  the  subject.  By  section  45  it  is  declared,  "  a  court 
of  sessions  must  be  held  at  such  times  as  the  county  judge  of 
the  county,  by  order,  designates,  and  at  the  place  where  the 
county  courts  are  held  for  the  trial  of  issues  of  fact  by  a  jury. 
Such  order  must  designate  the  terms  at  which  a  grand  or  petit 
jury,  or  both,  or  neither,  is  required  to  attend ;  and  neither  a 
grand  jury  nor  a  petit  jury  is  required  to  be  drawn,  or  sura- 
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moned  to  attend  a  term  thus  designated  to  be  held  without  a 
j  ury.  The  order  must  be  published  in  a  newspaper  printed  in  the 
county,  for  four  successive  weeks  previous  to  the  time  of  hold- 
ing the  first  term  under  such  order."  This  section  is  a  part  of 
chapter  2,  title  5,  part  1,  of  the  Code  of  Criminal  Procedure, 
which  relates  to  courts  of  sessions  in  counties  other  than  JSTew 
York  and  Kings.  Under  this  section,  as  we  have  seen,  an  order 
was  made  designating  the  times  when  and  place  at  which 
courts  of  sessions  in  said  county  should  be  held,  and  the  terms 
when  a  grand  jury  would  be  required  to  be  summoned ;  and 
due  notice  was  given  of  the  same  as  the  law  required.  By 
section  46  provision  is  made  for  the  drawing  and  summoning 
of  a  grand  jury  where  a  county  judge  omits  to  designate  the 
terms  in  accordance  with  section  45,  and,  in  case  of  such  neg- 
lect, grand  juries  are  to  be  drawn  and  summoned  for  each  of 
the  terms  mentioned  in  the  order  provided  in  section  45. 

It  is  quite  manifest,  we  think,  that  the  grand  jury  which 
found  the  bill  of  indictment  against  the  defendant  was  lawfully 
drawn  and  summoned  in  pursuance  of  section  45  above  cited. 
As  the  terms  were  named  in  the  order  of  the  county  judge,  at 
which  grand  juries  were  to  be  drawn  and  summoned,  the  pro- 
visions of  section  46  have  no  application. 

A  lawful  grand  jury  having  been  drawn  and  summoned,  and 
the  indictment  in  question  found  by  them  in  accordance  with 
the  provisions  cited,  such  indictment  must  be  held  to  be  valid, 
unless  it  is  made  to  appear  that  the  proceeding  was  in  conflict 
with  the  other  provisions  of  the  Criminal  Code  already  referred 
to.  Such,  we  think,  was  not  the  case,  and  the  provisions,of 
the  code  relied  on  by  the  defendant  are  in  entire  harmony  with 
sections  45  and  46  {supra),  and  constitute  a  part  of  a  system  by 
which  grand  juries  may  be  drawn  and  summoned  to  meet  exi- 
gencies under  all  circumstances,  as  will  be  seen  by  an  examina- 
tion of  these  provisions.  Section  225  declares  that  grand  juries 
must  be  drawn  for  courts  of  oyer  and  terminer,  except  in  the 
city  and  county  of  New  York,  and  the  county  of  Kings,  and 
except  for  the  extraordinary  or  adjourned  terms;  for  the  court 
of  general  sessions  of  the  city  and  county  of  New  York,  and 
the  court  of  sessions  of  the  county  of  Kings,  and  the  city  courts 
whenever  an  indictment  can  be  there  found.  It  Mall  be  ob- 
served that  no  provision  is  made  in  this  section  for  the  drawing 
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of  grand  juries  for  courts  of  sessions  in  any  county  except  New 
York  and  Kings,  and  it  has  no  application  to  any  county  in 
the  state  except  to  those  named.  As  we  have  seen,  grand  juries 
for  the  courts  of  sessions  of  such  other  counties  are  expressly 
provided  for  by  sections  45  and  46  already  cited. 

Section  226  provides  that  a  grand  jury  may  be  drawn  for 
every  other  court  of  sessions  (not  named  in  the  preceding  sec- 
tion) when  specially  ordered  by  the  court  or  by  the  board  of 
supervisors.  This  section  was  intended  to  provide  for  the 
drawing  of  a  grand  jury  when  no  designation  had  been  made 
by  the  county  judge  in  pursuance  of  the  provision  of  section 
45,  or  where  special  circumstances  existed  which  required  that 
a  grand  jury  be  drawn  and  summoned  independent  of  those 
which  were  provided  for  by  the  sections  of  the  code  already 
cited.  There  is  no  absolute  requirement  that  a  grand  jury 
must  be  drawn,  but  merely  a  declaration  that  it  may  be,  thus 
leaving  it  a  matter  of  discretion  to  be  exercised  as  circum- 
stances might  demand.  Section  227  is  as  follows:  "If  made 
by  the  court  or  a  judge  thereof,  the  order  for  a  grand  jury 
must  be  entered  upon  its  minutes,  and  a  copy  thereof  filed  with 
the  county  clerk  at  least  twenty  days  before  the  term  for  which 
the  jury  is  ordered.  If  made  by  the  board  of  supervisors,  a 
copy  thereof,  certified  by  the  clerk  of  the  board,  must  be  filed 
with  the  count}'  clerk  at  least  twenty  days  before  the  term,  and, 
when  so  filed,  is  conclusive  evidence  of  the  authority  for  draw- 
ing the  jury."  The  difference  between  the  cases  last  provided 
for  and  that  contained  in  section  45  is  very  apparent.  In  sec- 
tion 45  the  publication  of  the  order  must  be  for  four  weeks 
before  the  holding  of  the  first  term  under  the  order,  while  in 
section  227  it  is  to  be  filed  in  the  county  clerk's  ofiice  at  least 
twenty  days  before  the  term.  These  various  provisions  are 
not  inconsistent  but  essential  to  complete  a  system  by  means 
of  which  grand  juries  may  be  drawn  and  summoned  as  occa- 
sion may  require. 

The  designation  by  the  county  judge  of  the  terms  of  court 
at  which  courts  of  sessions  shall  be  held  is  an  order  of  that 
officer  made  in  pursuance  of  the  statute,  which  alone  author- 
izes the  holding  of  such  courts,  and  it  specially  designates 
those  courts  at  which  grand  and  petit  juries  shall  attend,  and 
a  direction  and  notice  to  the  county  clerk  to  draw  said  jurors, 
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and  to  the  proper  officer  to  summon  them  to  attend.  This  is 
manifest  from  the  provision  contained  in  the  same  section 
(sec.  45),  that  "  neither  a  grand  or  a  petit  jury  is  required  to  be 
drawn  or  summoned  to  attend  a  term  thus  designated  to  be 
held  without  a  jury."  There  is  no  ground  for  claiming  that 
the  order  is  not  effective  because  section  45  does  not  require 
that  it  should  be  filed  in  the  office  of  the  county  clerk,  and  no 
reason  exists  why  the  publication  of  the  order  of  itself  should 
not  be  a  notice  to  the  county  clerk,  as  it  is  to  other  persons,  of 
the  holding  of  the  courts  therein  mentioned.  It  is  the  duty  of 
the  county  clerk  to  take  notice  of  the  holding  of  courts  re- 
quired by  law;  to  give  the  proper  notice  of  the  drawing  of 
the  panel  of  jurors,  and,  in  connection  with  the  proper  officers 
whom  the  law  designates,  to  draw  the  same.  Code  of  Civ. 
Pro.,  sees.  1042,  1043,  1044.  When  this  duty  is  performed  the 
panel  is  perfect  and  complete,  and  a  grand  jury  thus  drawn 
constitutes  a  body  duly  authorized  to  find  bills  of  indictment. 

As  there  is  a  distinct  enactment  by  section  45  {supra)  under 
which  grand  juries  may  be  drawn  and  summoned  for  courts 
of  sessions  in  the  different  counties  of  the  state  generally,  and 
as  the  grand  jury  which  indicted  the  defendant  was  organized 
in  accordance  with  these  provisions,  there  is  no  ground  for 
claiming  that  it  was  illegally  constituted,  and  had  no  author- 
ity to  find  the  indictment  in  question. 

Upon  the  trial  the  defendant  interposed  a  demurrer  to  the 
indictment  against  him  upon  various  grounds,  which  the  court 
overruled,  and.  the  defendant  excepted  to  the  decision.  It  is 
urged  that  this  was  erroneous  for  the  reasons  which  will  pres- 
ently be  considered. 

It  is  said  that  the  indictment  was  drawn  in  defiance  of  sec- 
tions 273  and  275  of  the  Code  of  Criminal  Procedure. 

By  section  273  all  forms  of  pleading  in  criminal  actions 
heretofore  existing  are  abolished,  and  the  forms  provided  by 
the  code  substituted  in  their  place.  Section  275  provides  for 
the  form  of  the  indictment,  and  declares  what  it  shall  contain, 
and,  among  other  things,  a  plain  and  concise  statement  of  the 
act  constituting  the  crime,  without  unnecessai-y  repetition. 
The  claim  that  the  provisions  of  this  section  have  been  vio- 
lated cannot  be  upheld,  nor  can  it  be  said  that  the  phraseology 
employed  in  the  indictment  is  so  uncertain  and  difficult  as  not 
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to  be  comprehended  upon  a  perusal  of  the  same,  or  that  it  does 
not  intelligibl}''  and  fairly  present,  in  language  sufficiently , 
plain  and  concise,  the  real  character  of  the  offense  intended  to 
be  charged  against  the  defendant.  We  are  unable  to  perceive 
any  such  deviation  from  the  rule  prescribed  by  the  statute  as 
would  justify  the  conclusion  that  the  indictment  is  demurrable 
on  that  account.  The  indictment  contains  four  different 
counts,  charging  the  commission  of  the  offense  in  somewhat 
different  forms.  "While  to  some  extent  it  follows  the  old  form 
prior  to  the  enactment  of  the  Code  of  Criminal  Procedure,  it 
cannot  be  said  that  it  contains  useless  and  unnecessary  words 
which  violate  its  provisions.  In  view  of  the  circumstances 
connected  with  the  crime  with  which  defendant  was  charged, 
it  contained  a  plain  and  concise  statement  of  the  crime  alleged 
within  the  spirit  and  meaning  of  the  Criminal  Code.  It  is  not 
pointed  out  to  us,  nor  are  we  able  to  discover  any  language  in 
the  indictment  which  evinces  a  disregard  of  the  provisions  of 
the  code,  or  a  deviation  from  the  principle  intended  to  be  es- 
tablished thereby. 

ISTor  is  there  any  ground  for  the  claim  that  the  indictment 
charges  more  than  one  crime.  Although  it  contains  different 
counts,  it  merely  states  the  commission  of  the  same  offense  in 
different  forms,  so  as  to  meet  the  evidence  which  might  be 
presented  upon  the  trial.  As  there  was  no  direct  proof,  by  an 
eye-witness,  of  the  commission  of  the  offense  charged,  and  as 
it  was  connected  with  the  commission  of  other  crimes,  it  was 
entirely  competent  for  the  pleader  to  allege  in  different  counts 
such  facts  as  might,  by  possibility,  be  presented  upon  the  trial, 
and  as  the  proof  as  to  these  could  not  be  anticipated  with  ex- 
actness, such  allegations  were  proper  and  within  the  provisions 
of  the  Criminal  Code.  There  is  nothing  in  these  provisions 
which  compels  the  pleader  to  confine  the  indictment  to  a  single 
statement  of  the  facts  where  the  proof  is  uncertain.  The  ob- 
ject of  the  pleading  is  to  inform  the  defendant  of  the  crime 
alleged  against  him,  and  when  this  is  done,  without  needless 
repetition,  it  cannot  be  urged  that  he  has  not  been  fully  ad- 
vised of  the  character  of  the  crime  for  which  he  is  indicted. 

itfor  can  it  be  said  that  each  of  the  counts  charges  the  crime 
to  have  been  committed  in  precisely  the  same  manner  and  by 
precisely  the  same  means.     On  the  contrary,  the  indictment 
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contains  allegations  in  each  of  the  counts  showing  a  somewhat 
.  different  state  of  facts  and  varying  the  circumstances  under 
■which  the  crime  is  alleged  to  have  been  committed.  This  is  in 
strict  accordance  with  the  provisions  of  the  Code  of  Criminal 
Procedure,  and  furnishes  no  ground  for  a  demurrer,  and  there 
was  no  error  committed  by  the  judge  in  overruling  the  same. 
The  trial  judge  did  not  err  in  receiving  the  general  verdict  of 
guilty.  The  indictment  contained  four  counts,  each  of  which 
charged  the  commission  of  the  crime  of  murder  in  the  first 
degree,  and  the  judge,  in  charging  the  jury,  stated  to  them 
that  the  indictment  was  for  murder  in  the  first  degree,  and 
that  under  it  they  could  convict  the  defendant  of  any  of  the 
degrees  of  murder  or  manslaughter  which,  under  our  statute, 
made  up  the  general  designation  of  the  crime  of  homicide. 
At  the  close  of  his  charge  the  defendant's  counsel  asked  the 
judge  to  charge  that,  if  the  jury  should  convict  the  defendant 
under  the  indictment,  they  must,  in  their  verdict,  find  the  de- 
gree of  the  crime  of  which  he  is  guilty.  In  response  to  this 
request  the  judge  charged  that  they  might  find  him  guilty,  or 
if  they  found  him  guilty  of  anything  but  murder  in  the  first 
degree,  they  must  then  specify  what  the  crime  is.  No  excep- 
tion was  taken  to  this  portion  of  the  charge.  The  jury,  having 
retired,  returned  into  court  and  rendered  a  verdict  of  "guilty." 
Defendant's  counsel  then  moved  for  a  new  trial,  but  no  excep- 
tion was  taken  to  the  verdict  as  rendered,  nor  does  it  appear 
that  any  motion  was  made  in  arrest  of  judgment  on  the 
ground  that  it  was  erroneous.  It  would  thus  seem  that  the 
defendant's  counsel  acquiesced  in  the  submission  of  the  case  to 
the  jury  in  the  form  in  which  it  was  presented  in  reference  to 
the  rendition  of  the  verdict  and  to  the  form  of  the  verdict  as 
rendered  without  interposing  any  objection  whatever  to  the 
same.  "Without,  however,  determining  the  question  whether 
the  defendant's  counsel  waived  his  right  to  interpose  an  objec- 
tion, upon  appeal,  to  the  verdict,  we  think  no  error  was  com- 
mitted either  in  the  submission  to  the  jury  or  in  receiving  the 
general  verdict  of  guilty. 

Section  10  of  the  Penal  Code  provides,  "  whenever  a  crime  is 
distinguished  into  degrees,  the  jury,  if  they  convict  the  prisoner, 
must  find  the  degree  of  the  crime  of  which  he  is  guilty."  This 
provision  must  be  interpreted  in  connection  with  others  which 
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have  a  bearing  upon  the  subject,  as  will  be  seen  by  reference 
to  the  same.  By  section  436  of  the  Code  of  Criminal  Proced- 
ure, "  the  jury  may  either  render  a  general  verdict,  or  when 
they  are  in  doubt  as  to  the  legal  el?ect  of  the  facts  proved,  they 
may,  except  upon  an  indictment  for  libel,  find  a  special  ver- 
dict." By  section  437,  "  a  general  verdict  upon  a  plea  of  not 
guilty  is  either  '  guilty '  or  '  not  guilty ; '  which  imports  a  con- 
viction or  acquittal  of  the  offense  charged  in  the  indictment. 
Upon  a  plea  of  a  former  conviction  or  acquittal  of  the  same 
offense,  it  is  either  '  for  the  people  '  or  '  for  the  defendant.'  " 
Taking  these  provisions  together,  it  is  apparent  that  section  1() 
of  the  Penal  Code  must  be  construed  with  the  qualifications 
and  restrictions  contained  in  sections  436  and  437,  supra,  of  the 
Code  of  Criminal  Procedure ;  and  where,  as  in  this  case,  the  in- 
dictment charges  the  degree  of  the  crime  and  the  verdict  in 
the  general  one  "  guilty,"  it  is  not  essential  that  such  degree 
should  be  specified  in  the  verdict.  Any  other  interpretation 
would  render  the  provisions  contained  in  the  last  two  sections 
cited  inoperative  and  of  no  avail.  The  object  and  intention  of 
section  10  of  the  Penal  Code  evidently  was  to  guard  and  pro- 
tect the  rights  of  the  defendant,  so  that  the  court  in  inflicting 
the  punishment  might  be  advised  of  the  exact  nature  of  the 
crime  of  which  he  was  convicted.  That  object  is  fully  accom- 
plished where  the  indictment  specifies  the  degree  of  the  offense 
charged  and  the  verdict  is  a  general  one  of  "  guilty."  The 
finding  of  the  jury  of  the  general  verdict  of  "  guilty  "  was, 
under  the  circumstances,  equivalent  to  and  in  fact  a  verdict  of 
guilty  of  murder  in  the  first  degree  in  view  of  the  fact,  espe- 
cially, of  the  instruction  of  the  court  that  if  they  found  the 
defendant  guilty  of  any  other  degree  they  should  so  state  in 
their  verdict.  It  follows  that  the  verdict  of  the  jury,  as  ren- 
dered, furnishes  no  ground  for  a  reversal  of  the  judgment. 

There  are  no  other  questions  presented  in  the  case  that  re- 
quire an  extended  discussion. 

Numerous  questions  were  raised  on  the  trial  upon  the  impan- 
eling of  the  jury  in  reference  to  the  evidence  given  on  the 
examination  of  some  of  the  jurors  as  to  their  qualification  to 
act  as  such.  After  a  careful  examination  of  the  various  ques- 
tions raised,  we  are  satisfied  that  within  well  settled  rules, 
sustained  and  upheld  by  the  decisions  of  this  court,  no  error 
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was  committed  by  the  judge  in  any  of  his  rulings,  and  that  all 
of  the  jurors  who  were  sworn  were  legally  qualified  to  act  as 
such,  and  we  do  not  deem  it  necessary  to  discuss  at  length  the 
objections  urged  in  regard  to  this  branch  of  the  case. 

The  claim  that  the  trial  court  failed  in  its  duty  in  not  admon- 
ishing the  jury  as  required  by  section  415  of  the  Code  of  Crim- 
inal Procedure  has  no  merit.  We  are  not  referred  to  any 
portion  of  the  record  from  which  it  appears  distinctly  that  this 
was  not  done.  No  question  appears  to  have  been  made  on  the 
subject,  and  no  exception  is  presented  which  raises  any  such 
point. 

"We  hare  examined  the  other  points  which  have  been  urged 
upon  our  attention  by  the  defendant's  counsel,  and  we  da  not 
find  that  in  any  of  the  rulings  upon  the  questions  referred  to, 
any  error  was  committed  by  the  judge  upon  the  trial. 

The  charge  against  the  defendant  involved  the  murder  of 
two  persons,  and  was  connected  with  a  burglarious  entrance 
into  the  house  where  they  lived,  and  a  violent  assault  upon  a 
blind  and  infirm  old  man,  and  also  a  felonious  taking  of  prop- 
erty and  money  from  the  premises.  The  trial  was  conducted 
with  entire  fairness,  the  defendant  was  defended  by- able  coun- 
sel, and  the  verdict  of  the  jury  was  fully  sanctioned  by  the 
evidence.  A  careful  examination  of  the  whole  case  leads  to 
the  conclusion  that  no  error  has  been  committed  to  the  preju- 
dice of  the  defendant. 

The  judgment  of  conviction  should  be  afiBrmed  and  the 
record  remitted  to  the  supreme  court,  with  directions  to  pro- 
ceed according  to  law. 

(All  concur.)  Judgment  affirmed. 


Teaviss  v.  The  Commonwealth. 

(106  Pa.,  597.) 

Grand  juby  :  Juror  —  Motion  to  quash  —  New  trial  —  Practice  —  Corpus 
delicti  —  Instructions. 

1.  Court  has  power  to  postpone  sitting  of  grand  jurors  to  any 
WEEK  of  the  term  FOR  WHICH  THEY  ARE  DRAWN. — When  the  regular 
term  of  the  court  begins  on  the  first  Monday  of  May  and  continues  for 
two  weeks,  the  court,  for  the  accommodation  of  counsel,  may  make 
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an  order  on  the  first  day  of  the  term  detaining  the  grand  and  petit 
jurors  for  service  during  the  following  week,  to  which  the  trial  of 
causes  is  postponed.  In  obedience  to  this  order,  the  jurors  ap- 
peared on  the  second  Monday  of  the  term,  to  which  time  the  said 
several  courts  had  been  regularly  adjourned,  and  during  this  sitting  of 
the  grand  jury  an  indictment  for  murder  was  found  against  A.  At 
the  trial  his  counsel  moved  to  quash  the  indictment  on  the  ground  that 
the  court  had  no  power  to  detain  the  grand  jury  under  the  circum- 
stances stated.  Held,  that  the  court  had  such  power,  under  the  act  of 
March  18,  1875,  sec.  3  (P.  L.,  28),  and  that  the  actual  bodily  presence  of 
the  jurors  at  the  time  the  order  was  made  was  not  necessary ;  the 
service  of  process  upon  the  persons  drawn  gave  the  court  jurisdiction 
over  them.  The  failure  of  the  clerk  to  record  the  order  did  not  affect 
its  vahdity,  and  the  evidence  of  it  was  properly  supplied  by  the  entry 
of  an  order  nunc  pro  tunc. 

2.  Impression  of  prisoner's  guilt.— A  mere  impression  of  a  prisoner's 

guilt  on  the  part  of  one  called  as  a  juror  is  not  sufficient  to  disqualify 
him.  It  must  appear  that  he  has  formed  a  fixed  opinion ;  and  ques- 
tions asked  in  an  examination  on  voir  dire  must  tend  to  elicit  informa- 
tion on  the  latter  point. 

3.  When  relationship  of  defendant  is  unknown  to  juror. — A  mo- 

tion for  a  new  trial  was  made  on  the  ground  that  one  of  the  jurors  was 
a  second  cousin  of  the  person  alleged  to  have  been  murdered,  and  that 
this  fact  was  not  known  to  the  defendant  or  his  counsel  until  after  the 
verdict  was  rendered.  It  also  appeared  that  this  relationship  was  un- 
known to  the  juror  untU  after  the  verdict  was  rendered,  and  that  he 
had  never  seen  the  murdered  woman  nor  heard  of  her  except  in  con- 
nection with  the  murder.  Held,  that  there  was  no  error  ia  refusing  a 
new  trial. 

4.  Corpus  delicti — Instructions. — See  statement  of  the  case. 

Before  Mercur,  0.  J.,  Gordon,  Paxson,  Trunkey,  Sterrett, 
Green  and  Clark,  JJ. 

Error  to  the  court  of  oyer  and  terminer  of  Tioga  county. 
Of  January  term,  1884. 

Indictment  of  George  Traviss  for  the  murder  of  Martha 
Sylvia.  Plea,  not  guilty.  The  case  was  brought  to  the  May 
sessions  of  said  court,  1883. 

Horace  B.  Packer  (with  whom  was  Stephen  F.  Wilson),  for 
plaintiff  in  error. 

ElUott  &  Watrous  and  Henry  M.  Foote,  for  defendant  in  error. 

A  motion  was  made  to  quash  the  indictment,  the  grounds  for 
which  appear  in  the  opinion  of  Williams,  P.  J.,  overruling  said 
motion,  which  was,  mter  alia,  as  follows : 

"  The  regular  spring  term  of  the  several  courts  in  this  county 
Vol,  V  — 17 
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commences  on  the  first  Monday  of  May  and  continues  two 
weeks.  The  first  week  is  devoted  to  criminal  and  the  second 
to  civil  business.  For  the  May  term  last,  writs  of  venvre  issued 
in  due  time,  and  the  jurors,  grand  and  petit,  were  drawn  and 
summoned.  But  a  few  days  before  the  time  it  was  learned 
that  the  writs  of  error  to  the  courts  of  this  judicial  district 
were  returnable  on  the  first  Monday  of  May,  instead  of  the 
second  Monday,  as  had  been  previously  understood.  To  aj> 
commodate  gentlemen  of  the  bar  who  were  engaged  in  the 
argument  of  cases  before  the  supreme  court,  and  at  the  same 
time  to  secure  the  transaction  of  the  business  of  the  criminal 
courts  during  the  two  weeks  allotted  to  the  May  term,  orders 
were  made  on  the  first  day  of  the  term  detaining  the  grand 
and  petit  jurors  for  service  during  the  following  week,  to  which 
time  the  trial  of  causes  was  postponed.  In  obedience  to  the 
order  so  made,  the  grand  and  petit  jurors  presented  themselves 
on  the  second  Monday  of  May,  to  which  time  the  courts  of 
oyer  and  terminer,  general  jail  delivery  and  quarter  sessions  of 
the  peace  had  been  regularly  adjourned,  and  the  business  of  the 
term,  so  far  as  the  work  of  the  grand  jury  and  the  trial  of 
causes  is  concerned,  was  then  entered  upon. 

"  During  the  sitting  of  the  grand  jury,  among  other  indict- 
ments presented  was  one  against  the  defendant  in  this  case  for 
murder.  Defendant's  counsel  now  move  to  quash  the  indict- 
ment against  him,  and  assign  reasons  which  assert  that  the 
court  had  no  power  to  detain  the  grand  jury  under  the  cir- 
cumstances stated,  and  that  their  action  was  wholly  irregular 
and  without  the  authority  of  law.     ,    .    . 

"  Our  holding  may  be  summarized  as  follows : 

"1.  The  'court'  has  power,  under  the  act  of  1875  (P.  L.,  2"8, 
sec.  2),  to  make  the  order  under  consideration,  and  the  actual 
bodily  presence  of  the  jurors  at  the  time  when  it  is  made  is 
wholly  immaterial. 

"  2.  The  '  judges '  of  the  criminal  courts  are  the  sole  triers  of 
the  necessity  for  making  such  order,  and  their  decision  upon 
the  question  is  final  and  conclusive. 

"  3.  The  service  of  the  process  of  the  court  upon  the  persons 
drawn  as  jurors,  and  not  their  actual  presence  in  the  court- 
room, gives  the  court  jurisdiction  over  them,  and  the  right  to 
make  any  necessary  order  afifecting  their  attendance  is  subject 
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.  only  to  the  qualification  that  they  must  have  notice  of  such 
order  before  they  can  be  held  to  be  in  contempt  for  not  obey- 
ing it. 

"  4.  That  the  failure  of  the  clerk  to  record  the  order  when 
made  does  not  affect  its  validity.  The  order  is  the  act  of  the 
court.  The  entry  upon  the  minutes  is  only  evidence  of  it. 
This  evidence  can  be  supplied  by  the  entry  of  the  order  mme 
pro  tunc  whenever  the  omission  is  brought  to  the  attention  of 
the  court. 

"  5.  The  power  so  to  correct  its  own  minutes  is  so  well  set- 
tled that  we  should  feel  justified  in  refusing  permission  to  the 
defendant  to  have  his  objection,  thereto  filed ;  but  out  of  abun- 
dant caution,  and  that  we  may  save  any  possible  right  of  the 
defendant  in  the  premises,  leave  is  granted  to  file  an  objection 
in  writing  to  the  making  of  the  order  upon  the  clerk  to  enter, 
nxmc  pro  tunc  the  order  of  May  7,  1884. 

"  The  motion  to  quash  the  indictment  in  this  case  is  over- 
ruled."    (First,  second,  third  and  fourth  assignments  of  error.) 

"When  the  case  was  called  for  trial  defendant's  counsel  pro- 
posed to  ask  one  James  M.  Eoe,  who  was  being  examined  on 
his  voir  dire  as  to  his  qualification  to  sit  as  a  juror,  the  follow- 
ing question : 

"  You  may  state  whether  you  have  formed  any  impression 
of  his  guilt  or  innocence  from  what  you  have  read  and  from 
what  you  have  heard  of  this  transaction  ?  " 

Objected  to  on  the  ground  that  the  proper  question  was 
whether  Roe  had  formed  an  opinion,  not  whether  he  had  an 
impression. 

The  Court:  "We  are  of  opinion  that  the  impartiality  of  the 
juror  should  be  determined  by  the  legal  test,  which  is  the  for- 
mation or  non-formation  of  an  opinion  upon  the  guilt  or  inno- 
cence of  the  defendant,  and  as  the  phraseology  of  the  question 
is  too  vague  to  afford  any  standard,  if  answered,  by  which  to 
determine  his  impartiality,  we  exclude  the  question."  (Fifth 
assignment  of  error.) 

Numerous  other  persons  were  challenged,  practically,  on  the 
ground  that  they  had  impressions  in  regard  to  defendant's 
guilt,  and  the  challenges  were  not  sustained  by  the  court. 
(Seventh,  eighth,  ninth  and  tenth  assignments  of  error.) 

The  evidence  in  the  case  was  to  the  following  effect :  Martha 
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Sylvia  was  seen  in  the  village  of  "Wellsboro  up  to  about  6 
o'clock  in  the  afternoon  of  April  3,  1883.  She  lived  about 
three  miles  and  a  half  from  the  village,  and  alone.  She  was 
seen  going  home,  after  having  entered  upon  the  road  which 
led  directly  toward  her  house.  The  next  morning  her  house  was 
found  locked  and  she  was  not  there.  The  clock  was  running, 
but  the  bed  appeared  not  to  have  been  used  during  the  night, 
and  there  was  no  fire  in  the  stove.  She  was  never  seen  or 
heard  of  afterwards  alive.  Upon  the  road  along  which  she 
had  to  pass  stood  a  barn,  which  was  found  to  be  on  fire  about 
the  time  she  would  naturally  have  passed  it,  and  was  wholly 
consumed.  After  the  fire  had  somewhat  abated  there  was  dis- 
covered in  the  ashes  an  object  which  was  supposed  at  the  time 
to  be  the  remains  of  some  animal;  but  on  the  following  morn- 
ing a  physician  pronounced  it  to  be  the  trunk  of  an  adult 
woman.  Upon  further  search  in  the  ashes  a  door  key  was 
found,  also  a  bunch  of  keys,  a  little  locket,  a  few  hair  pins  and 
buttons,  and  the  remains  of  an  ear  ring.  It  was  afterwards 
discovered  that  the  door  key  would  fit  the  door  of  Martha 
Sylvia's  house ;  that  one  of  the  keys  on  the  bunch  would  fit  her 
satchel  and  another  her  trunk.  A  small  picture  was  also  found 
in  the  house  which  apparently  belonged  in  the  locket. 

The  defendant,  Traviss,  was  seen  with  Martha  Sylvia  on 
April  3,  1883,  by  numerous  witnesses  and  at  various  times  dur- 
ing the  day.  He  walked  along  the  road  with  her  part  way 
from  her  house  to  Wellsboro,  when  some  one  took  her  the  rest 
of  the  way  in  his  wagon.  They  were  seen  together  in  Wells- 
boro by  several  persons.  Traviss  called  for  her  at  a  store 
about  6  o'clock  in  the  evening.  There  was  evidence  that  they 
were  afterwards  seen  together  in  various  streets,  and  finally  on 
the  road  leading  toward  the  barn.  One  witness,  who  lived 
well  up  the  road  toward  the  barn,  testified  that,  some  time  after 
dark,  a  man  came  and  rapped  at  his  door ;  that,  on  opening  the 
door,  he  was  attracted  by  the  strange  appearance  and  manner 
of  the  man  standing  there.  One  of  them  said,  "  good  evening," 
to  which  the  other  replied,  and  then  the  stranger  asked  for 
some  matches,  which  the  witness  gave  him,  whereupon  he  went 
away  in  the  darkness.  The  witness  identified  Traviss  as  the 
man.  Nothing  was  afterwards  seen  of  Traviss  until  he  arrived 
at  the  house  of  his  brother-in-law,  Mr.  Keese  —  with  whom  he 
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lived, —  a  mile  or  more  beyond  the  barn,  some  time  between 
8  and  10  o'clock  in  the  evening.  It  further  appeared  that  Tra- 
viss  had  agreed  to  buy  some  cattle  from  Martha  Sylvia  for 
$53,  and  when  he  left  home  in  the  morning  he  said  he  was 
going  to  Stokesdale  to  get  some  money  which  was  due  him 
from  one  Constant  Bailey,  to  pay  Martha  for  the  cattle.  Young 
Freddie  Keese  testified  that,  after  Traviss  reached  home  in  the 
evening,  at  supper,  he  said  he  had  been  to  Stokesdale  and  ob- 
tained the  money  from  Bailey  and  paid  it  to  Martha  Sylvia. 
Other  witnesses  testified  that  he  afterwards  told  them  different 
stories  about  the  money,  and  that  he  did  not  see  Bailey,  but 
had  part  of  the  money  in  his  pocket  and  got  the  rest  out  of  a 
field  where  he  had  buried  it.  There  was  evidence,  however, 
as  above  set  out,  that  he  did  not  go  to  Stokesdale,  but  went 
with  Martha  Sylvia  from  her  house  to  Wellsboro.  When 
called  upon  to  explain  when  he  last  saw  Martha,  he  said  he 
last  saw  her  on  her  Way  to  the  depot ;  that  he  had  paid  her  the 
money,  and  she  was  going  to  Indiana  to  see  her  husband,  from 
whom  she  had  separated.  The  evidence,  however,  showed  that 
she  did  not  go  to  the  train,  but,  on  the  contrary,  she  told  cer- 
tain witnesses  that  she  was  going  to  marry  Traviss  and  go  west 
with  him.  Although,  on  his  way  home  from  Wellsboro,  he  had 
to  pass  Martha's  farm,  where  the  cattle  were,  he  did  not  drive 
them  with  him ;  but,  upon  a  suggestion  from  Eeese  that  Martha, 
having  sold  the  cattle,  would  probably  not  feed  them  that  night, 
Traviss,  E^ese  and  a  boy  went  back  after  them.  They  went  to 
Martha's  house,  and  Traviss  rapped  on  the  door,  but,  receiving 
no  answer,  turned  to  Keese  and  said  he  thought  Martha  had  not 
come  home.  They  then  went  to  the  field,  took  the  cattle,  and 
drove  them  home. 

The  general  charge  of  the  court  was,  inter  alia,  as  follows : 
"  There  is  nothing  more  seen  of  the  defendant,  so  far  as  the 
evidence  in  this  case  shows,  until  he  arrives  at  the  end  of  his 
journey,  a  mile  or  more  beyond  the  barn.  [He  reaches  the 
house  of  Mr.  Keese,  depending  upon  the  conclusion  the  jury 
may  arrive  at  from  all  the  testimony  of  the  witnesses,  withbut 
attempting  to  call  your  attention  to  it  particularly,  somewhere 
from  a  little  before  8  o'clock  to  half -past  9."  "  You  will  re- 
member the  evidence  of  Mr.  Boyce  and  Mrs.  Boyce,  fixing  the 
time  when  Keese  left  their  house.     ...    If  he  pursued  the 
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road  upon  which  he  was  last  seen,  he  passed  by  this  barn.  He 
passed  by  it  at  a  time  which  must  be  not  far  from  being  coin- 
cident with  the  time  when  the  fire  must  have  originated  — 
when  the  crime  must  have  been  committed.  .  .  .  He 
passed  this  barn.  He  passed  it  not  far  from  the  time  the  fire 
must  have  been  set  and  crime  committed,  and  he  reached  the 
other  end  of  his  journey,  as  we  have  said.]  (Sixteenth  assign- 
ment of  error.)  .  .  .  [On  the  night  of  the  3d  of  April, 
after  he  had  reached  home,  according  to  the  testimony  of  this 
same  young  man,  Frederick  Keese,  while  he  was  at  supper,  or 
before  he  had  started  after  the  cattle,  he  said  to  his  relatives 
that  he  had  been  at  Stokesdale;  that  he  had  been  at  the  house 
of  Mr.  Bailey ;  that  he  had  obtained  from  Mr.  Bailey  $53,  and 
that  he  had  paid  to  Martha  Sylvia.  That  is  the  testimony  of 
Frederick  Reese. J  (Seventeenth  assignment  of  error.)  .  .  . 
[The  evidence  indicates  that  the  defendant  had  paid  this 
woman ;  he  certainly  alleged  he  had  paid  her  $53,  the  price  of 
these  cattle,  that  night.J  (Eighteenth  assignment  of  error.) 
.  .  .*  [You  can  say,  and  you  must  say,  whether  there  is  here 
any  evidence  of  motive  —  whether  there  was  money  to  be 
taken  from  her  person,  whether  there  were  cattle  to  be  secured, 
whether  he  had  any  purpose  of  lust  to  subserve.  .  .  .  "We 
suggest  these  possible  motives  to  you  for  your  consideration. 
They  are  pertinent  suggestions  which  the  jury  must  consider. 
If  the  defendant  committed  this  crime,  he  had  a  motive.] 
(Nineteenth  assignment  of  error.)  .  .  .  [Does  th*t  evidence 
(of  defendant's  previous  good  character)  persuade  you  that 
certain  other  testimony,  to  which  you  might  otherwise  give 
credence,  ought  not  to  be  relied  upon  by  you,  or  does  it  raise 
a  doubt  whether  you  ought  to  rely  -upon  it  ?  The  depositions 
of  two  witnesses  have  been  read,  speaking  of  the  past  good 
character  of  the  defendant  as  a  peaceable  man,  and  the  testi- 
mony of  his  father  was  given  before  you.  You  are  to  say  how 
far  the  testimony  of  these  three  witnesses,  as  to  the  previous 
good  character  of  the  defendant,  affects  your  belief  in  the 
other  circumstances  in  this  cause  that  lead  to  the  conclusion  of 
his  guilt.]  (Twentieth  assignment  of  error.)  .  .  .  [You 
have  the  power  to  fix  the  degree.  You  have  the  right  to  find, 
if  you  find  the  defendant  guilty,  that  it  is  murder  in  the  second 
degree.    Yet  we  should  not  acquit  ourselves  to  our  consciences 
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if  we  said  less  to  you  than  to  say  that  we  see  nothing  in  the 
testimony  in  this  case  that  would  justify  a  verdict  of  guilty  of 
murder  in  the  second  degree.  We  feel  that  we  ought  to  say 
that  to  you,  and  say  it  in  such  a  way  as  to  leave  no  ground  of 
mistake  about  it,  that  in  our  judgment  of  the  evidence,  if  it 
shows  murder  at  all,  it  shows  a  murder  committed  with  delib- 
eration and  with  purpose.  This  opinion  is  not  binding  upon 
you ;  but  we  have  the  right  to  give  it  to  you,  and  we  do  give 
it  to  you.J  (Twenty-first  assignment  of  error.)  .  .  .  Now 
you  have  this  case.  Tour  question  is  not  whether  the  defend- 
ant ought  to  be  executed  or  not.  That  is  not  your  question  at 
aU.  You  have  nothing  to  do  with  that.  Your  question  is :  Is 
the  defendant  guilty  of  taking  the  life  of  Martha  Sylvia  ?  The 
penalty  the  law  fixes ;  you  do  not.  You  are  neither  the  makers 
of  the  law,  nor  are  you  in  any  proper  sense  the  executors  of 
it.  You  simply  aid  in  administering  it.  [And  the  subordinate 
part  assigned  to  you  in  the  administration  of  the  law  in  this 
case  is  to  determine  one  question :  Did  the  defendant  in  this 
case  take  the  life  of  Martha  Sylvia  ?  You  have  nothing  to  do 
with  anything  else  in  connection  with  it.]  "  (Twenty-second 
assignment  of  error.) 

Verdict,  guilty  of  murder  in  the  first  degree. 

The  defendant's  counsel  moved  in  arrest  of  judgment  on  the 
following  grounds : 

"  The  indictment  does  not  set  forth  that  the  jurors  were  im- 
paneled, nor  that  it  was  found  a  '  true  bill '  by  the  action  of 
twelve  jurors."  "  The  indictment  does  not  set  forth  that  the 
grand  inquest  inquired  in  the  county  of  Tioga,  or  that  they 
were  ever  in  Tioga  county,  or  were  of  the  county  of  Tioga." 
"  The  jury,  purporting  to  be  a  grand  jury,  who  returned  said 
indictment  against  the  defendant  —  a  true  bill  — was  not  a 
legal  grand  jury." 

Defendant's  counsel  also  moved  for  a  new  trial  on  the  ground 
that  "  E.  E.  Oopp,  one  of  the  jurors  who  rendered  the  verdict 
in  this  case,  is  a  second  cousin  to  Martha  Sylvia,  who  is  alleged 
in  the  indictment  to  have  been  murdered,  and  that  this  fact 
was  not  known  by  the  defendant  or  his  counsel  until  after  the 
rendition  of  the  verdict  in  this  case,  viz.,  on  the  20th  of  July, 
1883." 

The  opinion  of  the  court  on  both  of  these  motions  was,  inter 
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alia,  as  follows :  "  After  a  defendant  has  been  arrested,  and 
before  bail  is  given,  is  the  proper  time  to  make  objections  to 
the  writ  or  the  manner  of  its  execution.  After  an  indictment 
has  been  found,  and  before  taking  defense  thereto,  all  proper 
dilatory  motions  and  pleas  are  heard  and  determined.  If  the 
indictment  remains  undisposed  of,  the  defendant  may  then  be 
called  upon  to  plead  and  enter  upon  his  defense.  After  trial 
and  conviction  he  is  called  upon  for  reasons  why  sentence 
should  not  be  pronounced  in  accordance  with  the  verdict. 

"  In  conformity  with  this  well  considered  and  well  settled 
order  of  procedure,  objections  to  the  form  of  an  indictment, 
or  to  the  manner  in  which  it  reached  the  records  of  the  court, 
should  be  taken  by  demurrer  or  upon  motion  to  quash.  If  not 
so  taken,  it  is  too  late  after  trial  and  verdict  to  consider  them. 
In  this  case  they  were  raised,  considered  and  determined  at  the 
proper  time,  and  ought  now  to  be  considered  not  only  as  be- 
longing to  an  earlier  stage  of  the  case,  but  as  actually  settled. 
.  .  .  The  motion  in  arrest  of  judgment  is  therefore  refused. 
(Eleventh,  twelfth  and  thirteenth  assignments  of  error.)  .  .  . 
We  have  examined  the  facts  in  this  case,  and  we  find  that  the 
juror  was  whoUy  ignorant  of  his  relationship  to  Martha  Syl- 
via. His  judgment  could  not  have  been  affected,  even  insen- 
sibly, by  a  circumstance  of  which  he  had  not  the  slightest 
knowledge.  If  this  be  so,  then  the  newly  discovered  relation- 
ship is  no  reason  for  setting  aside  the  verdict.  .  .  .  The 
rule  for  a  new  trial  is,  therefore,  now  discharged."  (Four- 
teenth assignment  of  error.) 

On  July  6,  1883,  the  court  sentenced  Traviss  to  be  hanged. 
Whereupon  he  took  this  writ,  assigning  for  error  the  refusal  of 
the  court  to  quash  the  indictment,  or  to  sustain  his  challenges 
of  the  jurors  as  above  mentioned;  the  parts  of  the  general 
charge  set  out  in  brackets ;  the  refusal  of  the  court  to  arrest 
judgment  or  grant  a  new  trial,  and  lastly  the  failure  of  the 
court  to  charge  the  jury  that  the  evidence  was  not  sufficient  to 
sustain  a  verdict  against  the  defendant. 

Mr.  Justice  Sterbett  delivered  the  opinion  of  the  court : 
It  was  of  course  incumbent  on  the  commonwealth  to  estab- 
lish the  corpus  delicti;  to  prove  to  the  satisfaction  of  the  jury 
that  the  bones  and  other  human  remains  found  in  the  ruins  of 


TRAVISS  V.  THE  COMMONWEALTH.  265 

the  burned  building  were  those  of  Martha  Sylvia ;  that  her  death 
was  not  the  result  of  accident  or  any  natural  cause,  but  that  she 
was  murdered  by  some  one  at  or  about  the  time  the  barn  was 
burned ;  and  that,  in  the  commission  of  the  crime,  the  prisoner 
was  the  guilty  agent.  On  behalf  of  the  commonwealth,  com- 
petent evidence  tending  to  prove  each  of  these  essential  facts 
was  adduced  and  with  proper  instructions  submitted  to  the 
jury.  Upon  them  rested  the  responsibility  of  carefully  con- 
sidering all  the  testimony  and  ascertaining  therefrom  what  the 
facts  were.  Before  reaching  the  conclusion  announced  by  their 
verdict,  they  must  have  been  satisfied  beyond  a  reasonable 
doubt  that  Mrs.  Sylvia  came  to  her  death  neither  by  her  own 
hand  nor  by  any  natural  or  accidental  cause,  but  that  her  death 
was  the  result  of  unlawful  violence  of  some  kind,  wilfully  and 
maliciously  inflicted  on  her  person  by  the  prisoner.  Some  of 
the  testimony  tending  to  establish  the  corpus  delicti  also  tended 
to  connect  the  prisoner  with  the  crime  charged  in  the  indict- 
ment. The  testimony  is  quite  voluminous,  and  we  deem  it  un- 
necessary to  refer  specifically  to  the  several  items  thereof 
bearing  more  or  less  directly  on  the  questions  involved  in  the 
issue.  It  is  sufiicient  to  say  that  it  was  all  proper  for  the  con- 
sideration of  the  jury,  and,  as  we  think,  sufiicient  to  justify 
them  in  reaching  the  conclusion  they  did.  There  was  no  error, 
therefore,  in  charging  the  jury  as  complained  of  in  the  last 
specification. 

The  subject  of  complaint  in  the  first  four  specifications  is 
that  the  grand  jury  by  whom  the  indictment  was  passed  upon 
and  returned  was  not  legally  constituted.  The  record  shows 
the  regular  term  of  the  courts  of  quarter  sessions,  oyer  and 
terminer  and  general  jail  delivery  for  thfe  county  of  Tioga 
began  May  Y,  1883,  and  continued  for  two  weeks.  The  indict- 
ment was  found  and  returned  into  the  quarter  sessions  on  the 
eighth  day  of  the  term,  and  was  duly  certified  by  that  court 
into  the  oyer  and  terminer  for  trial.  The  grand  jury  was 
regularly  drawn  and  summoned  for  the  May  sessions  of  said 
courts,  and  ordinarily  they  would  have  transacted  their  busi- 
ness during  the  first  week  of  the  term,  but  the  court,  for  the 
reason  stated  in  its  special  order,  determined  that  the  business 
of  the  grand  jury  should  be  transacted  during  the  last  instead 
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of  the  first  week  of  the  term,  and  accordingly,  in  the  exer- 
cise of  its  discretion,  postponed  the  attendance  of  the  jury  until 
Monday  of  the  second  week,  at  which  time  they  were  duly 
organized  and  proceeded  with  the  business.  Being  regularly 
drawn  and  summoned  for  the  term,  the  grand  jury  were  thus 
properly  in  attendance  during  the  second  week  thereof,  and  the 
indictment  acted  on  and  returned  during  that  time  is  neither 
irregular  nor  illegal.  For  the  summarized  reasons  given  by  the 
learned  president  of  the  court  in  the  conclusion  of  his  opinion 
refusing  the  motion  to  quash,  we  think  there  was  no  error  com- 
mitted by  the  court  in  that  regard,  and  hence  the  first  to 
fourth  assignments,  inclusive,  are  not  sustained. 

There  was  no  error  in  the  ruling  complained  of  in  the  fifth 
specification.  As  was  said  in  Allison  v.  Com.,  3  Out.,  17,  it  is 
only  when  it  appears  the  juror  has  formed  a  fixed  opinion  of 
the  prisoner's  guilt  that  he  is  disqualified.  Mere  impressions 
do  not  disqualify.  The  object  of  an  examination  on  voir  dire 
is  to  test  the  qualification  of  the  juror  by  ascertaining  from 
his  own  lips  whether  he  has  formed  an  opinion  as  to  the  guilt 
or  innocence  of  the  accused,  and  if  so,  whether  the  opinion  he 
has  formed  is  of  such  a  character  as  to  disqualify  him  as  a 
juror  in  the  case.  The  question  that  was  propounded  to  the 
juror  and  excluded  by  the  court  was  clearly  improper  in  this, 
that  it  was  not  calculated  to  elicit  such  information  as  would 
be  a  proper  test  of  his  qualification.  The  question  sug^sted 
by  the  court  was  the  usual  and  proper  one.  In  answer  to  the 
question  whether  he  had  formed  any  opinion  of  the  prisoner's 
guilt  or  innocence,  the  reply  of  the  juror  was,  "  No,  sir ;  I  have 
probably  expressed  myself,  as  probably  most  every  man  has, 
as  saying  that  the  circumstances  were  strong;  but  I  have 
formed  no  opinion  that  it  was  so."  This  fairly  expresses  the 
substance  of  what  was  elicited  by  examination  of  the  juror  on 
his  voir  dire;  and,  tested  by  the  principles  recognized  in  Staup 
V.  Com.,  24  P.  F.  S.,  458;  O'Mara  et  al.  v.  Com.,  25  id.,  424; 
Ortwein  v.  Com.,  26  id.,  415 ;  Curley  v.  Com.,  3  Norris,  151, 
and  Allison  v.  Com.,  supra,  the  examination  failed  to  disclose 
any  legal  disqualification. 

The  sixth  specification  was  not  pressed  on  argument,  and 
does  not  call  for  special  notice.     It  is  not  sustained. 
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Tested  by  the  authorities  above  cited,  there  was  no  error  in 
the  rulings  complained  of  in  the  seventh  to  tenth  specifica- 
tions, inclusive. 

The  alleged  defects  complained  of  in  the  eleventh  and 
twelfth  specifications  are  at  most  merely  formal.  They  do 
not  affect  the  merits  of  the  case ;  and  it  is  a  sufficient  answer 
to  say,  tbe  eleventh  section  of  the  act  of  1860  requires  that 
objections  to  an  indictment  for  formal  defects,  apparent  on  the 
face  thereof,  shall  be  taken  by  demurrer,  or  on  motion  to 
quash,  before  the  jury  is  sworn,  and  not  afterwards.  Phillips 
V.  Com.,  8  "Wright,  197;  Com.  v.  Frey,  14  id.,  245. 

The  subject  of  complaint  in  the  thirteenth  specification  is 
substantially  the  same  as  that  involved  in  the  first  four  speci- 
fications, which  have  been  already  noticed.  The  record  shows 
that  the  indictment  was  duly  found  and  returned  by  the  grand 
jury,  and  that  they  were  duly  sworn  as  such  in  the  county  of 
Tioga  at  May  sessions,  1883.  Moreover,  it  is  too  late  to  take 
advantage  of  a  merely  formal  defect. 

The  refusal  to  set  aside  the  verdict  and  order  a  new  trial  is 
the  subject  of  complaint  in  the  fourteenth  specification.  It 
appears  one  of  the  jurors  by  whom  the  verdict  was  rendered 
was  related  to  the  person  who  is  alleged  in  the  indictment  to 
have  been  murdered,  and  the  fact  of  such  relationship  was  not 
known  to  the  prisoner  or  his  counsel  until  after  rendition  of 
the  verdict.  While  it  was  shown  to  the  satisfaction  of  the 
court  below  that  the  juror's  mother  and  the  mother  of  the 
murdered  woman  were  cousins,  and  the  fact  was  unknown  to 
the  prisoner  or  his  counsel  at  the  time  of  trial,  it  was  shown 
with  equal  clearness  that  the  juror  had  never  seen  the  mur- 
dered woman  or  heard  of  her  except  in  connection  with  the 
alleged  murder,  and  was  absolutely  ignorant  of  any  relation- 
ship until  several  days  after  the  verdict  was  rendered.  If 
the  fact  of  relationship  had  been  known  and  brought  to  the 
attention  of  the  court  before  the  juror  was  sworn,  he  doubt- 
less would  have  been  excused  or  successfully  challenged  for 
cause;  but  it  was  unknown  to  the  court  as  well  as  the  counsel 
on  both  sides,  and  the  juror,  after  being  examined  in  the  usual 
manner,  was  accepted  and  sworn.  The  time  to  challenge  is 
before  the  juror  is  sworn ;  if  not  exercised  then,  the  right  is 
waived.     That  waiver  may  be  relieved  against,  when  the  party 
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affected  has  been  intentionally  misled  or  deceived  by  the  juror 
or  the  opposite  party ;  but  it  is  not  even  pretended  there  was 
anything  of  the  kind  in  this  case.  Neither  the  fairness  nor 
the  impartiality  of  the  verdict  is  assailed  on  any  ground  con- 
nected with  the  relationship  of  the  juror  to  the  murdered 
woman.  It  is  not,  and  cannot  be,  pretended  that  he  or  any  of 
his  fellows  were  in  any  manner  influenced  therebj^.  As  the 
learned  president  of  the  court  below  well  remarked,  "His  judg- 
ment could  not  have  been  affected,  even  insensibly,  by  a  cir- 
cumstance of  which  he  had  not  the  slightest  knowledge."  The 
newly-discovered  relationship  was,  therefore,  no  reason  for  set- 
ting aside  the  verdict. 

The  remaining  specifications  —  fifteenth  to  twenty-second, 
inclusive  —  relate  to  the  charge  of  the  court.  There  is  noth- 
ing in  either  of  them  thait  requires  special  notice.  "Viewed  as 
a  whole,  the  charge  was  a  full,  clear  and  adequate  presentation 
of  the  case  to  the  jury.  The  case  was  properly  submitted  on 
all  the  testimony  before  them  without  binding  instructions  as 
to  the  facts,  and  the  prisoner  has  no  just  reason  to  complain 
that  he  has  not  had  a  fair  and  impartial  trial.  It  is  true,  the 
evidence  relied  on  by  the  commonwealth  was  mainly  circum- 
stantial, but  it  was  nevertheless  competent  and  proper  for  the 
consideration  of  the  jury.  If  they  believed,  as  they  doubtless 
did,  that  the  facts  and  circumstances  of  the  case,  as  they  found 
them  from  the  evidence,  pointed  clearly  and  satisfactorily  to 
his  guilt,  and  were,  at  the  same  time,  irreconcilable  with  any 
other  reasonable  hypothesis,  they  were  warranted  in  finding  as 
they  did.  With  them  was  the  responsibility.  The  court  below, 
being  satisfied  with  the  verdict,  refused  to  disturb  it ;  and  there 
appears  to  be  nothing  on  the  face  of  the  record  before  us  that 
would  justify  us  in  reversing  the  judgment  pronounced  thereon. 

The  judgment  of  the  court  of  oyer  and  terminer  of  Tioga 
county  is  affirmed,  and  it  is  ordered  that  the  record  be  remitted 
to  said  court  for  the  purpose  of  execution. 
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IlT   EE   HaeDIGAN. 

(57  Vt.,  100.) 

Habeas  corpus  :  Officer's  return  may  he  contradicted, 

1.  The  legality  op  commitment. —  The  relator  was  arrested  by  an  officer 
charging  him  with  being  intoxicated,  and  brought  before  a  justice  of 
the  peace  to  disclose  the  person  of  whom  he  obtained  his  liquor. 
He  disclosed  that  he  was  not  intoxicated ;  that  he  had  not  drank  any 
intoxicating  liquor  on  the  day  of  his  arrest,  and  offered  other  testi- 
mony than  his  own  to  prove  that  fact ;  but  the  justice  refused  to  hear 
it,  and  committed  him  to  jail  until  he  would  disclose.  Held,  that  the 
imprisonment  was  illegal,  and  that  the  relator  was  entitled  to  be  dis- 
charged on  habeas  corpus. 

8.  Justice  rejecting  evidence  which  it  was  his  duty  to  hear. —  The 
justice  should  have  first  determined  whether  the  relator  was  in  such  a 
state  of  intoxication  as  to  disturb  the  public  peace.  The  officer's  re- 
turn was  not  conclusive  of  that  fact,  and  the  relator  had  a  right  to 
meet  it  with  contradictory  proof,  which  it  was  the  duty  of  the  justice 
to  hear. 

3.  Eights  of  relator  not  dependent  upon  officer's  return. — In  a 
habeas  corpus  hearing  the  rights  of  the  relator  are  not  dependent  upon 
the  oflflcer's  return ;  but  under  the  statute  (R.  L.,  sec.  1363)  he  may 
deny  the  return,  and  allege  other  material  facts.  Thus  the  return 
showed  that  the  justice  found  that  the  relator  "had  been  intoxicated, 
and  had  disturbed  the  public  peace,"  but  the  supreme  court  find  from 
facts  alleged  in  the  relator's  complaint  that  he  was  not  intoxicated. 

The  writ  was  signed  by  Eowell,  J.  By  consent  of  counsel 
the  case  was  continued  into  the  supreme  court. 

It  was  alleged  in  the  complaint  that  the  petitioner,  at  Mont- 
pelier,  on  the  30th  day  of  May,  1884,  was  arrested  by  one 
Ordway,  claiming  to  be  a  police  officer,  and  was  placed  by  said 
officer  in  the  county  jail,  and  there  remained  until  the  morning 
of  the  next  day,  when  he  was  taken  from  jail  and  brought  be- 
fore a  justice  of  the  peace ;  that  said  Ordway  then  and  there 
represented  to  said  justice  that  he  found  the  petitioner  on  said 
3()th  day  of  May  in  such  a  state  of  intoxication  as  to  disturb 
the  public  peace  and  tranquillity,  and  that  he  apprehended  the 
petitioner  when  so  intoxicated ;  that  the  justice  ordered  the 
petitioner  to  disclose,  etc. ;  that  he  did  disclose,  as  stated  in 
the  opinion ;  and  that  thereupon  the  justice  ordered  him  to  be 
committed  to  jail,  and  he  was  accordingly  committed  by  a 
sheriff;  wherefore  he  prayed  for  a  writ  of  habeas  corpus. 

The  writ  was  directed  to  the  jailer  of  "Washington  county. 
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The  following  is  a  part  of  the  mittimus  on  which  the  peti- 
tioner was  committed : 

"  Whereas,  E.  A.  Ordway,  police  oflScer  of  the  village  of 
Montpelier,  on  the  31st  day  of  May,  1884,  at  Montpelier,  in 
said  county,  brought  before  me,  O.  D.  Olark,  a  justice  of  the 
peace  within  and  for  said  county  of  "Washington,  John  Har- 
digan,  charging  him,  the  said  Hardigan,  with  having  been 
found  intoxicated  and  disturbing  the  public  peace  or  tranquil- 
lity of  the  village  of  Montpelier,  aforesaid,  on  the  30th  day  of 
May,  1884,  and  the  fact  being  found  by  me  that  the  said  John 
Hardigan  had  been  intoxicated,  and  had  disturbed  the  pubhc 
peace  and  tranquillity,  he  was  by  me  ordered  to  disclose,  under 
oath,  the  place  where,"  etc. 

G.  W.  Wing,  for  the  relator. 
S.  O.  Shurtlef,  for  the  state. 

The  opinion  of  the  court  was  delivered  by 

EoTCE,  0.  J.  The  right  of  a  justice  of  the  peace  to  com- 
pel a  person  to  disclose  the  place  where,  and  the  person  of 
whom,  he  has  obtained  the  intoxicating  liquor,  is  conferred  by 
Eevised  Laws,  section  3816,  and  the  right  is  limited  to  the 
class  of  persons  specified  in  section  3814.  They  are  there 
described  as  persons  found  in  such  a  state  of  intoxication  as  to 
disturb  the  public  or  domestic  peace  and  tranquillity.  So  that, 
to  authorize  a  justice  to  demand  that  such  a  disclosure  be 
made,  and  order  a  party  to  be  committed  to  jail  if  he  refuses 
to  make  one,  the  justice  must  first  find  that  he  was  found  in 
such  a  state  of  intoxication.  Unless  that  fact  is  foutid  the 
justice  has  no  right  to  make  any  inquiry  upon  the  subject;  his 
authority  is  limited  to  the  inquiry  as  to  the  place  where  and 
the  person  of  whom  the  liquor  so  producing  intoxication  was 
obtained. 

The  complaint  upon  which  this  writ  was  awarded  was  veri- 
fied by  the  oath  of  the  relator ;  and  in  it  he  alleges  that  when 
he  was  required  by  the  justice  to  disclose,  after  having  been 
duly  sworn,  he  did  disclose  that  he  was  not  intoxicated  and 
had  not  drunk  any  intoxicating  liquor  on  the  day  of  his  arrest ; 
and  that  he  offered  to  show  to  said  court  by  other  testimony 
than  his  own  that  he  was  not  so  intoxicated  at  the  time  of  his 
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arrest;  which  testimony  the  said  justice  refused  and  neglected 
to  hear.  It  was  competent  for  the  state  to  dispute  these  alle- 
gations under  section  1363,  but  it  has  elected  to  submit  the 
case  upon  the  record  alone;  hence,  all  that  is  stated  in  the 
record  must  be  considered  as  true. 

It  being  admitted  that  the  relator  swore,  before  his  com- 
mitment, that  he  was  not  intoxicated  at  the  time  of  his  arrest, 
and  the  justice  having  refused  to  hear  the  other  testimony 
offered  by  him  to  prove  the  fact,  was  his  subsequent  imprison- 
ment under  the  mittimus,  which  is  a  part  of  the  record,  legal  ? 

We  are  aware  that  the  general  rule  is,  that  upon  the  hearing 
of  a  habeas  corpus  the  court  will  not  review  the  rulings  or  find- 
ings of  the  court  under  whose  authority  the  alleged  impris- 
onment is  justified;  and  that  the  rights  of  the  relator  are 
dependent  upon  the  return  of  the  officer  and  the  copies  which 
are  made  a  part  thereof ;  but  that  such  return  is  not  conclusive 
is  evident.  Section  1363  provides  that  the  prisoner  may  deny 
any  of  the  facts  set  forth  in  the  return,  and  may  allege  other 
material  facts;  and  the  court  or  judge  may  in  a  summary 
manner  examine  into  the  cause  of  the  imprisonment  or  re- 
straint, and  hear  the  evidence  of  any  person  interested ;  and 
by  section  1364  the  court  or  judge  is  required,  if  no  legal  cause 
is  shown  for  the  imprisonment  or  restraint,  to  discharge  the 
prisoner  therefrom. 

The  only  evidence  before  us  upon  which  a  finding  as  to  the 
legality  of  the  relator's  imprisonment  can  be  predicated  is  the 
complaint  sworn  to  by  him,  the  copies  of  record,  and  the  re- 
turn of  the  officer.  The  testimony  offered  by  the  relator  be- 
fore the  justice  was  not  of  an  uncertain  character,  nor  offered 
as  tending  to  show  a  fact,  but  to  prove  that  he  was  not  in  fact 
intoxicated  at  the  time  of  his  arrest.  When  testimony  is 
offered  to  prove  a  fact,  and  is  for  any  reason  excluded,  in  de- 
ciding the  question  of  its  admissibility  the  fact  that  it  was 
offered  to  prove  is  considered  as  having  been  proved.  The 
fact,  then,  that  the  testimony  was  offered  to  prove  must  be 
treated  as  having  been  proved ;  so  the  relator  was  ordered  to 
be  committed  to  jail,  when  in  fact  he  was  not  intoxicated  at 
the  time  of  his  arrest.  It  was  an  abuse  of  authority  by  the 
justice;  and  it  requires  no  argument  to  convince  that  such 
an  imprisonment  was  illegal. 
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Can  the  relator  be  relieved  from  such  imprisonment  upon  a 
writ  of  habeas  corpus?  The  only  doubt  that  can  be  entertained 
upon  the  question  results  from  the  generality  of  the  language 
used  by  courts  in  the  promulgation  of  the  rule  above  referred 
to.  That  the  rule  is  not  to  be  regarded  as  one  of  universal  ap- 
plication is  evident  from  the  fact  that  by  R.  L.,  sec.  1363,  the 
relator  is  allowed  to  allege  other  material  facts,  and  that  the 
court  may  hear  the  evidence  produced  by  any  person  interested. 
What  fact  could  be  more  material  than  that  the  justice  order- 
ing the  imprisonment  did  not  have  any  jurisdiction  to  make 
such  an  order  ?  What  evidence  extrinsic  of  the  record  may  be 
used  upon  the  hearing  of  a  writ  of  habeas  corpus  has  always 
been  a  doubtful  question.  We  are  not  aware  that  any  rule 
upon  the  subject,  of  universal  application,  has  been  formulated. 
The  authorities  are  conflicting.  Considering  the  nature  of  the 
writ,  and  the  purposes  that  it  is  designed  to  accomplish,  the 
rules  of  evidence  to  be  observed  cannot  be  arbitrarily  pre- 
scribed, but  must  necessarily  be  varied  to  meet  the  exigencies 
of  individual  cases.  In  In  re  Powers,  25  Vt.,  261,  the  principal 
question  considered  was  as  to  the  constitutionality  of  what  is 
now  K.  L.,  sec.  3816.  It  appeared  in  that  case  that  the  relator 
was  very  thoroughly  intoxicated  at  the  time  of  his  arrest ;  and 
that,  upon  his  examination  in  regard  to  the  person  of  whom  he 
obtained  the  liquor  by  which  he  became  intoxicated,  and  the 
manner  of  his  obtaining  it,  his  answers  were  not  satisfactory 
to  the  justice;  and  he  was  committed  upon  a  mittimus  com- 
manding his  detention  until  he  should  make  disclosure.  It 
does  not  appear  that  any  evidence  was  offered  before  the  jus- 
tice tending  to  show4hat  he  was  not  so  intoxicated;  and  in  the 
supreme  court  evidence  was  received  bearing  upon  the  question 
of  his  intoxication ;  so  the  record  and  return  were  not  treated 
as  conclusive  in  that  case.  In  Tracy,  Ex  parte,  25  Vt.,  9^,  Eed- 
field,  Ch.  J.,  says  that  it  may  still  be  regarded  as  unsettled 
how  far  it  is  competent  for  this  court  to  revise  the  proceedings 
of  an  inferior  court  upon  habeas  corpus. 

Treating  the  return  of  the  officer  upon  the  question  of  the 
relator's  intoxication  as  prhna  facie  evidence  of  the  fact,  it 
was  the  right  of  the  relator  to  meet  that  evidence  by  contra- 
dictory proof ;  and  it  was  the  duty  of  the  justice  to  hear  such 
proof  when  offered.     It  is  no  answer  to  say  that  the  justice 
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might  have  come  to  the  same  conclusion  if  he  had  heard  it;  it 
was  his  duty  to  hear  it  before  coming  to  any  conclusion. 

In  Hathaway  v.  Holmes,  1  Yt.,  405,  in  the  opinion  delivered 
by  Judge  Prentiss,  it  is  said  that  where  a  party  is  in  execution 
by  the  judgment  of  another  court  having  competent  jurisdic- 
tion, the  court  will  not  examine  into  the  merits  of  the  judgment, 
nor  discharge  him,  if  the  execution  is  regular,  unless  some  mat- 
ter is  presented  extrinsic  of  the  judgment  which  entitles  him  to 
be  discharged.  From  what  is  there  said,  the  fair  inference  is 
that  the  jurisdictional  question  is  open  to  inquiry. 

The  chief  excellence  of  this  writ  consists  in  the  easy,  prompt 
and  efficient  remedy  afforded  by  it  for  all  unlawful  imprison- 
ment. To  deny  the  relator  relief  under  it  in  this  case  would 
defeat  the  purpose  for  which  it  was  designed,  and  circumscriba 
the  benefits  secured  by  it  to  those  who  are  deprived  of  their 
personal  liberty  within  such  narrow  limits  as  to  deprive  it  of 
the  principal  value  we  have  been  educated  to  ascribe  to  it. 

It  is  adjudged  that  the  relator  is  illegally  imprisoned,  and  it 
is  ordered  that  he  be  discharged. 


LowEEY  V.  Howard. 

(103  Ind.,  440.) 

Habeas  corpus  :  Plea  of  guilty  of  murder  —  Jury  must  fix  punishment. 

1.  Plea  op  guilty  —  Jury  must  fix  punishment.— Where  a  prisoner 

pleads  guilty  to  a  charge  of  murder  in  the  first  degree,  it  is  error  for 
the  court  to  fix  his  punishment  without  calling  in  a  jury. 

2.  Erroneous    judgment  —  Collateral    attack  —  Habeas  corpus. — 

Where  a  court  has  jurisdiction  of  the  person  and  subject-matter,  its 
judgment,  though  erroneous,  cannot  be  collaterally  assailed  on  habeas 
corpus. 

From  the  Judge  of  the  Clark  Circuit  Court. 

George  B.  Voigt  and  M.  Z.  Stannard,  for  appellant. 
F.  T.  Hord,  attorney-general,  F.  B.  BurU,  prosecuting  at- 
torney, and  W.  B.  Hord,  for  appellee. 

HowK,  J.    On  the  12th  day  of  September,  1885,  Eli  Lowery 
presented  to  the  Hon.  Charles  P.  Ferguson,  judge  of  the  Clark 
Vol.  V— 18 
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circuit  court,  in  vacation,  his  verified  petition  or  application 
for  the  issue  of  a  writ  of  habeas  corpus.  In  such  application 
Lowery  alleged  that  he  was  restrained  of  his  liberty  and  ille- 
gally confined  in  the  Indiana  State  Prison  South  by  the  appel- 
lee, Howard,  who  was  the  warden  of  such  prison.  Upon  the 
presentation  of  Lowery's  application  to  him  in  the  vacation  of 
his  court,  Judge  Ferguson  made  the  following  order:  "After 
duly  considering  such  petition  and  application,  it  appearing 
upon  the  face  thereof  that  Eli  Lowery  is  in  the  custody  of 
Andrew  J,  Howard,  as  warden  of  the  Indiana  State  Prison 
South,  by  virtue  of  the  final  judgment  of  a  court  of  competent 
jurisdiction,  I  do  not  think,  under  section  1119,  Eevised  Stat- 
utes 1881,  I  have  any  power  to  inquire  into  the  legality  of 
such  judgment.  In  my  opinion,  the  facts  stated  in  the  peti- 
tion do  not  make  s,  prima  facie  case  in  favor  of  the  petitioner, 
so  as  to  authorize  the  issuing  of  a  Avrit  of  habeas  corpus,  as 
prayed  for.  Therefore  I  now  order  that  the  petitioner's  appli- 
cation for  a  writ  of  habeas  corpus  be  and  the  same  is  refused." 
Lowery  excepted  to  this  order  of  the  judge,  and  has  appealed 
therefrom  to  this  court,  and  has  here  assigned  such  order  as 
error.  Lowery  made  a  complete  record  of  his  conviction  of 
murder  in  the  first  degree,  and  of  his  sentence  to  the  Indiana 
State  Prison  South  for  and  during  his  natural  life,  a  part  of 
his  petition  or  application  for  the  issue  of  a  writ  of  habeas 
corpus.  It  appeared  from  this  record  that  at  the  June  term, 
1876,  of  the  Orange  circuit  court,  in  this  state,  an  indictment 
was  duly  found  and  returned  into  open  court,  charging  Lowery 
and  four  other  named  persons  with  the  commission  of  the 
crime  of  murder  in  the  first  degree  in  Orange  county ;  that 
afterwards,  at  the  same  term  of  such  Orange  circuit  court,  Eli 
Lowery  appeared  in  person  in  open  court,  and,  having  been 
arraigned  on  such  indictment,  for  plea  thereto  said  that  he  was 
guilty  as  therein  charged ;  that  thereupon,  on  the  same  day 
and  at  the  same  term,  the  Orange  circuit  court,  being  suffi- 
ciently advised,  found  that  Eh  Lowery  was  guilty  of  murder 
in  the  first  degree,  and  that  the  Orange  circuit  court  then  and 
there  adjudged  that  Eli  Lowery  was  guilty  as  charged  in  the 
indictment  of  murder  in  the  first  degree,  and  assessed  his  pun- 
ishment at  imprisonment  in  the  state's  prison  at  Jefifersonville, 
Indiana,  for  and  during  his  natural  life. 
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After  setting  out  this  record  in  his  petition  or  apphcation, 
Eh  Lowery  alleged  that  the  action  of  the  Orange  circuit  court 
in  finding  him  guilty  and  assessing  his  punishment  as  aforesaid 
without  the  intervention  of  a  jury,  and  all  subsequent  pro- 
ceedings in  such  cause,  were  erroneous,  illegal  and  void,  as  he 
was  thereby  deprived  of  his  constitutional  right  to  a  trial  by 
a  jury,  and  that  his  restraint  and  confinement  in  such  prison  were 
illegaL  In  section  1119,  Revised  Statutes  1881,  it  is  provided  as 
follows:  "No  court  or  judge  shall  inquire  into  the  legality  of 
any  judgment  or  process  whereby  the  party  is  in  his  custody, 
or  discharge  him  when  the  term  of  commitment  has  not  ex- 
pired, in  either  of  the  cases  following :  .  .  .  Second.  Upon 
any  process  issued  on  any  final  judgment  of  a  court  of  com- 
petent jurisdiction.  .  .  ."  We  need  not  argue  for  the 
purpose  of  showing  that  the  Orange  circuit  court  was  "  a  court 
of  competent  jurisdiction."  It  had  exclusive  original  jurisdic- 
tion of  the  crime  charged  against  Eli  Lowery,  and  of  his  per- 
son, upon  that  charge.  The  proceedings  and  judgment  of  the 
Orange  circuit  court  against  Eli  Lowery,  after  he  had  inter- 
pos6d  his  plea  of  guilty,  were  not  void,  therefore,  but  were 
merely  erroneous.  In  Church  on  Habeas  Corpus,  section  372, 
it  is  said :  "  The  writ  of  habeas  corpus  cannot  be  used  as  a 
writ  of  error.  Mere  error  in  the  judgment  or  proceedings 
under  and  by  virtue  of  which  a  party  is  imprisoned  constitutes 
no  ground  for  the  issuance  of  the  writ,  and  it  is  well  settled 
by  both  the  state  and  federal  courts  that  a  judgment  or  sen- 
tence cannot  be  assailed  on  habeas  corpus  if  it  is  merely  erro- 
neous, the  court  having  given  a  wrong  judgment  when  it  had 
jurisdiction  of  the  person  and  subject-matter.  Thus,  where  one 
was  convicted  of  assault  with  intent  to  kill,  and  was  sentenced 
to  confinement  in  the  penitentiary  at  hard  labor,  when  such 
an  offense  was  not  punishable  by  confinement  in  the  peniten- 
tiary, it  was  simply  an  error  not  relievable  on  habeas  corpus, 
and  the  remedy  was  appeal."  Ex  parte  Siebold,  100  U.  S.,  371 ; 
People  ex  rel.  v.  Ziscomb,  60  N.  Y.,  559  (19  Am.  R.,  211) ;  Mo 
parte  Bond,  30  Amer.  Eep.,  21.  In  this  court  it  has  been  uni- 
formly held  that  a  judgment,  however  erroneous  it  may  be, 
unless  it  be  absolutely  void,  cannot  be  assailed  in  a  collateral 
suit  or  proceeding  by  a  party  to  such  judgment.     Held  v. 
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Mitchell,  93  Ind.,  469;  Dowell  v.  Lahr,  97  Ind.,  146;  Eogers 
V.  Beauchamf,  102  Ind.,  33. 

In  Ex  parte  Wathins,  3  Pet.,  193,  which  was  a  petition  for 
the  writ  of  habeas  carpus,  Chief  Justice  Marshall  said :  "  An 
imprisonment  under  a  judgment  cannot  be  unlawful  unless 
that  judgment  be  an  absolute  nullity,  and  it  is  not  a  nullity  if 
the  court  has  general  jurisdiction  of  the  subject,  although  it 
should  be  erroneous."  The  Orange  circuit  court  had,  as  we 
have  seen,  jurisdiction  of  the  subject-matter  and  of  the  person 
of  Lowery  when  it  rendered  the  judgment  against  him  under 
which  he  is  imprisoned.  That  court  erred,  we  think,  when 
Lowery  interposed  his  plea  of  guilty  in  not  calling  a  jury  to 
say,  in  their  discretion,  whether  he  should  suffer  the  penalty  of 
death  or  be  imprisoned  during  life ;  but  that  error  of  the  court 
did  not  render  its  judgment  void.  Therefore  the  judgment 
cannot  be  assailed  collaterally  on  habeas  corpus.  State  ex  rel. 
V.  MurdocTc,  86  Ind.,  124. 

Lowery's  counsel  rely  for  the  reversal  of  Judge  Ferguson's 
order  upon  the  recent  decision  of  this  court  in  Wartner  v.  State, 
102  Ind.,  51.  That  was  a  direct  appeal  from  the  judgment  of 
conviction  affixing  the  death  penalty,  and  can  have  but  little 
application  to  a  case  of  collateral  attack.  In  the  case  cited 
the  court  said :  "  After  the  appellant's  plea  of  guilty  the  pro- 
ceedings and  judgment  of  the  court  are  erroneous,  and  errors 
of  so  grave  a  character  that  he  has  the  right  to  insist  upon 
them  here,  as  affording  substantial  grounds  for  the  reversal  of 
the  judgment."  For  these  errors,  it  was  there  held  upon  appeal 
that  the  judgment  must  be  reversed  and  set  aside. 

For  more  than  thirty  years  the  law  of  this  state  has  pro- 
vided that  one  who  is  found  guilty  of  murder  in  the  first  degree 
shall  either  suffer  the  extreme  penalty  of  death  or  be  impris- 
oned in  the  state's  prison  during  life,  in  the  discretion  of  the 
jury  trying  the  cause.  In  all  those  years  no  such  discretion 
has  ever  been  given  to  the  trial  court,  if  such  a  thing  were  pos- 
sible under  our  present  constitution.  It  was  error,  therefore, 
in  the  Orange  circuit  court  to  exercise  the  discretion  which  our 
law  confers  upon  the  jury,  and  not  upon  the  court,  and  to 
assess  Lowery's  punishment  at  imprisonment  in  the  state's 
prison  during  his  natural  life.  But  it  is  difficult  to  see  upon 
what  ground  Lowery  could  claim,  if  he  values  his  natural  life, 
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that  he  was  in  anywise  harmed  by  the  erroneous  action  of  the 
Orange  circuit  court,  of  which  he  complains.  Upon  his  plea 
of  guilty  the  law  required  that  he  should  suffer  one  or  the 
other  of  two  punishments,  and  of  these  two  the  court  assessed 
against  him  what  is  generally  considered  as  the  milder  punish- 
ment. Even  if  his  case  were  before  us  upon  an  appeal  from 
the  judgment  of  the  Orange  circuit  court,  we  could  do  no  more 
(if  we  did  so  much)  than  to  reverse  the  judgment  and  remand 
the  cause,  with  instructions  to  submit  the  question  of  his  pun- 
ishment upon  his  plea  of  guilty  to  the  discretion  of  a  jury. 
The  order  of  the  judge  in  vacation  is  affirmed,  with  costs. 

Note. —  When  and  under  what  circumstances  a  party  may  he  restored  to 
liberty  by  virtue  of  the  writ  of  habeas  corpus. —  In  Ex  parte  Siebold,  100  U. 
S.,  371,  Mr.  Justice  Bradley  (delivering  the  opinion  of  the  court)  said :  "  The 
petitioners  in  this  case,  Albert  Siebold,  Walter  Tucker,  Martin  C.  Burns, 
Lewis  Coleman  and  Henry  Bowers,  were  judges  of  election  at  different  vot- 
ing precincts  in  the  city  of  Baltimore,  at  the  election  held  in  that  city,  and 
in  the  state  of  Maryland,  on  the  5th  day  of  November,  1878,  at  which  repre- 
sentatives to  the  forty-sixth  congress  were  voted  for. 

"  At  the  November  term  of  the  circuit  court  of  the  United  States  for  the 
district  of  Maryland,  an  indictment  against  each  of  the  petitioners  was 
found  in  said  court,  for  offenses  alleged  to  have  been  committed  by  them 
respectively  at  their  respective  precincts  whilst  being  such  judges  of  election ; 
upon  which  indictments  they  were  severally  tried,  convicted  and  sentenced 
by  said  court  to  fine  and  imprisonment.  They  now  apply  to  this  court  for 
a  writ  of  habeas  corpus  to  be  relieved  from  imprisonment. 

"Before  making  this  application,  each  petitioner,  in  the  month  of  Septem- 
ber last,  presented  a  separate  petition  to  the  chief  justice  of  this  com-t 
(within  whose  circuit  Baltimore  is  situated),  at  Lynn,  in  the  state  of  Con- 
necticut, where  he  then  was,  praying  for  a  like  habeas  corpus  to  be  relieved 
from  the  same  imprisonment.  The  chief  justice  thereupon  made  an  order 
that  the  said  marshal  and  warden  should  show  cause,  before  him,  on  the 
second  Tuesday  of  October,  in  the  city  of  Washington,  why  such  writs 
should  not  issue.  That  being  the  first  day  of  the  present  term  of  this  court, 
at  the  instance  of  the  chief  justice  the  present  application  was  made  to  the 
court  by  a  new  petition  addressed  thereto,  and  the  petitions  and  papers 
which  had  been  presented  to  the  chief  justice  were  by  consent  made  a  part 
of  the  case.  The  records  of  the  several  indictments  and  proceedings  thereon 
were  annexed  to  the  respective  original  petitions  and  are  before  us.  These 
indictments  were  framed  partly  under  section  5515  and  partly  under  section 
5.523  of  the  Revised  Statutes  of  the  United  States ;  and  the  principal  ques- 
tions raised  by  the  application  are,  whether  those  sections  and  certain  sec- 
tions of  the  title  of  the  Revised  Statutes  relating  to  the  elective  franchise, 
which  they  are  intended  to  enforce,  are  within  the  constitutional  power  of 
congress  to  enact.    If  they  are  not,  then  it  is  contended  that  the  circuit 
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court  has  no  jurisdiction  of  the  cases,  and  that  the  convictions  and  sen- 
tences of  imprisonment  of  the  several  petitioners  were  illegal  and  void. 

"  The  jurisdiction  of  this  court  to  hear  the  case  is  the  first  point  to  be  ex- 
amined. The  question  is  whether  a  party  imprisoned  under  a  sentence  of  a 
United  States  court,  upon  a  conviction  of  a  crime  created  by  and  indictable 
under  an  unconstitutional  act  of  congress,  may  be  discharged  from  imprison- 
ment by  this  court  on  habeas  corpus,  although  it  has  no  appellate  jurisdic- 
tion by  writ  of  error  over  the  judgment.  It  is  objected  that  the  case  is  one 
of  original  and  not  appellate  jurisdiction,  and  therefore  not  within  the 
jurisdiction  of  this  court.  But  we  are  clearly  of  opinion  that  it  is  appellate 
in  its  character.  It  requires  us  to  revise  the  act  of  the  circuit  court  in  mak- 
ing the  warrants  of  commitment  upon  the  convictions  referred  to.  This, 
according  to  aU  the  decisions,  is  an  exercise  of  appellate  power.  Ex  parte 
Burford,  3  Cranch,  448 ;  Ex  parte  Bollman  and  Swartout,  4  id.,  100,  101 ;  Ex 
parte  Yerger,  8  Wall.,  98. 

"  There  are  other  limitations  of  the  jurisdiction,  however,  arising  from  the 
nature  and  objects  of  the  writ  itself,  as  defined  by  the  common  law,  from 
wliich  its  name  and  incidents  are  derived.  It  cannot  be  used  as  a  mere  writ 
of  error.  Mere  error  in  the  judgment  or  proceedings,  under  and  by  virtue 
of  which  a  party  is  imprisoned,  constitutes  no  ground  for  the  issue  of  the 
writ.  Hence,  upon  a  return  to  a  habeas  corpus,  that  the  prisoner  is  de- 
tained under  a  conviction  and  sentence  by  a  court  having  jurisdiction'of  the 
cause,  the  general  rule  is,  that  he  will  be  instantly  remanded.  No  inquiry 
wiU  be  instituted  into  the  regularity  of  the  proceedings,  unless,  perhaps, 
where  the  court  has  cognizance  by  wi-it  of  error  or  appeal  to  review  the 
judgment.  In  such  a  case,  if  the  error  be  apparent  and  the  imprisonment 
unjust,  the  appellate  court  may,  perhaps,  in  its  discretion,  give  immediate 
relief  on  habeas  corpus,  and  thus  save  the  party  the  delay  and  expense  of  a 
writ  of  error.  Bac.  Abr.,  Hab.  Corp.,  B.  13;  Bethel's  Case,  Salk.,  348;  5 
Mod.,  19.  But  the  general  rale  is,  that  a  conviction  and  sentence  by  a  court 
of  competent  jurisdiction  is  lawful  cause  of  imprisonment,  and  no  relief 
can  be  given  by  habeas  corpus. 

"The  only  ground  on  which  this  court,  or  any  court,  without  some  spe- 
cial statute  authorizing  it,  will  give  relief  on  habeas  corpus  to  a  prisoner 
under  conviction  and  sentence  of  another  court,  is  the  want  of  jurisdiction 
in  such  court  over  the  person  or  the  cause,  or  some  other  matter  rendering 
its  proceedings  void. 

"  This  distinction  between  an  erroneous  judgment  and  one  that  is  illegal  or 
void  is  well  illustrated  by  the  two  cases  of  Ex  parte  Lange,  18  Wall.,  163, 
and  Ex  parte  Parks,  98  U.  S.,  18.  In  the  former  case,  we  held  that  the 
judgment  was  void,  and  released  the  petitioner  accordingly ;  in  the  latter, 
we  held  that  the  judgment,  whether  erroneous  or  not,  was  not  void,  because 
the  court  had  jurisdiction  of  the  cause,  and  we  refused  to  interfere. 

"  Chief  Justice  Abbot,  in  Rex  v.  Suddis,  1  East,  306,  said :  '  It  is  a  general 
rule  that,  where  a  person  has  been  committed  under  the  judgment  of  an- 
other court  of  competent  criminal  jurisdiction,  this  court  [the  king's  bench] 
cannot  review  the  sentence  upon  a  return  to  a  habeas  corpus.  In  such 
oases  this  court  is  not  a  court  of  appeal.' 
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"It  is  stated,  however,  in  Bacon's  Abridgment,  probably  in  the  words  of 
Chief  Baron  Gilbert,  that,  '  if  the  commitment  be  against  law,  as  being 
made  by  one  who  had  no  jurisdiction  of  the  cause,  or  for  a  matter  for 
which,  by  law,  no  man  ought  to  be  punished,  the  court  are  to  discharge.' 
Bac.  Abr.,  Hab.  Corp.,  B.  10.  The  latter  part  of  this  rule,  when  applied  to 
imprisonment  under  conviction  and  sentence,  is  confined  to  cases  of  clear 
and  manifest  want  of  criminality  in  the  matter  charged,  such  as  in  effect  to 
render  the  proceedings  void.  The  authority  usually  cited  under  this  head 
is  Bushel's  Case,  decided  in  1670.  There  twelve  jurymen  had  been  con- 
victed in  the  oyer  and  terminer  for  rendering  a  verdict  (against  the  charge 
of  the  court)  acquitting  William  Penn  and  others,  who  were  charged  with 
meeting  in  conventicle.  Being  imprisoned  for  refusing  to  pay  their  fines, 
they  applied  to  the  court  of  common  pleas  for  a  habeas  corpus;  and  though 
the  court,  having  no  jurisdiction  in  criminal  matters,  hesitated  to  grant  the 
writ,  yet,  having  granted  it,  they  discharged  the  prisoners,  on  the  ground 
that  their  conviction  was  void,  inasmuch  as  jurymen  cannot  be  indicted  for 
rendering  any  verdict  they  choose.  The  opinion  of  Chief  Justice  Vaughan 
in  the  case  has  rarely  been  excelled  for  judicial  eloquence.  T.  Jones,  13 ; 
S.  C,  Vaughan,  135;  S.  C,  6  Howell',3  State  Trials,  999. 

"  Without  attempting  to  decide  how  far  this  case  may  be  regarded  as  law 
for  the  guidance  of  this  court,  we  are  clearly  of  (jpinion  that  the  question 
raised  in  the  cases  before  us  is  proper  for  consideration  on  habeas  corpus. 
The  validity  of  the  judgments  is  assailed  on  the  ground  that  the  acts  of  con- 
gress under  which  the  indictments  were  found  are  unconstitutional.  If 
this  position  is  well  taken,  it  affects  the  foundation  of  the  whole  proceed- 
ings. An  unconstitutional  law  is  void,  and  is  as  no  law.  An  oflEense  cre- 
ated by  it  is  not  a  crime.  A  conviction  under  it  is  not  merely  erroneous, 
but  is  illegal  and  void,  and  cannot  be  a  legal  cause  for  imprisonment.  It  is 
true,  if  no  writ  of  error  lies,  the  judgment  may  be  final,  in  the  sense  that 
there  may  be  no  means  of  reversing  it.  But  personal  liberty  is  of  so  great 
moment  in  the  eye  of  the  law  that  the  judgment  of  an  inferior  court  affect- 
ing it  is  not  deemed  so  conclusive  but  that,  as  we  have  seen,  the  question  of 
the  court's  authority  to  try  and  'imprison  the  pai-ty  may  be  reviewed  on 
habeas  corpus  by  a  superior  court  or  judge  having  authority  to  award  the 
writ.  We  are  satisfied  that  the  present  is  one  of  the  cases  in  which  this 
court  is  authorized  to  take  such  jurisdiction.  We  think  so,  because,«if  the 
laws  are  unconstitutional  and  void,  the  circuit  court  acquired  no  jurisdic- 
tion of  the  causes.  Its  authority  to  indict  and  try  the  petitioners  arose  solely 
upon  these  laws." 

In  Brown  v.  Dxiffus,  66  Iowa,  193,  the  facts  are :  On  the  7th  day  of  April, 
1885,  the  petitioner,  John  L.  Brown,  presented  to  the  court,  in  session  at'Dav- 
enport,  a  petition  averring,  in  substance,  that  he  was  wrongfully  restrained  of 
his  liberty  at  the  city  of  Davenport  by  one  J.  H.  Duffus,  and  he  asked  that 
a  writ  of  habeas  corpus  should  issue  to  test  the  legality  of  his  imprisonment. 
The  court  granted  the  writ,  which  was  served  on  Duffus,  and  he  made  return 
thereto.  The  Hon.  A.  J.  Baker,  attorney-general,  and  the  Hon.  Galusha 
Parsons,  employed  as  special  counsel  by  the  state,  appeared  for  the  defend- 
ant, Duffus,  but  in  the  name  of  the  state,  and  filed  a  motion  to  quash  the 
writ ;  also  a  demun-er  to  the  petition  and  an  answer  to  the  petition.     The 
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petitioner  filed  a  demurrer  to  the  return  to  the  writ,  and  to  the  answer  filed 
in  the  ijame  of  the  state.  He  also  filed  a  reply  to  the  answer.  The  proceed- 
ings were  then  continued  to  the  April  term,  at  Dubuque,  where  the  several 
questions  raised  were  presented  at  one  hearing,  and  submitted  together  for 
determination. 

Adams,  J.,  delivering  the  opinion  of  the  court,  said:  "We  do  not  deem 
it  necessary  to  set  out  the  pleadings  in  full.  The  first  question  presented  in 
argument  pertains  to  the  jurisdiction  of  the  court  to  grant  the  writ,  under 
the  circumstances  shown ;  the  second,  to  the  constitutionality  of  a  certain 
provision  of  statute.  The  undisputed  facts  appear  to  be  that  the  petitioner. 
Brown,  is  auditor  of  the  state  of  Iowa,  and  was  such  on  the  4th  day  of 
March,  1885,  having  been  duly  elected  as  such  at  the  annual  election  of  state 
officei-s  in  1884;  that,  on  the  day  above  mentioned,  Buren  R.  Sherman,  gov- 
ernor of  the  state,  filed  an  information  against  him  before  a  justice  of  the 
peace  of  Polk  county,  in  which  he  accused  Brown  of  a  misdemeanor  in  con- 
tinuing to  exercise  the  functions  of  his  ofiice  as  auditor  after  he  had  been 
suspended  from,  the  exercise  thereof ;  that  Brown  was  aiTested  and  brought 
before  the  justice,  and  having  filed  a  plea  of  not  guilty,  and  having  waived 
an  examination,  he  was  held  to  bail,  and  gave  a  bond,  with  the  defendant, 
Duffus,  and  one  Pierce  as  sureties ;  that,  afterwards.  Pierce  gave  Duffus  an 
order  in  writing,  as  provided  by  statute,  authorizing  him  to  arrest  Brown 
for  the  purpose  of  surrendering  him  to  the  sheriff  of  Polk  county  in  exonera- 
tion of  the  bail ;  that,  under  such  order,  Duffus  arrested  Brown  in  the  city 
of  Davenport,  where  this  court  was  then,  in  session,  and,  upon  petition  by 
Brown,  the  writ  of  habeas  corpus  was  granted  by  this  court,  as  above  set 
forth. 

"  The  petitioner  does  not  deny  that  the  governor  made  an  order  suspending 
him  from  exercising  the  functions  of  his  office  as  auditor,  and  does  not  deny 
that  he  continued  to  exercise  the  functions  of  such  office  after  the  order  was 
made,  and  does  not  deny  that  there  is  a  provision  of  statute  which  makes 
such  continuance  a  misdemeanor;  but  his  position  is  that  the  statute  author- 
izing the  governor  to  make  such  suspension  is  unconstitutional  and  void, 
and  that  the  order  of  suspension  was  consequently  a  void  act,  and  that  his 
continuing  to  exercise  the  functions  of  his  office  was  accordingly  not  a  mis- 
demeanor, but  a  duty  which,  under  his  oath  of  office,  he  was  bound  to  per- 
form. The  state  not  only  asserts  the  constitutionality  of  the  statute,  and 
the  legality  of  all  things  done  under  it,  but  contends  in  addition  that,  even 
if  the  statute  were  unconstitutional  and  the  petitioner  did  not  commit  a  mis- 
demeanor in  continuing  to  exercise  the  functions  of  his  office  after  the  order 
of  suspension,  the  restraint  imposed  by  Duffus  is  not  illegal,  as  shown  upon 
the  face  of  the  papers ;  and  if  not,  that  the  court  had  no  power  to  grant  the 
writ,  and  ought  now  to  sustain  the  motion  to  quash  it.  This  question  pre- 
sents itself  upon  the  threshold,  and  demands  our  first  attention. 

"  The  position  of  the  state  is  that  Duffus  incurred  a  liability  for  the  appear- 
ance of  Brown  in  the  district  court ;  that  he  incurred  such  liability  under 
the  statute  which  gave  him  a  right  to  surrender  Brown  to  the  sheriff,  and 
exonerate  himself  and  his  co-surety,  and  that  he  cannot  properly  be  deprived 
of  such  right  by  a  proceeding  which  should  result  in  taking  Brown  from  his 
custody  and  setting  him  at  large.     It  must,  we  think,  be  conceded  that 
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Brown,  having  invited  Duffus  and  Pierce  to  become  his  sureties,  cannot  be 
allowed  to  resort  to  any  proceeding  which  should  have  the  effect  to  render 
them  hable  upon  the  bond.  But  Brown  proposes  to  test,  in  advance  of  his 
dischai-ge,  the  question  of  the  constitutionality  of  the  statute  under  which  it 
is  said  that  his  criminal  liability  has  arisen ;  and  his  position  is  that  if  the 
statute  shall  be  held  unconstitutional,  and  his  innocence  shall  accordingly 
be  declared  by  a  court  having  jurisdiction  to  determine  the  same,  the  state 
could  no  longer  have  any  claim  upon  his  sureties ;  and  we  have  to  say  that 
we  think  that  his  position  in  this  respect  must  be  sustained.  In  our  opinion, 
then,  the  court  had  jurisdiction  to  grant  the  writ. 

"  It  is  claimed  by  the  state,  however,  that  the  an-est  of  Brown  by  Duffus  is 
collusion,  and  that  there  is  enough  upon  the  face  of  the  papers  and  proceed- 
ings to  show  such  fact.  But  it  is  certain  that,  under  the  statute,  Duffus  had 
a  right  to  arrest  Brown,  whether  he  was  willing  to  be  arrested  or  not ;  and 
we  think  that,  however  willing  Brown  might  be  that  Duffus'  rights  should 
be  accorded  to  him,  we  cannot  say  that  the  restraint  is  fictitious,  and  that 
Brown  cannot  be  allowed  to  test  the  legality  of  it.  Indeed,  it  seems  to  us 
that  as  the  question  involved  pertains  simply  to  the  constitutionality  of  a 
statute,  and  as  its  speedy  determination  is  of  considerable  importance  to  the 
public  interest,  the  mode  adopted  for  its  determination  is  rather  to  be  com- 
mended than  otherwise." 

In  Ex  parte  Lange,  18  Wallace,  163,  Edward  Lange  filed  a  petition  to  the 
supreme  court  at  a  former  day,  praying  for  a  writ  of  habeas  corpus  to  the 
marshal  for  the  southern  district  of  New  York,  on  the  allegation  that  he 
was  unlawfully  imprisoned  under  an  order  of  the  circuit  court  of  the  United 
States  for  that  district.  On  consideration  of  the  petition,  the  court  was  of  opin- 
ion that  the  facts  which  it  alleged  very  fairly  raised  the  question  whether  the 
circuit  court,  in  the  sentence  which  it  had  pronounced,  and  under  which 
the  prisoner  was  held,  had  not  exceeded  its  powers.  It  therefore  directed 
the  writ  to  issue,  accompanied  also  by  a  writ  of  certiorari,  to  bring  before 
that  court  the  proceedings  in  the  circuit  court  under  which  the  petitioner 
was  restrained  of  his  liberty. 

The  facts  were  stated,  by  the  learned  justice  who  delivered  the  opinion  of 
the  court,  as  follows : 

"The  petitioner  had  been  indicted  under  an  act  of  congress,  passed  8th 
June,  1873  (17  Stat,  at  Large,  330,  §  390),  for  stealing,  purloining,  embezzling 
and  appropriating  to  his  own  use  certain  mail-bags  belonging  to  the  post- 
office  department.  Upon  the  trial,  on  the  33d  day  of  October,  1873,  the 
jury  found  him  guilty  of  appropriating  to  his  own  use  mail-bags,  the  value 
of  which  was  less  than  $35 ;  the  punishment  for  which  offense,  as  provided 
in  said  statute,  is  imprisonment  for  not  more  than  one  year  or  a  fine  of  not 
less  than  $10  nor  more  than  $300.  On  the  3d  day  of  November,  1873,  the 
judge  presiding  sentenced  the  petitioner  under  said  conviction  to  one  year's 
imprisonment,  and  to  pay  $300  fine.  The  petitioner  was,  on  said  day,  com- 
mitted to  jail  in  execution  of  the  sentence,  and  on  the  following  day  the 
fine  was  paid  to  the  clerk  of  the  court,  who,  in  turn,  and  on  the  7th  day  of 
November,  1873,  paid  the  same  into  the  treasury  of  the  United  States. 
"  On  the  8th  day  of  the  same  month  the  prisoner  was  brought  before  the 
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court  on  a  wi-it  of  habeas  corpus,  the  same  judge  presiding,  and  an  order 
was  entered  vacating  the  former  judgment,  and  the  prisoner  was  again  sen- 
tenced to  one  year's  imprisonment  from  that  date ;  and  the  return  of  the 
marshal  to  the  writ  of  habeas  corpus  showed  that  it  was  under  this  latter 
judgment  that  he  held  the  prisoner.  It  was  conceded  that  all  this  was  dur- 
ing the  same  term  at  which  his  trial  took  place  before  the  jury.  A  second 
writ  of  habeas  corpus,  issued  by  the  circuit  judge,  was  returned  into'  the 
circuit  court,  when  the  two  district  judges  sat  with  him  on  the  hearing,  and 
the  writ  was  discharged  and  the  petitioner  remanded  to  the  custody  of  the 
marshal." 

Mr.  Justice  Miller,  delivering  the  opinion  of  the  court,  said :  "  But  it  has 
been  said  that,  conceding  all  this,  the  judgment  under  which  the  prisoner  is 
now  held  is  erroneous,  but  not  void ;  and  as  this  court  cannot  review  that 
judgment  for  error,  it  can  discharge  the  prisoner  only  when  it  is  void. 

' '  But  we  do  not  concede  the  major  premise  in  this  argument.  A  judgment 
may  be  erroneous  and  not  void,  and  it  may  be  erroneous  because  it  is  void. 
The  distinctions  between  void  and  merely  voidable  judgments  are  very  nice, 
and  they  may  fall  under  the  one  class  or  the  other  as  they  are  regarded  for 
different  purposes. 

"  We  are  of  opinion  that  when  the  prisoner,  as  in  this  case,  by  reason  of  a 
valid  judgment,  had  fully  suffered  one  of  the  alternative  punishments  to 
which  alone  the  law  subjected  him,  the  power  of  the  court  to  punish  fur- 
ther was  gone.  That  the  principle  we  have  discussed  then  interposed  its 
shield,  and  forbid  that  he  should  be  punished  again  for  that  offense.  The 
record  of  the  court's  proceedings,  at  the  moment  the  second  sentence  was 
rendered,  showed  that  in  that  very  case,  and  for  that  very  offense,  the  pris- 
oner had  fully  performed,  completed  and  endured  one  of  the  alternative 
punishments  which  the  law  prescribed  for  that  offense,  and  had  suffered 
five  days'  imprisonment  on  account  of  the  other.  It  thus  showed  the  court 
that  its  power  to  punish  for  that  offense  was  at  an  end.  Unless  the  whole 
doctrine  of  our  system  of  jurisprudence,  both  of  the  constitution  and  the 
common  law,  for  the  protection  of  personal  rights  in  that  regard,  are  a 
nullity,  the  authority  of  the  court  to  punish  the  prisoner  was  gone.  The 
power  was  exhausted ;  its  further  exercise  was  prohibited.  It  was  error,  but 
it  was  error  because  the  power  to  render  any  further  judgment  did  not 
exist. 

"  It  is  no  answer  to  this  to  say  that  the  court  had  jurisdiction  of  the  person 
of  the  prisoner,  and  of  the  offense,  under  the  statute.  It  by  no  means  fol- 
lows that  these  two  facts  make  valid,  however  erroneous  it  may  be,  any 
judgment  the  court  may  render  in  such  case.  If  a  justice  of  the  peace, 
having  jurisdiction  to  fine  for  a  misdemeanor,  and  with  the  party  charged 
properly  before  him,  should  render  a  judgment  that  he  be  hung,  it  would 
simply  be  void.  Why  void?  Because  he  had  no  power  to  render  such  a 
judgment.  So,  if  a  court  of  general  jurisdiction  should,  on  an  indictment 
for  Ubel,  render  a  judgment  of  death,  or  confiscation  of  property,  it  would, 
for  the  same  reason,  be  void.  Or  if,  on  an  indictment  for  treason,  the  court 
should  render  a  judgment  of  attaint,  whereby  the  heirs  of  the  criminal 
could  not  inherit  his  property,  which  should  by  the  judgment  of  the  court 


LOWERY  V.  HOWAED.  283 

be  confiscated  to  the  state,  it  would  he  void  as  to  the  attainder,  because  in 
excess  of  the  authority  of  the  court  and  forbidden  by  the  constitution. 

"  There  is  no  more  sacred  duty  of  a  court  than,  in  a  case  properly  before  it, 
to  maintain  unimpaired  those  securities  for  the  personal  rights  of  the  indi- 
vidual which  have  received  for  ages  the  sanction  of  the  jurist  and  the  states- 
man ;  and  in  such  cases  no  narrow  or  illiberal  construction  should  be  given 
to  the  words  of  the  fundamental  law  in  which  they  ai-e  embodied.  With- 
out straining  either  the  constitution  of  the  United  States  or  the  well-settled 
principles  of  the  common  law,  we  have  come  to  the  conclusion  that  the 
sentence  of  the  circuit  court  under  which  the  petitioner  is  held  a  prisoner 
was  pronounced  without  authority,  and  he  should  therefore  be  discharged." 

In  Ex  parte  Yarbrough,  110  U.  S.,  651,  Mr.  Justice  Miller,  delivering  the 
opinion  of  the  court,  said:  "Whether  the  indictment  sets  forth  in  compre- 
hensive terms  the  offense  which  the  statute  describes  and  forbids,  and  for 
which  it  prescribes  a  punishment,  is  in  every  case  a  question  of  law,  which 
must  necessarily  be  decided  by  the  court  in  which  the  case  originates,  and 
is  therefore  clearly  within  its  jurisdiction.  Its  decision  on  the  conformity 
of  the  indictment  to  the  provisions  of  the  statute  may  be  erroneous,  but  if 
so  it  is  an  error  of  law  made  by  a  court  acting  within  its  jurisdiction,  which 
could  be  corrected  on  a  writ  of  error  if  such  writ  was  allowed,  but  which 
cannot  be  looked  into  on  a  writ  of  habeas  corpus  limited  to  an  inquiry  into 
the  existence  of  jurisdiction  on  the  part  of  that  court. 

"  This  principle  is  decided  in  Ex  parte  Tobias  Watkins,  3  Pet.,  203,  and  Ex 
parte  Parks,  93  U.  S.,  18. 

"  This,  however,  leaves  for  consideration  the  more  important  question  — 
the  one  mainly  relied  on  by  counsel  for  petitioners  —  whether  the  law  of 
congress,  as  found  in  the  Revised  Statutes  of  the  United  States,  under 
which  the  prisoners  are  held,  is  warranted  by  the  constitution,  or,  being 
without  such  warrant,  is  null  and  void. 

' '  If  the  law  which  defines  the  offense  and  prescribes  its  punishment  is  void, 
the  court  was  without  jurisdiction  and  the  prisoners  must  be  discharged." 

In  People  ex  rel.  Tweed  v.  Liscomb,  60  N.  Y.,  559,  Allen,  J.,  said: 
"The  question  of  gravest  import,  and  which  is  to  be  considered  in  limine, 
as  that  upon  which  the  jurisdiction  of  the  court  to  consider  the  other  ques- 
tion depends,  relates  to  the  office  and  effect  of  the  writ  of  habeas  corpus, 
under  our  system  of  jurisprudence,  and  the  statutes  of  the  state  regulating 
proceedings  under  it.  Relief  from  illegal  imprisonment  by  means  of  this 
remedial  writ  is  not  the  creature  of  any  statute.  The  history  of  the  writ  is 
lost  in  antiquity.  It  was  in  use  before  Magna  Charta,  and  came  to  us  as  a 
part  of  our  inheritance  from  the  mother  country,  and  exists  as  a  part  of  the 
common  law  of  the  state.  It  is  intended  and  well  adapted  to  effect  the  gi-eat 
object  secured  in  England  by  Magna  Charta,  and  made  a  part  of  our  consti- 
tution, that  no  person  shall  be  deprived  of  his  liberty  '  without  due  process 
of  law.'    Const.,  art.  1,  sec.  6. 

"Whenever  the  virtue  and  applicability  of  the  writ  have  been  attacked  or 
impugned,  it  has  been  defended,  and  its  vigor  and  efficiency  reasserted,  as 
the  great  bulwark  of  liberty.  The  statutes  which  have  been  passed  in 
England  from  the  time  of  Charles  II.  (81  Car.  3,  c.  2),  and  in  this  state  from 
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the  time  of  its  first  organization,  have  not  been  intended  to  detract  from  its 
force,  but  rather  to  add  to  its  efficiency.  They  have  been  intended  to  pre- 
vent the  writ  being  rendered  inoperative,  by  increasing  the  facilities  for 
procuring  it,  enlarging  the  class  of  officers  having  jurisdiction  in  respect  of 
it,  imposing  penalties  for  refusal  to  grant  it,  or  to  obey  it,  and  providing  for 
a  speedy  return,  and  a  prompt  trial  and  discharge  of  the  person,  if  not  held 
according  to  the  law  of  the  land.  8  Bl.  Com.,  135;  Ex  parte  Watkins,  3 
Peters,  193.  The  earlier  statutes  of  this  state  did  not  profess  to  deal  with 
or  regulate  the  common  law  jurisdiction  over  this  writ,  which  existed  in  the 
supreme  court  and  court  of  chancery,  but  had  respect  only  to  the  jurisdic- 
tion conferred  by  statute  upon,  and  exercised  by  judicial  officers  out  of 
court. 

"  The  Revised  Statutes  regulate  the  exercise  of  this  jurisdiction,  as  well  by 
courts  as  magistrates,  embracing  not  only  cases  in  vacation,  but  in  term 
time.  2.  R.  S.,  563;  5  id.  (Edm.  ed.),  511,  revisers'  notes.  This  writ  cannot 
be  abrogated  or  its  efficiency  curtailed  by  legislative  action.  Cases  within 
the  relief  afforded  by  it  at  common  law  cannot,  until  the  people  voluntarily 
surrender  the  right  to  this,  the  greatest  of  all  writs,  by  an  amendment  of 
the  organic  law,  be  placed  beyond  its  reach  and  remedial  action.  The  priv- 
ilege of  the  writ  cannot  even  be  temporarily  suspended,  except  for  the  safety 
of  the  state,  in  cases  of  rebellion  or  invasion.     Const.,  art.  1,  sec.  4. 

"  Tlie  remedy  against  illegal  imprisonment  afforded  by  this  writ,  as  it  was 
known  and  used  at  common  law,  is  placed  beyond  the  pale  of  legislative 
discretion,  except  that  it  may  be  suspended  when  public  safety  requires,  in 
either  of  the  two  emergencies  named  in  the  constitution.  This  provision  of 
the  constitution  is  a  transcript  of  the  former  constitution  of  the  state,  and 
it  cannot  be  intended  that  the  framers  of  the  Revised  Statutes,  by  which  the 
practice  of  the  courts  in  term  time  was  placed  under  the  same  regulations 
as  that  which  had  from  the  first  been  prescribed  for  the  officers  upon  whom 
power  had  been  conferred  from  time  to  time  by  statute,  designed  to  inter- 
fere with  the  principles  governing  the  exercise  of  the  jurisdiction,  or  lessen 
the  value,  the  efficiency  or  importance  of  the  writ  itself,  which,  in  respect, 
of  the  jurisdiction  of  the  supreme  court  and  court  of  chancery,  was  beyond 
the  reach  of  legislation. 

"  Bringing  the  procedure  in  term  time,  as  well  as  in  vacation,  within  the 
same  general  rules,  removes  all  doubt  that  the  intent  was  that  every  court 
and  officer  having  power  to  grant  a  writ  of  habeas  corpus,  and  to  pass  upon 
the  legality  of  an  imprisonment,  has  and  may  exercise,  in  the  forms  pre- 
scribed by  law,  all  the  power  exercised  at  common  law  by  the  court  of 
king's  bench,  in  England,  and  the  supreme  court  of  this  state,  as  the  corre- 
sponding tribunal  with  us. 

"  There  is  no  occasion  to  be  alarmed,  or  to  be  frightened  out  of  our  propri- 
ety, lest,  by  reason  of  the  number  of  magistrates  to  whom  this  great  power 
has  been  committed,  the  judgments  of  superior  courts  will  be  nullified  and 
judicial  proceedings  rendered  nugatory,  so  far  as  they  interfere  with  per- 
sonal liberty.  The  power  has  existed  in  many  inferior  magistrates  for  more 
than  three-fourths  of  a  century,  and  the  laws  and  judgments  of  courts 
have  been  executed  without  unseemly  interraption  by  means  of  this  writ 
of  liberty ;  and  although  a  third  of  a  century  since  a  distinguished  executive 
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of  the  state  called  the  attention  of  the  legislature  to  the  very  danger  now 
invoked  as  a  reason  for  so  construing  the  statute  as  to  contract  the  juris- 
diction of  this  writ,  the  legislature  did  not  participate  in  the  fears  expressed, 
and  suffei'ed  the  statutes  to  remain  in  that  form,  by  which  the  liberty  of  the 
citizen  would  have  the  largest  protection.  3  HiU,  649,  note.  It  is  no  new 
feature  in  the  law  that  inferior  magistrates  may,  when  thereunto  called,  sit 
in  judgment  upon  the  jurisdiction  of  the  highest  courts,  when  their  process 
or  judgments  come  collaterally  before  them.  Trespass  will  lie  for  prop- 
erty seized,  or  for  the  imprisonment  of  a  person  by  virtue  of  the  judgment 
of  the  highest  court  of  the  state,  if  it  has  not  jurisdiction  of  the  person,  or 
to  give  the  judgment,  and  a  justice  of  the  peace  must  pass  upon  the  juris- 
diction, if  the  action  chances  to  be  before  him  for  trial.  It  matters  not 
what  the  general  powei-s  and  jurisdiction  of  a  court  may  be ;  if  it  act  with- 
out authority  in  the  particular  case,  its  judgments  and  orders  are  mere 
nullities,  not  voidable,  but  simply  void,  protecting  no  one  acting  under 
them,  and  constituting  no  hindrance  to  the  prosecution  of  any  right.  Elliot 
V.  Peirsol,  1  Pet.,  338.  The  distinction  between  courts  of  limited  and  of 
general  jurisdiction  is  this:  that  when  their  acts  and  judgments  are  relied 
upon,  either  as  giving  a  right  or  furnishing  a  defense,  jurisdiction  of  the 
latter  is  presumed,  while  that  of  the  former  must  be  proved ;  but  the  pre- 
sumption in  favor  of  the  jurisdiction  of  the  court  of  general  jurisdiction  is 
one  of  fact,  and  not  conclusive.  It  may  be  rebutted.  If  it  depends  upon 
the  existence  of  certain  facts,  and  the  court  has  passed  upon  those  facts, 
the  determination  is  conclusive  until  its  judgment  has  been  reversed  or  set 
aside,  and  this  rule  is  as  applicable  to  the  judgments  of  inferior  as  of  superior 
courts.  Staples  v.  Fairvhild,  3  Comst.,  41;  Chemung  Canal  Bank  v.  Jud- 
son,  4  Seld. ,  254.  There  is  nothing  startling  in  the  application  of  these  well 
recognized  principles  to  proceedings  by  the  habeas  corpus  in  favor  of  the 
citizen  restrained  of  his  liberty,  under  color  of  judicial  proceedings,  abso- 
lutely void.  Neither  should  the  habeas  corpus  act,  which  judges  have 
'  revered  as  the  bulwark  of  the  constitution,  the  Magna  Charta  of  personal 
rights,'  '  be  shorn  of  its  power  and  its  glory  by  a  subtle  and  metaphysical 
interpretation;  rather  should  it  receive  a  liberal  construction,  in  harmony 
with  its  grand  purpose,  and  in  disregard,  if  need  be,  of  technical  language 
used. 

"This  act  has  always  been  construed  in  favor  of ,  and  not  against,  the  liberty 
of  the  subject  and  the  citizen ;  and  the  reading  must  be  the  same  whether 
the  benefit  of  it  is  invoked  by  the  purest  and  best  citizen  of  the  state,  or  the 
greatest  sinner,  and  the  one  most  worthy  of  condign  punishment.  The  law 
is  no  respecter  of  persons,  and  suffers  no  man,  be  he  guilty  or  innocent,  to 
be  deprived  of  his  liberty,  except  '  by  due  process  of  law ; '  and  the  writ  of 
habeas  corpus  is  as  available,  even  to  the  guilty,  and  he  whom  the  popular 
voice  would  condemn,  as  it  has  proved  against  commitments  by  the  king  in 
council.  But  the  act  needs  no  interpretation,  and  is  in  full  accord  with  the 
common  law,  and  the  adjudications  both  in  this  state  and  in  England,  and 
with  the  constitution. 

"  Persons  committed  or  detained  by  virtue  of  the  final  judgment  or  decree 
of  any  competent  tribunal  of  civil  or  criminal  jurisdiction,  or  by  virtue  of 
ajiy  execution  issued  upon  such  judgment  or  decree,  are  expressly  excluded 
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from  the  benefit  of  the  act.  2  R.  S.,  563,  sec.  22.  And  if,  upon  the  return 
of  the  vrrit,  it  appears  that  the  party  is  detained  in  custody  by  virtue  of  such 
judgment  or  decree,  or  any  execution  issued  thereon,  he  must  be  remanded. 
Id.,  567,  sec.  40.  Such  persons  axe  deprived  of  theii-  Uberty  '  by  due  process 
of  law,"  and  are  not  witliin  the  purview  of  the  constitution,  or  the  purposes 
of  the  writ.  To  bar  the  applicant  from  a  discharge  from  arrest  by  virtue  of 
a  judgment  or  decree,  or  an  execution  thereon,  the  court  in  which  the  judg- 
ment or  decree  is  given  must  have  had  jurisdiction  to  render  such  judgment. 
The  ti-ibunal  must  be  competent  to  render  the  judgment  under  some  circum- 
stances. The  prohibition  of  the  forty-second  section  of  the  habeas  corpus 
act,  forbidding  the  inquiry,  by  the  coiu-t  or  officer,  into  the  legality  of  any 
previous  judgment,  decree  or  execution,  specified  in  the  twenty-second  sec- 
tion, does  not  and  cannot,  without  nullifying,  in  good  measure,  the  pro- 
visions of  that  and  other  sections  of  the  act,  take  from  the  court  or  ofiicer 
the  power,  or  relieve  him  from  the  duty  of  determining  whetlier  the  pi-ocess, 
judgment,  decree  or  execution  emanated  from  a  court  of  competent  juris- 
diction ;  and  whether  the  court  making  the  judgment  or  decree,  or  issuing 
the  process,  had  the  legal  and  constitutional  power  to  give  such  judgment, 
or  send  forth  such  process.  It  simply  proliibits  the  review  of  the  decision 
of  a  court  of  competent  jxirisdiction.  If  the  record  shows  that  the  judg- 
ment is  not  merely  erroneous,  but  such  as  could  not,  under  any  circum- 
stances, or  upon  any  state  of  facts,  have  been  pronounced,  tlie  case  is  not 
within  the  exception  of  tlie  statute,  and  the  applicant  must  be  discharged. 
If  the  judgment  is  merely  erroneous,  the  coxirt  having  given  a  wrong  judg- 
ment when  it  had  jurisdiction,  the  party  aggrieved  can  only  have  relief  by 
writ  of  error,  or  other  process  of  review.  He  cannot  be  relieved  summarily 
by  habeas  coiyus. 

"  The  inquu-y  is  necessarily  in  every  case  whether  the  process  is  void,  and 
the  ofiicer  or  court  having  jurisdiction  of  the  wi-it  must  pass  upon  it.  If 
a  process  good  in  form,  issued  upon  a  judgment  of  a  court  having  juris- 
diction, either  genei-al  or  limited,  must  in  all  cases  be  assumed  to  be  valid 
until  the  judgment  be  reversed  upon  error,  the  remedy  by  writ  of  habeas 
corpus  will  be  of  but  little  value. 

"  The  distinction  between  judgments  void  and  those  eiToneous,  and  there- 
fore voidable,  is  recognized  in  all  the  cases  to  which  we  are  referred.  All 
the  eminent  jurists  who  delivered  opinions  in  the  celebrated  case  of  John 
V.  N.  Yates,  in  its  various  phases  and  stages  (as  reported  4  J.  R.,  318;  5  id., 
281 ;  6  id.,  337,  and  9  id.,  394),  aflii-med  the  doctrine,  although  they  diffei-ed 
widely  in  their  judgments  in  that  pai-ticular  case ;  but  their  differences,  as 
well  as  the  ultimate  decision  of  the  matter,  turned  upon  the  peculiar  cir- 
cumstances of  the  case,  and  do  not  bear,  except  very  remotely,  upon  tlie 
question  now  under  consideration. 

"  Mr.  Hill,  in  his  valuable  note  to  the  McLeod  Case,  3  Hill,  647,  has  care- 
fully, and  with  his  usual  accuracy,  epitomized  the  law  relating  to  the  writ 
of  habeas  corpus,  and  pointed  out  the  departures,  under  the  statutes  of  this 
state,  from  the  common  law,  and  the  propositions  enunciated  by  him  are 
well  sustained  by  the  authorities  cited  in  the  note,  and,  so  far  as  applicable 
to  the  case  in  hand,  may  be  briefly  summed  up.  As  well  at  common  law 
as  under  the  statutes  of  this  state,  if  the  party  is  detained  on  process,  the 
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existence  and  validity  of  the  process  are  the  only  facts  in  issue,  and  the 
right  to  inquire  into  the  validity  of  the  process  is  co-extensive  with  that 
which  is  allowed  in  an  action  for  false  imprisonment.  If  the  process  is  valid 
on  its  face,  it  will  be  deemed  prima  facie  legal,  and  the  prisoner  must  as- 
sume the  burthen  of  impeaching  its  validity  by  showing  a  want  of  juris- 
diction^  Error,  irregularity,  or  want  of  form,  is  no  objection ;  nor  is  any 
defect  which  may  be  amended  or  remedied  by  the  court  from  which  it  is- 
sues. If  there  was  no  legal  power  to  render  the  judgment  or  decree,  or 
issue  the  process,  there  was  no  competent  court,  and,  consequently,  no  judg- 
ment or  process.     AU  is  coram  non  judiee  and  void." 

In  Ex  parte  Fisk,  113  U.  S.,  713,  the  petitioner  was  held  under  an  order  of 
the  circuit  court  for  the  southern  district  of  New  York,  committing  him  for 
contempt.  In  its  decision  the  supreme  court,  admitting  the  general  rule  that 
the  exercise  of  the  power  of  punishment  for  contempt  of  their  orders,  by  courtfs 
of  general  jurisdiction,  is  not  subject  to  review  by  that  court,  and  that  no 
relief  against  such  orders  can  be  granted,  when  the  court  has  authority  to 
mate  them,  except  through  the  court  making  the  order,  or  possibly  by  the 
exercise  of  the  rardoning  power,  holds,  that  when  a  court  of  the  United 
States,  by  its  process  of  contempt,  undertakes  to  punish  a  man  for  refusing 
to  comply  with  an  order  which  that  court  had  no  authority  to  make,  the 
order  i'self,  being  without  jurisdiction,  is  void,  and  the  order  punishing  for 
the  contempt  is  equally  void ;  and  that  when  the  proceeding  for  contempt 
ia  such  a  case  results  in  imprisonment,  it  will,  by  its  writ  of  habeas  corpus, 
discharge  the  prisoner. 

From  an  examination  of  the  foregoing  and  other  leading  cases  on  the 
subject  of  habeas  corpus,  it  will  be  seen  that  no  court  has  undertaken  to 
formulate  rules  applicable  to  all  questions  likely  to  arise  on  the  subject. 
Indeed,  it  might  be  impracticable  were  it  possible  to  do  so.  From  a  close 
analysis  of  the  principle  underlying  the  doctrine  of  habeas  corpus,  both  at 
common  law  and  under  statutes  which  have  undertaken  to  change  or 
modify  the  common  law  rule  on  the  subject,  it  would  seem  that  the  follow- 
ing rules  may  be  deduced  from  the  authorities : 

First.  Whten  the  petitioner  presents  a  case  in  which  it  appears  that  he  is 
restrained  of  his  liberty  under  a  law  which  is  void,  he  is  entitled  to  his  writ, 
whether  committed  by  order  of  a  superior  or  inferior  court,  and  whether 
upon  an  order  of  commitment  or  process  upon  a  final  judgment. 

Second.  When  the  petitioner  shows  that  he  is  restrained  of  his  liberty 
under  process  of  a  court  not  having  jurisdiction  to  make  the  order  or  render 
the  judgment  upon  which  the  process  issued,  he  is  entitled  to  his  writ, 
whether  the  court  making  such  order  or  rendering  the  judgment  is  one  of 
superior  or  inferior  jurisdiction. 

Third.  When  it  appears  from  the  petition  that  the  petitioner  is  restrained 
of  his  liberty  by  virtue  of  final  judgment  or  decree  of  any  competent  court 
of  civil  or  criminal  jurisdiction,  or  of  any  execution  issued  upon  such  judg- 
ment or  decree  regular  on  its  face,  he  may  nevertheless  be  discharged  if  it 
be  made  to  appear  that  the  court  rendering  such  judgment  or  decree  ex- 
ceeded its  authority,  and  that  upon  writ  of  error  or  appeal  prosecuted  to 
reverse  such  judgment  or  decree,  there  would  be  nothing  left  for  the 
court  to  do,  after  such  reversal,  but  to  order  the  discharge  of  the  petitioner ; 
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that  is,  when  the  court  rendering  such  judgment  or  decree  had  exhausted 
its  authority,  and  nothing  further  could  be  done  except  to  discharge  the  peti- 
tioner in  obedience  to  the  order  of  the  court  reversing  and  remanding  the 
case. 

Fourth.  When  it  is  made  to  appear  that  the  petitioner  is  illegally  restrained 
of  his  liberty  for  any  caiise  as  hereinabove  enumerated,  he  is  entitled  to  his 
■writ,  whether  the  order  of  commitment  issues  from  an  inferior  or  superior 
court,  when  it  is  made  to  appear  that  the  proceedings  are  absolutely  void ; 
as,  for  instance,  when  a  party  is  indicted  by  a  grand  jury  which  the  court 
had  no  power  to  convene,  arraigned,  tried  and  convicted  in  a  court  which  had 
no  jurisdiction  of  the  offense,  or  which  had  no  power  to  render  the  judgment 
upon  which  the  process  of  commitment  is  based ;  and  this  is  so  although 
the  case  has  been  passed  upon  by  the  court  of  last  resort,  unless  the  jurisdic- 
tional question  complained  of  was  also  passed  upon  and  decided  adversely  by 
that  court.  It  may  be  objected  that  this  is  stretching  the  principle  to  an 
extent  beyond  that  of  any  adjudicated  case.  But  it  is  not  so.  It  is  sus- 
tained in  principle,  and  supported  by  authority  from  the  decision  in  BusheU's 
Case,  decided  in  1670,  down  to  the  present  time.  The  decision  of  Chief  Justice 
Vaughan,  in  BusheU's  Case,  cited  in  Ex  parte  Siebold,  supra,  and  which  Mr. 
Justice  Bradley  says  has  rarely  been  excelled  for  judicial  eloquence,  although 
old  and  often  cited,  it  may  be  permissible  to  quote  a  few  paragraphs  there- 
from. The  learned  chief  justice,  answering  the  objection  urged,  that  the 
court  of  sessions  in  London  was  not  to  be  looked  on  as  an  inferior  court,  and 
that  having  heard  the  evidence  it  must  be  accredited  that  the  evidence  given 
to  the  jury  of  the  fact  was  clear  and  not  to  be  doubted,  among  other  things 
said :  ' '  But  if  any  man  thinks  that  a  person  concerned  in  interest,  by  the  judg- 
ment, action  or  authority  exercised  upon  his  person  or  fortunes  by  a  judge, 
must  submit  in  all,  or  any  of  these,  to  the  implied  discretion  and  unerring- 
ness  of  his  judge,  without  seeking  such  redress  as  the  law  allows  him,  it  is 
a  persuasion  against  common  reason,  the  received  law,  and  usage  both  of 
this  kingdom  and  all  others.  If  a  court,  inferior  or  superior,  hath  given  a 
false  or  erroneous  judgment,  is  anything  more  frequent  than  to  reverse  such 
judgments,  by  writs  of  false  judgment  of  error,  or  appeals,  according  to 
the  course  of  the  kingdom?  If  they  have  given  corrupt  or  dishonest  judg- 
ments, they  have  in  all  ages  been  complained  of  to  the  king  in  the  star 
chamber  or  to  the  parliament.'' 

After  reviewing  the  cases  in  the  Euicient  and  modern  books,  and  the  prece- 
dents furnished  by  the  court  of  common  pleas  wherein  persons  imprisoned 
by  other  courts  were  discharged  upon  the  sufficiency  of  the  return  only,  he 


"Hence,  it  follows,  though  proceedings  in  other  courts  against  a  person 
privileged  in  Banco  might  be  superseded,  yet  it  was  when  the  matter  pro- 
ceeded upon  in  such  courts  might  as  well  be  prosecuted  in  the  common 
bench ;  but  if  a  privileged  person,  in  Banco,  were  sued  in  the  ecclesiastical 
coui-ts,  or  before  the  high  commission,  or  constable  and  marshal,  for  things 
whereof  the  common  pleas  had  no  cognizance,  they  could  not  supersede  that 
proceeding  by  privilege.  And  this  waa  the  ancient  reason  and  course  of 
privilege. 

"  1.  Another  way  of  privilege,  by  reason  of  suit  depending  in  a  superior 
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court,  is,  when  a  person  impleading  or  impleaded,  as  in  the  common  bench, 
ia  after  arrested  in  a  civil  action  or  plaint  in  London,  or  elsewhere,  and  by 
habeas  corpus  is  brought  to  the  common  pleas,  and  the  arrest  and  cause 
returned ;  if  it  appear  to  the  court  that  the  arrest  in  London  was  after  the 
party  ought  to  have  had  the  privilege  of  the  common  pleas,  he  shall  have 
his  privilege  allowed,  and  be  discharged  of  his  arrest,  and  the  party  left  to 
prosecute  his  cause  of  action  in  London,  in  the  common  pleas,  if  he  will. 

"3.  If  the  cause  of  the  imprisonment  returned  be  a  lawful  cause,  but 
which  cannot  be  prosecuted  in  the  common  pleas,  as  felony,  treason,  or  some 
cause  wherein  the  high  commission,  admiralty,  or  other  court,  had  power  to 
imprison  lawfully,  then  the  party  imprisoned  which  did  implead,  or  was 
impleaded  in  the  common  bench  before  such  imprisonment,  shall  not  be 
allowed  privilege,  but  ought  to  be  remanded. 

"  3.  The  thu'd  way  is,  when  a  man  is  brought  by  habeas  corpus  to  the 
court,  and,  upon  return  of  it,  it  appeai-s  to  the  court  that  he  was  against  law 
impiisoned  and  detained,  though  there  be  no  cause  of  privilege  for  him  in 
this  court,  he  shall  never  be,  by  the  act  of  the  court,  remanded  to  his  unlaw- 
ful imprisonment,  for  then  the  court  should  do  an  act  of  injustice  in  impris- 
oning him,  de  novo,  against  the  law,  whereas  the  great  charter  is  •  quod 
nvllus  liber  homo  imprisonetur  nisi  per  legem,  terroe.'  This  is  the  present 
case,  and  this  was  the  case  upon  all  the  precedents  produced,  and  many  be- 
fore that  might  be  produced,  where,  upon  habeas  corpus;  many  have  been 
discharged  and  bailed,  though  there  was  no 'cause  of  privilege  in  the  case. 

' '  This  appears  plainly  by  many  old  books,  if  the  reason  of  them  be  rightly 
taken.  For  insufficient  causes  are  as  no  causes  returned ;  and  to  send  a  man 
back  to  prison  for  no  cause  returned,  seems  unworthy  of  a  court." 

Let  it  not  be  assumed  that  we  propose  to  clothe  every  judge  with  the 
power  to  review  the  proceedings  and  judgments  of  courts  of  concurrent  or 
superior  jurisdiction,  or  that  he  may  by  means  of  this  writ  unbar  the  pon- 
derous gates  of  the  state's  prison  and  release  all  felons  from  undergoing 
merited  punishments.  Not  at  all.  The  science  of  law  is  not  like  the  science 
of  numbei-s  so  that  it  is  impossible  to  prove  a  proposition  to  a  mathematical 
certainty.  We  can  only  appeal  to  the  reason  and  understanding  in  order 
to  convince  the  judgment  that  a  certain  legal  proposition  is  consistent  with 
common  sense  principles,  and  to  show,  if  such  be  the  fact,  that  such  propo- 
sition is  sustained  by  the  authority  of  adjudicated  cases.  The  proposition 
for  which  we  contend  is  simple  enough  to  our  own  mind,  but  we  may  not 
be  able  to  convey  our  meaning  with  such  accuracy  and  precision  as  to  make 
it  wholly  clear  and  intelligible  to  others.  The  proposition  is  this :  That  the 
jurisdictional  question  underlying  the  power  of  the  court  to  make  the  order 
or  render  the  judgment  or  decree  which  forms  the  basis  of  the  restraint  is 
lOpen  to  review  upon  error,  appeal  or  by  habeas  corpus.  That  every  court 
clothed  with  jurisdiction  to  award  the  wi-it  may  investigate  this  jurisdic- 
tional question.  But  when  it  becomes  necessary  to  look  behind  the  return 
in  order  to  ascertain  and  determine  the  jurisdictional  fact  from  the  rec- 
ord, the  writ  would  be  unavailing  unless  issued  by  a  court  of  appellate 
jurisdiction  having  power,  by  certiorari  or  otherwise,  to  cause  the  whole 
record  in  the  proceedings  to  be  brought  before  it.  The  writ  should  not  be 
converted  into  a  writ  of  error  to  revise  a  judgment  which  is  merely  errone- 
VOL.  V  — 19 
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ous ;  but  the  fact  that  a  writ  of  error  would  lie  is  no  insuperable  objection 
to  its  use  when  it  is  made  evident  to  the  court  that  nothing  further  could 
be  done  after  reversal  on  error  than  to  order  the  discharge  of  the  prisoner. 
If  the  case  be  of  such  nature  that  the  prisoner  ought  to  be  re-indieted,  re- 
tried or  again  sentenced,  then  the  judgment  of  commitment  is  erroneous 
only,  and  while  the  court  ought  to  discharge  the  prisoner  from  the  illegal 
restraint,  it  would  be  its  imperative  duty  to  remand  him  into  the  hands  of 
the  proper  custodian  to  be  dealt  with  according  to  law.  This  was  the  course 
pursued  by  the  court  in  Garvey's  Case,  1  Colo.,  384  (S.  C,  4  Am.  Cr.  R.,  354). 
In  that  case  the  petitioner  was  indicted  for  murder,  tried,  convicted  and 
sentenced  to  the  penitentiary  for  life.  A  writ  of  error  to  the  judgment  was 
prosecuted  to  the  supreme  court,  which  court  reversed  the  judgment  and 
remanded  the  cause  for  the  reason  that,  after  the  commission  of  the  offense, 
the  legislature  had  so  amended  the  statute  concerning  murder  as  to  alter 
the  situation  of  the  prisoner  to  his  disadvantage  without  a  saving  clause  as 
to  the  repealed  provision,  thus  making  the  law  ex  post  facto  as  to  the  case  of 
the  petitioner.  The  court  further  held,  that  the  act  amending  the  Criminal 
Code,  which  went  into  effect  after  the  filing  of  the  indictment,  did  not 
wholly  repeal  or  annul  the  indictment ;  that  the  law  of  homicide  was  not 
repealed ;  that  while  two  sections  concerning  the  punishment  of  murder 
were  repealed,  no  change  was  made  in  the  provisions  relating  to  man- 
slaughter ;  and  that  as  the  indictment  contained  all  the  essential  elements 
of  a  count  for  manslaughter,  the  prisoner  might  be  tried  for  that  offense. 
After  the  case  was  remanded  for  trial,  and,  upon  return  of  the  record  into 
the  district  court,  the  petitioner  interposed  a  motion  to  quash  the  indict- 
ment upon  the  ground  that  it  was  insufficient  in  law  as  appeared  from  the 
judgment  of  reversal.  The  district  court  denied  the  motion  to  quash,  and 
gave  judgment  on  the  former  verdict,  without  any  further  trial  of  the 
prisoner,  and  upon  this  judgment  he  was  committed  to  the  penitentiary  for 
a  term  of  years.  The  supreme  court  on  the  habeas  corpus  proceeding  held 
that  the  order  of  the  district  court  in  pronouncing  judgment  upon  the  ver- 
dict without  submitting  the  case  to  another  jury  was  absolutely  void,  and 
it  discharged  the  prisoner  from  imprisonment  in  the  penitentiary,  and 
ordered  that  he  be  remanded  to  the  custody  of  the  sheriff  of  the  proper 
county,  as  it  appeared  to  the  court  that  he  stood  legally  indicted  of  a  felony. 
Under  the  habeas  corpus  act  of  that  state,  it  is  provided,  among  other 
things,  that  if  it  appear  that  the  prisoner  is  in  custody  by  virtue  of  process 
from  any  court  legally  constituted,  he  can  be  discharged  only  for  some  of 
the  following  causes:  "  First,  where  the  court  has  exceeded  the  limit  of  its 
jurisdiction,  either  as  to  the  matter,  place,  scene  or  person."  This  case  would 
serve  to  illustrate  our  position  were  it  not  for  the  statutory  provision  above 
quoted.  The  court  was  probably  right  in  giving  immediate  relief,  as  the 
error  was  apparent  and  the  imprisonment  unjust  (see  Ex  parte  Siebold, 
supra) ;  but  we  challenge  the  soundness  of  the  conclusion  reached,  "  that  the 
judgment  of  the  district  court  is  not  merely  erroneous  but  void,  and  for  the 
reason,  and  because  of  the  non-observance  of  the  forms  of  law  in  the  pro- 
ceedings of  the  district  court,  the  prisoner  must  be  discharged  from  the 
penitentiary."  The  judgment  of  the  district  court,  within  the  meaning  of 
the  statute  above  quoted,  by  a,  forced  construction,  might  be  said  to  exceed 
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the  limit  of  its  jurisdiction,  but  this  was  a  mere  error  of  judgment.     It  is 
not  like  the  case  of  People  ex  rel.  v.  Whitson,  74  lU.,  20,  which  is  quoted  in 
support  of  the  decision,  because,  in  that  case,  the  learned  judge  who  de- 
livered the  opinion  of  the  court,  Mr.  Justice  McAllister,  based  his  decision  upon 
the  simple  and  sole  ground  that  the  county  court  had  no  power  or  jurisdio- 
tion,  at  a  subsequent  term,  to  enter  an  order  nunc  pro  tunc  to  the  effect  that 
defendant  be  imprisoned  in  the  county  jail  for  the  term  of  ten  days  and 
fined  in  the  sum  of  $30  on  each  of  the  forty  counts  of  which  the  jury  in 
their  verdict  found  him  guilty.     In  that  case  as  in  the  case  of  Ex  parte 
Lange,  supra,  the  court  in  rendering  its  first  judgment  exhausted  its  au^ 
thority,  and  nothing  else  could  be  done,  had  the  judgment  in  either  case  been 
reversed  on  error,  than  to  order  the  discharge  of  the  prisoner.    If,  for  ex- 
ample, a  party  is  indicted  of  felony  and  he  waives  the  right  of  trial  by  jury 
and  submits  his  case  to  be  tried  by  the  court,  which,  according  to  the  de- 
cisions in  some  of  the  states  he  cannot  do,  would  he,  after  conviction  and 
sentence  under  such  circumstances,  be  entitled  to  a  writ  of  habeas  corpus 
in  order  to  be  discharged  from  the  alleged  illegal  restraint?    Certainly  not. 
The  court  in  the  case  put  would  be  chargeable  merely  with  an  error  of  judg- 
ment, for  which  error  the  cause  ought  to  be  reversed  and  remanded  in 
order  that  the  prisoner  might  submit  his  case  to  a  jury  to  be  tried  according 
to  established  forms  of  law.    The  court  exceeded  its  authority  in  trying  the 
case  without  a  jxiry,  but  it  had  jurisdiction  of  the  offense  and  of  the  offender, 
and  such  excess  of  authority  or  of  jurisdiction,  it  we  may  so  term  it,  accord- 
ing to  our  notion,  within  the  meaning  even  of  the  statutory  provision  above 
quoted,  does  not  apply  to  courts  of  general  common  law  jurisdiction,  hav- 
ing cognizance  of  such  cases,  but  only  to  courts  of  inferior  and  limited 
jurisdiction.    For  example,  a  justice  of  the  peace,  upon  complaint  made  of 
felony,  may  hear  evidence,  and,  upon  probable  cause  appearing,  commit  the 
felon  to  the  common  jail  to  await  the  action  of  the  gxand  jury ;  but  if,  in- 
stead of  inquiring  into  the  nature  of  the  offense  for  the  purpose  of  commit- 
ting or  discharging  the  accused,  he  assumes  jurisdiction  of  the  offense, 
convicts  the  accused  of  the  felony  and  commits  him  to  the  state's  prison  for 
a  term  of  years,  he  would  exceed  his  jurisdiction,  and  the  whole  proceed- 
ing woidd  be  absolutely  void.    Why  void?    Because  the  law  which  cre- 
ates the  office  of  justice  of  the  peace  prescribes  and  limits  his  jurisdiction. 
In  Bushell's  Case,  the  court  adjudged  that  the  jury  who  acquitted  Penn  and 
liis  associates,  in  the  exercise  of  its  prerogative,  upon  the  evidence,  could 
not  have  been  guilty  of  contempt  of  court  in  so  doing,  and  therefore,  as  they 
had  committed  no  offense  against  the  court  or  against  the  law,  they  were 
entitled  to  be  discharged  absolutely  from  the  illegal  restraint.     So,  also,  in 
oases  falling  within  the  principle  decided  in  Ex  parte  Lange,  supra,  and 
other  cases  of  similar  import,  the  prisoner  is  discharged  because  the  court 
which  rendered  the  judgment  of  commitment  had  exhausted  its  power  in  the 
premises.     A  similar  rule  applies  in  those  cases  which  fall  within  the  prin- 
ciple announced  in  Ex  parte  Yarbrough  and  Brown  v.  DuffuSj  supra,  because, 
if  the  law  which  defines  the  offense  and  prescribes  its  punishment  is  void, 
the  prisoner  is  held  without  warrant  of  law  and  has  done  nothing  for  which 
he  should  be  called  to  answer  for  before  the  courts  of  his  country. 
Owing  to  the  length  of  this  note,  we  will  not  discuss  that  class  of  cases 
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where  it  appears  from  the  petition  or  from  the  return  to  the  writ  that  the 
petitioner  is  restrained  of  his  liberty  by  a  private  person  or  under  void 
process,  or  under  process  issued  upon  an  order  or  judgment  made  by  a  court 
without  jurisdiction  of  the  person,  the  offense  or  the  subject-matter,  as  it  is 
perceived  that  no  particular  difficulty  can  arise  in  cases  falUng  under  these 
heads. 


Mekcee  t.  The  State. 

(17  Texas  Ct.  App.,  453.) 

Incest  :  Consent  of  female — Evidence  —  Testimony  of  aeeomplice. 

1.  Incest  —  Consent. —  The  question  of  consent  of  the  female  does  not 

necessarily  enter  into  the  composition  of  the  offense  of  incest,  and  a 
prosecution  for  that  offense  may  be  maintained  upon  proof  that  estab- 
lishes either  her  consent  or  non-consent  to  the  carnal  intercourse. 

2.  Accomplice  testimony  —  Evidence  —  Charge  of  the  court. —  If  the 

female  with  whom  the  incestuous  intercourse  is  alleged  to  have  been 
had  is  shown  to  have  knowingly,  voluntarily,  and  with  the  same  in- 
•  tent  which  actuated  the  accused,  united  with  him.  in  the  commission 
of  the  offense,  she  is  an  accomplice  in  the  crime,  and  her  uncorrob- 
orated testimony  is  insufficient  to  support  a  conviction  of  the  accused. 
On  the  other  hand,  if  the  evidence  shows  that,  in  the  commission  of  the 
incestuous  act,  she  was  the  victim  of  force,  threats,  fraud  or  undue 
influence,  so  that  she  did  not  act  voluntarily,  and  did  not  join  in  the 
commission  of  the  act  with  the  same  intent  that  actuated  the  accused, 
then  she  is  not  an  accomplice,  and  a  conviction  might  stand  even  upon 
her  uncorroborated  testimony. 

3.  PROSBCTJTINa  WITNESS   AS  ACCOMPLICE  —  EVIDENCE.—  In  this    CaSC  it  is 

held  that  the  testimony  of  the  accomplice  was  sufficiently  corroborated 
by  the  other  evidence  to  justify  the  verdict. 

4.  Argument  of  counsel. —  The  remarks  of  the  prosecuting  attorney  were 

not  beyond  the  scope  of  legitimate  argument. 

Appeal  from  the  District  Court  of  Llano.  Tried  before 
Hon.  J.  C.  Townes. 

W.  T.  Dalrymple,  for  the  appellant. 
./  H.  Burts,  assistant  attorney-general,  for  the  state. 

WtLLsoN,  J.  I.  This  being  a  conviction  for  the  crime  of  in- 
cest, it  is  contended  that  if  the  evidence  shows  that  the  defend- 
ant is  guilty  in  the  same  transaction  of  the  higher  and  dis- 
tinct crime  of  rape,  it  is  an  illegal  conviction,  and  must  be  set 
aside. 
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It  is  ingeniously  and  ably  argued  by  counsel  for  defendant, 
that  our  statute  defining  the  offense  of  incest,  in  using  the 
words  "  carnally  known  each  other,"  presupposes  the  consent 
of  both  parties,  and  makes  it  necessary  that  they  should 
mutually  carnally  know  each  other ;  that  the  offense  will  not 
be  complete  where  the  man  only  acts  voluntarily  in  the  illicit 
connection ;  but  to  make  the  offense  complete,  both  the  man 
and  the  woman  must  have  the  carnal  knowledge  with  each 
other  mentally  as  well  as  bodily ;  that  a  rape  of  the  woman  by 
the  man  excludes  the  crime  of  incest,  and  that,  eo  converso, 
where  incest  is,  rape  cannot  be.  Counsel  supports  this  reason- 
ing by  respectable  authority.  People  v.  Harrison,  1  Parker's 
Crim.  Rep.  (N.  Y.),  344;  lioUe  v.  The  State,  22  Ohio,  43;  North- 
western Reporter,  April  3,  1880,  p.  442. 

But,  in  our  opinion,  the  great  weight  of  reason  and  of  author- 
ity is  against  the  doctrine  announced  in  the  authorities  cited  and 
contended  for  by  counsel  for  defendant.  Mr.  Bishop  says,  in 
treating  of  this  class  of  offenses :  "  As  every  offense  to  be  pun- 
ishable must  be  voluntary,  so  in  particular  must  be  adultery. 
But  alike  in  adultery  and,  it  is  believed,  in  fornication  and  in  in- 
cest, where  the  crime  consists  in  one's  unlawful  carnal  knowl- 
edge of  another,  it  is  immaterial  whether  the  other  participated 
under  circumstances  to  incur  guilt  or  not, —  just  as  sodomy  may 
be  committed  either  with  a  responsible  human  being,  or  an  irre- 
sponsible one,  or  a  beast.  Therefore,  the  same  act  of  penetrat- 
ing a  woman  who,  for  example,  is  too  drunk  to  give  consent, 
may  be  prosecuted  either  as  a  rape  or  as  adultery,  at  the  elec- 
tion of  the  prosecuting  power.  There  are  cases  which  deny 
this,  and  hold  that  adultery,  fornication  and  incest  can  be  com- 
mitted only  with  consenting  persons,  and  what  is  rape  cannot 
be  one  of  the  others.  But  they  are  believed  to  proceed  partly, 
and  perhaps  entirely,  on  special  terms  of  statutes;  certainly, 
in  principle,  they  can  have  no  other  just  foundation."  Bish. 
on  Stat.  Crimes,  §  660. 

In  the  case  of  The  People  v.  Rouse,  2  Mich.  N.  P.,  209,  it  was 
held  upon  a  trial  for  incest,  where  the  proof  tended  to  show 
that  the  intercourse  was  forcible  and  against  the  will  of  the 
female, — the  complaining  witness,— ;  with  whom  the  intercourse 
was  had,  that  the  accused  might  be  convicted  for  incest  even 
if  the  jury  sliould  find  that  the  force  used  was  such  as,  under 
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the  circumstances,  to  amount  to  rape.  In  Raiford  v.  The 
State,  68  Ga.,  6Y2,  it  was  held  that,  in  the  perpetration  of  the 
Mnxe  of  incest,  there  may  be  a  certain  force  or  power  exerted, 
resulting  from  the  age,  relationship,  or  circumstances  of  the 
parties,  which  nevertheless  may  not  amount  to  the  violence 
necessary  to  constitute  rape.  "In  Alomo  v.  The  State,  15  Tex. 
Ct.  App.,  378,  the  question  now  before  us  was  discussed  and 
the  authorities  reviewed  at  some  length,  the  conclusion  arrived 
at  and  announced  being  adverse  to  the  view  contended  for  by 
defendant's  counsel  in  this  case.  If  our  view  of  the  law  as 
enunciated  in  the  last  cited  case  be  correct,  and  we  believe  it 
is,  then  that  case  is  decisive  of  the  question  we  have  been  dis- 
cussing, and  accordingly  we  hold  that,  notwithstanding  the 
evidence  in  this  case  may  show  that  defendant  committed  rape 
on  his  daughter,  he  may  be  prosecuted  and  conVicted  for  in- 
cest ;  and  that  to  make  him  guilty  of  incest,  it  was  not  neces- 
sary that  his  daughter  should  have  consented  to  his  carnal 
knowledge  of  her.  She  might  be  entirely  innocent  of  any 
crime,  and  yet  he  might  be  guilty  of  rape  or  incest,  or  both,  by 
having  carnal  knowledge  of  her.  We  can  see  nothing  in  our 
statute  defining  the  crimes  of  rape  and  of  incest  which  militates 
against  this  view. 

II.  It  was  entirely  upon  the  testimony  of  the  defendant's 
daughter,  with  whom  the  incestuous  intercourse  is  alleged  to 
have  occurred,  that  this  conviction  was  obtained.  It  is  con- 
tended by  defendant's  counsel,  that  she  was  an  accomplice  in 
the  offense,  and  that  her  testimony  being  uncorroborated  in  the 
manner  required  by  law,  the  conviction  is  not  sustained  by  suf- 
ficient evidence.  If  the  witness,  knowingly,  voluntarily,  and 
with  the  same  intent  which  actuated  the  defendant,  united  with 
him  in  the  commission  of  the  crime  charged  against  him,  she 
was  an  accomplice,  and  her  uncorroborated  testimony  cannot 
support  the  conviction.  Whart.  Crim.  Ev.,  §  440;  Freeman  v. 
The  State,  11  Tex.  Ot.  App.,  92.  But  if,  in  the  commission  of 
the  incestuous  act,  she  was  the  victim  of  force,  threats,  fraud 
or  undue  influence,  so  that  she  did  not  act  voluntarily,  and  did 
not  join  in  the  commission  of  the  act  with  the  same  intent 
which  actuated  the  defendant,  then  she  would  not  be  an  accom- 
plice, and  a  conviction  would  stand,  even  on  her  uncorrob- 
orated testimony.     Watson  v.  The  State,  9  Tex.  Ct.  App.,  237; 
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Whart.  Orim.  Ev.,  §  440.  In  his  charge  to  the"  jury  the  learned 
judge  very  fully  and  correctly  instructed  them  upon  the  sub- 
ject of  accomplice  testimony,  and  the  issue  as  to  whether  or 
not  the  prosecuting  witness  was  an  accomplice  was  clearly  and 
correctly  submitted  for  their  determination.  We  think  the 
charge  of  the  court  in  all  respects  was  full,  fair  and  correct, 
and  there  was  no  error  committed  in  refusing  the  several 
special  instructions  requested  by  the  defendant. 

III.  By  far  the  most  embarrassing  question  to  us,  which  is 
presented  in  this  case  for  our  determination,  is  the  suflBcienoy 
of  the  evidence  to  sustain  the  conviction.  If  the  prosecuting 
witness  was  not  an  accomplice,  then  the  evidence  is  unques- 
tionably sufl5oient.  If,  on  the  other  hand,  she  was  an  accom- 
plice, her  testimony,  if  not  corroborated  to  the  extent  required 
by  law,  is  insufficient.  The  first  inquiry,  therefore,  is,  does  the 
evidence  warrant  the  conclusion  that  she  was  not  an  accom- 
plice ?  She,  herself,  testified  very  positively  that  she  did  not 
consent  to  the  incestuous  acts  of  her  father ;  that  she  submitted 
tp  them  through  fear  of  him,  under  the  influence  of  threats, 
etc.  But  these  general  statements  of  want  of  consent,  force, 
threats,  etc.,  must  be  considered  in  connection  with  her  other 
testimony,  and  with  all  the  other  evidence  in  the  case.  Ac- 
cording to  her  own  testimony,  her  father,  the  defendant,  first 
forced  her  to  submit  to  his  unnatural  desire  when  she  was 
thirteen  years  old,  and  he  continued  to  have  sexual  intercourse 
with  her  from  that  time  until  she  was  twenty  years  old,  about 
once  each  week  when  he  was  at  home,  and  that  the  last  time 
he  had  intercourse  with  her  he  impregnated  her  with  child. 
During  all  this  time  she  lived  at  home  with  her  father, 
mother,  sisters  and  brother.  She  was  a  stout,  healthy  girl, 
and  at  the  time  of  testifying  was  a  manned  woman  and  a 
mother.  She  never  at  any  time  made  complaint  to  her  mother, 
sisters  or  to  any  one  else  of  the  defendant's  unnatural  treat- 
ment of  her.  It  was  not  until  she  was  about  four  and  a  half 
months  advanced  in  pregnancy  that  she  revealed  the  guilt 
of  her  father,  and  imputed  to  him  the  paternity  of  the  child. 
She  continued  to  reside  at  her  father's,  and  even  resided 
there  with  her  husband  after  she  married,  and  continued  to 
reside  there  up  to  the  time  of  the  trial  of  this  case.  The 
last  sexual  intercourse  which  her  father  had  with  her  was  June 
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30,  1881.  Her  child  was  born  March  30,  1882.  She  married 
July  26,  1883.  No  prosecution  upon  this  charge  was  begun 
until  March,  1884.  The  last  sexual  intercourse  on  June  30, 
1881,  she  says,  occurred  about  dark  at  the  cow  pen,  where  she 
had  gone  to  milk  the  cows.  The  cow  pen  was  about  fifty 
yards  from  and  in  sight  of  the  house,  where  her  mother,  sister 
and  brother  were  at  the  time.  She  made  no  outcry  and  no 
resistance.  To  our  minds  her  testimony,  taken  together,  and 
in  connection  with  the  other  evidence  in  the  case,  is  inconsist- 
ent with  the  conclusion  that  she  was  not  an  accomplice  in  the 
commission  of  the  offense.  That  this  long  continued  incestuous 
intercourse,  repeated  almost  weekly  for  a  period  of  seven  years, 
almost  in  the  very  presence  of  the  other  members  of  the  family, 
could  have  occurred  without  the  consent  of  the  witness,  is 
to  our  minds  unnatural,  unreasonable  and  incredible.  "We  can- 
not believe  it,  and  we  do  not  think  the  jury  could  have 
grounded  their  verdict  upon  that  belief. 

Holding  then,  as  we  do,  that  she  was  an  accomplice,  our  next 
inquiry  is,  is  her  testimony  sufficiently  corroborated  by  the 
other  evidence  in  the  case  to  warrant  the  verdict  of  the  jury  ? 
Whilst  the  corroboration  is  by  no  means  as  satisfactory  to  our 
minds  as  we  would  like  it  to  be  before  affirming  the  conviction, 
still  we  think  it  is  legally  sufficient,  and,  the  jury  being  the 
exclusive  judges  of  the  weight  of  the  evidence  and  the  credi- 
bility of  the  witnesses,  we  would  not  feel  justified  in  disturb- 
ing their  verdict.  The  most  material,  and  to  our  minds  the 
only  sufficient  corroboration  of  her  testimony  is  that  of  her 
sister,  Mrs.  Loftis.  The  prosecuting  witness  testified  that 
when  she  discovered  she  was  pregnant,  she  told  her  mother 
about  it,  and  her  mother  told  the  defendant  that  witness  was 
pregnant  and  that  he  was  the  father  of  the  child ;  that  he  ac- 
knowledged he  was  guilty,  and  got  his  gun  and  said  he  would 
blow  his  brains  out,  and  said  to  the  prosecuting  witness  that 
she  ought  to  be  willing  to  go  to  the  grave  with  him.  Mrs. 
Loftis  testified  that  she  remembered  the  time  when  her  father 
got  his  gun  and  said  he  was  going  to  kill  himself,  and  said  to 
her  sister  she  ought  to  be  willing  to  go  to  the  grave  with  him, 
but  that  she  did  not  hear  their  conversation,  and  did  not  know 
what  they  were  talking  about.  This  evidence,  we  think,  tends 
to  connect  the  defendant  with  the  offense,  and  fills  the  meas- 
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ure  of  the  law.  Besides  this,  there  is  some  other  corroborat- 
ing evidence,  but  of  so  weak  and  uncertain  a  character  as  to 
be  insufficient,  of  itself,  to  uphold  the  testimony  of  the  accom- 
plice witness. 

IV.  We  do  not  think  the  remarks  of  the  prosecuting  attor- 
ney, in  his  closing  argument  to  the  jury,  which  are  complained 
of  by  the  defendant,  were  beyond  the  scope  of  legitimate  argu- 
ment. It  was  disclosed  by  the  evidence  that  defendant's  wife 
must  have  known  important  facts  bearing  directly  upon  the 
issue  in  the  case,  and  that  she  was  within  easy  reach  of  the 
process  of  the  court.  She  could  have  explained  fully  the  occur- 
rence testified  about  by  his  two  daughters  when  he  got  his  gun 
and  said  he  would  blow  his  brains  out.  She  could  have  testi- 
fied, perhaps,  to  liany  other  facts  which  would  have  shed  light 
upon  this  horrible  transaction.  It  was  not  within  the  power 
of  the  prosecution  to  adduce  her  testimony;  because,  being  the 
defendant's  wife,  she  was  not  permitted  under  the  law  to  tes- 
tify against  him  in  this  case.  He  alone  could  call  for  her  tes- 
timony, and  compel  its  production.  Her  knowledge  of  the 
facts,  whatever  that  knowledge  might  be,  was  at  his  command — 
was  within  his  reach, —  and  without  he  produced  it,  or  con- 
sented to  its  production,  it  was  a  sealed  book,  which  no  human 
tribunal  had  the  power  to  open  against  him.  Under  these  cir- 
cumstances we  think  the  prosecuting  attorney  was  justified  in 
the  remarks  complained  of,  and  that  the  court  did  not  err  in  its 
action  in  relation  thereto.  We  have  found  no  error  in  the 
record  which  in  our  opinion  demands,  or  would  justify  us  in 
setting  aside  the  conviction,  and  the  judgment  is  therefore 

affirmed. 

Affirmed. 


.  DiOKSON  V.  The  State. 
(30  Florida,  800.) 
Indictment  :  Proseoutor  cannot  amend  in  matter  of  substance. 

1.  A  state's  attorney  has  no  authority  to  amend  an  indictment  found  by  a 

grand  jury,  by  his  individual  indorsement  thereon,  of  a  date  different 
from  that  found  by  the  gi-and  jury. 

2.  The  defendant  was  indicted  in  April,  1884.    The  offense  was  charged  to 

have  been  committed  in  December,  1884.    The  state's  attorney  indorsed 
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u  pon  the  indictment  over  his  Bignature  these  words :  "  The  date  upon 
which  the  state  relies  is  the  10th  day  of  December,  A.  D.  1883,  and 
not  the  10th  day  of  December,  A.  D.  1884."  Held,  that  the  amend- 
ment was  void  and  did  not  change  the  allegation  in  the  indictment  in 
that  respect.  The  time  alleged  is  matter  of  substance,  and  it  being  an 
impossible  day,  the  indictment  was  bad,  and  the  judgment  is  arrested. 

Writ  of  error  to  the  Circuit  Court  for  Madison  County. 

The  "  entry  "  spoken  of  in  the  opinion  as  being  "  at  the  foot 
of  the  Indictment"  is  below  the  signature  of  the  state  attor- 
ney to  the  indictment.  The  other  facts  are  stated  in  the 
opinion. 

F.  W.  Pope,  for  plaintiff  in  error. 
AttorThey-Oeneral,  for  the  state. 

Mr.  Justice  Van  Valkenbuegh  delivered  the  opinion  of  the 
court: 

In  the  month  of  April,  A.  D.  1884,  Judson  Dickson,  the 
plaintiff  in  error,  was  indicted  by  the  grand  jury  of  Madison 
county  for  breaking  and  entering  a  building  with  intent  to 
commit  a  misdemeanor.  He  was  tried  and  convicted  of  the 
offense.  His  counsel  then  moved  the  court  to  arrest  the  judg- 
ment upon  several  grounds,  among  which  is  the  following,  viz. : 
The  indictment  laid  the  offense  December  10,  1884,  and  the 
court  erred  in  allowing  the  state's  attorney  to  amend  it  to  De- 
cember 10,  1883. 

The  court  overruled  the  motion,  and  the  counsel  for  the  de- 
fendant excepted  to  the  judgment  and  brings  his  writ  of  error. 

The  indictment  charges  that  "  Judson  Dickson,  late  of  said 
county,  laborer,  on  the  10th  day  of  December,  A.  D.  1884, 
with  force  and  arms,"  etc.  The  remainder  of  the  indictment 
is  in  good  form.  At  the  foot  of  the  indictment  appears  the 
following  entry  in  the  record : 

"  The  date  upon  which  the  state  relies  is  the  10th  day  of  De- 
cember, A.  D.  1883,  and  not  the  10th  day  of  December,  A.  D. 
1884.  B.  B.  Blaokwell, 

"  State's  Attorney." 

It  nowhere  appears  in  the  record  that  any  motion  was  made 
to  amend  the  indictment,  or  that  any  order  to  that  effect  was 
made  by  the  court.  The  indorsement  seems  to  have  been  made 
by  the  state's  attorney  without  authority,  and  can  be  consid- 
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ered  in  no  wise  the  act  of  the  grand  jury.  It  was  not  done  on 
the  application  of  the  accused,  as  provided  for  in  chapter  1107, 
Laws  1860.  The  indictment  was  found  in  April,  1884,  and 
charges  the  oflfense  to  have  been  committed  in  December,  1884, 
more  than  seven  months  subsequent  to  the  action  of  the  grand 
jury  —  an  impossible  date.  We  cannot  see  that  the  state's  at- 
torney, of  his  own  free  will,  has  any  authority  to  amend  in 
this  way  an  indictment  duly  found  by  a  grand  jury.  The  only 
authority  for  such  a  proceeding  is  found  in  chapter  1107  of  the 
laws  above  cited,  and  that  law  does  not  cover  an  amendment 
of  this  character.  Serpentine  v.  State,  1  How.  (Miss.),  256; 
Drummond  v.  State,  4  Texas  App.,  150. 

The  motion  in  arrest  of  judgment  should  have  been  granted. 
The  judgment  is  reversed  and  the  defendant  will  be  discharged 
from  confinement  under  his  conviction  in  this  case. 

Note. — An  information  is  fatally  defective  which  omits  to  allege  that 
the  offense  was  committed  anterior  to  the  day  of  the  filing  thereof,  when 
the  statute  requires  that  the  time  of  the  commission  of  the  offense  should 
be  stated.  Williams  v.  The  State.  13  Texas  Ct.  App.,  236;  S.  C,  4  Am.  Or. 
B.,  292,  and  note. 


Commonwealth  v.  Millee  et  ai. 

(107  Pa.  St.,  376.) 

Indictment:  Duplicity. 

1.   Two   OR   MORE   DISTINCT   ACTS  CONNECTED   WITH    SAME   TRANSACTION. — 

Where  a  statute  makes  indictable  two  or  more  distinct'  acts  connected 
with  the  same  transaction,  each  of  which  may  be  considered  as  repre- 
senting a  phase  of  the  same  event,  they  may  be  coupled  in  one  count. 
3.  Forcible  entry  and  detainer. —  A.  and  B.  were  indicted  for  forcible 
entry  and  detainer,  the  indictment  containing  but  one  count.  Before 
plea  filed,  their  counsel  moved  to  quash  the  writ,  which  the  court  re- 
fused to  do.  The  jury  returned  a  verdict  of  not  guilty,  but  that  the 
defendants  pay  the  costs.  Defendants  then  moved  in  arrest  of  judg- 
ment, because  the  indictment  was  void  for  duplicity.  The  court  sus- 
tained the  motion  and  arrested  the  judgment.  Held,  error ;  that  the 
indictment  was  good,  and  judgment  or  sentence  should  have  been 
entered  thereon. 

Before  Mercur,  C.  J.,  Gordon,  Paxson,  Trunkey,  Sterrett, 
Green  and  Clark,  JJ. 
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Error  to  the  Court  of  Quarter  Sessions  of  "Westmoreland 
County. 

This  was  an  indictment  against  Alexander  and  James  Miller 
for  forcible  entry  and  detainer. 

The  indictment  was  in  one  count,  and  before  plea  entered 
or  jury  sworn  defendants'  counsel  moved  to  quash,  on  the 
ground  that "  the  crimes  of  forcible  entry  and  forcible  detainer 
are  distinct  and  separate  offenses  under  the  Criminal  Code,  and 
different  in  the  penalties  attached,  and  they  cannot  be  joined 
in  the  same  count  in  the  indictment,  as  has  been  done  in  this 
case."  This  motion  was  overruled  by  the  court,  and  the  de- 
fendants ordered  to  plead. 

After  the  trial  of  the  cause  in  due  course  the  jury  returned 
a  verdict  of  not  guilty,  but  that  defendants  pay  the  costs.  The 
same  day  defendants  moved  in  arrest  of  judgment,  on  the 
ground  of  duplicity  in  the  indictment.  This  motion  was 
granted  by  the  court,  and  the  following  opinion  filed: 

"  The  twenty-first  and  twenty -second  sections  of  the  act  of 
1860  separate  the  old  common  law  offense  of  forcible  entry  and 
detainer,  and  make  two  distinct  offenses.  The  one  count  in 
the  bill  unites  them.  This  is  duplicity,  and  the  judgment  is 
arrested." 

Thereupon  the  commonwealth  took  this  writ,  assigning  for 
error  the  action  of  the  court  in  arresting  judgment,  instead  of 
entering  judgment  on  the  verdict. 

Hadett  (with  whom  were  Williams  and  A.  M.  Sloan,  dis- 
trict attorney),  for  plaintiff  in  error. 

Jlead  (with  whom  were  Mbrehead  and  H.  W.  Walkinshaw), 
for  defendants  in  error. 

Mr.  Justice  Claek  delivered  the  opinion  of  the  court : 
The  defendants  were  tried  on  an  indictment  charging  them 
with  forcible  entry  and  detainer.  The  jury  returned  a  verdict 
of  not  guilty,  but  that  the  defendants  pay  the  costs.  The  de- 
fendants moved  in  arrest  of  judgment  that  the  offenses  with 
which  they  were  charged  were  distinct  and  separate ;  that  they 
were  coupled  in  one  count,  and  that  the  indictment  was  bad 
for  duplicity.  The  court  sustained  the  motion  and  arrested 
the  judgment,  and  this  is  assigned  for  error. 
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If  there  be  duplicity  in  this  indictment,  the  defendants  may 
take  advantage  of  the  defect  by  motion  in  arrest  of  judgment; 
if  they  had  voluntarily  entered  their  plea  and  put  themselves 
upon  trial,  they  could  not  now,  perhaps,  relieve  themselves 
from  the  consequences  of  an  adverse  verdict  in  this  form ;  but 
they  sought  to  avail  themselves  of  this  alleged  defect  at  every 
stage  of  the  case,  and  after  verdict  they  were  without  doubt 
entitled  to  have  the  judgment  arrested  —  if  the  indictment  was 
bad  for  the  reasons  stated. 

Several  distinct  misdemeanors  may  be  charged  in  the  differ- 
ent counts  of  the  same  indictment,  but  an  indictment  which 
charges  distinct  and  separate  offenses  in  a  single  count  is  gen- 
erally bad  for  duplicity,  and  upon  proper  application  will  be 
quashed;  the  grand  jury  should  be  allowed  to  pass  upon  the 
charges  separately.  Hutchison  v.  Oom'th,  1  Norris,  478 ;  Kil- 
row  V.  ComHh,  8  Norris,  489 ;  Fulmer  v.  Gom'th,  1  Out.,  506. 

It  is  contended  that  forcible  entry  and  forcible  detainer  are 
distinct  offenses,  and  that,  as  they  are  coupled  in  a  single  count, 
the  indictment  is  bad.  It  must  be  conceded,  of  course,  that 
under  the  twenty-first  and  twenty-second  sections  of  the  crimes 
act  these  offenses  are,  in  the  abstract,  distinct  and  separate; 
the  provisions  of  the  statute  are  plain,  and  it  is  unnecessary,  by 
any  proper  definition  of  each,  to  draw  the  distinction  between 
them.  But  this  distinction  was  as  clearly  defined  before  the  act 
of  1860  as  since.  An  indictment  for  forcible  entry  was  sus- 
tainable at  common  law;  by  the  statute  15  Eich.  II.,  remedy 
was  given  against  forcible  entries  and  detainers,  but  it  was  by 
the  statute  of  8  Henry  VI.,  ch.  9,  that  forcible  detainer  after 
a  peaceful  entry  was  declared  to  be  a  distinctive  offense,  whilst 
restitution  of  possession  was  rendered  pursuant  to  the  act  of 
21  Jac.  1,  cb.  15.  These  statutes  were  held  to  be  in  force  in 
Pennsylvania,  and  prosecutions  for  forcible  entry  and  detainer 
were  generally  brought  in  pursuance  of  their  provisions  and  of 
our  own  statute  of  1700.  1  Sm.  L.,  1.  This  statute  of  1700, 
and  the  English  statutes  referred  to,  are  supplied  by  the  twenty- 
first  and  twenty-second  sections  of  the  act  of  1860,  which,  so 
far  as  concerns  the  questions  here  involved,  are  but  substantial 
re-enactments  of  the  statutes  they  supply.  Co/n'th  v.  Torain, 
5  P.  L.  J.,  296. 

Prior  to  the  passage  of  the  act  of  1860,  an  indictment  for 
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forcible  entry  and  detainer  in  a  single  count,  where  the  offenses 
charged  constituted  a  single  transaction,  was  certainly,  accord- 
ing to  the  settled  practice  of  our  criminal  courts.  An  indict- 
ment so  drawn  was  in  conformity  with  established  precedents. 
"Whar.  Prec.  (4th  ed.),  489'.  But  a  conviction  might  be  had  on 
such  an  indictment  for  forcible  entry  without  proof  of  a  forci- 
ble detainer  (Whar.  Or.  Law,  sec.  1110;  3'Kuss.  on  Or.,  303); 
and  when  it  appeared  that  the  entry  was  peaceable  a  convic- 
tion might  be  had  for  forcible  detainer  only.  In  the  case  of 
ComHh  V.  Rogers,  1  S.  &  E.,  124,  the  defendants  were  charged  in 
the  same  form  pursued  in  the  case  at  bar ;  the  jury  found  the  de- 
fendants not  guilty  of  forcible  entry,  but  a  portion  of  them 
guilty  of  forcible  detainer.  Chief  Justice  Tilghman  in  that  case 
held  that  a  forcible  entry  and  a  f crucible  detainer  were  distinct 
offenses,  and,  although  both  were  charged  in  a  single  count,  he 
held  that  the  defendants  might  be  convicted  of  one  and  acquitted 
of  the  other ;  if  one  was  defectively  set  out,  and  the  other  well, 
a  conviction  might  be  had  on  that  which  was  well.  That  the 
offenses  are  and  always  have  been  distinct  and  divisible  cannot 
be  doubted. 

"  But  when  a  statute  makes  two  or  more  distinct  acts  con- 
nected with  the  same  transaction  indictable,  each  one  of  which 
may  be  considered  as  representing  a  phase  in  the  same  offense, 
it  has,  in  many  cases,  been  ruled  that  they  may  be  coupled  in 
the  one  count.  Thus,  setting  up  a  gaming  table,  it  has  been 
said,  may  be  an  entire  offense;  keeping  a  gaming  table  and 
inducing  others  to  bet  upon  it  may  constitute  a  distinct  offense ; 
for  either,  unconnected  with  the  other,  an  indictment  will  lie; 
yet  when  both  are  perpetrated  by  the  same  person,  at  the  same 
time,  they  may  be  coupled  in  one  count."  Wh.  Cr.  PL,  257. 
It  is  not  regarded  as  duplicity  thus  to  join  successive  statu- 
tory phases  of  the  same  offense.  So  a  man  may  be  indicted 
for  the  battery  of  two  or  more  persons  in  the  same  count,  if  it 
was  all  one  transaction,  or  for  the  larceny  of  several  distinct 
articles  belonging  to  different  owners,  if  the  time  and  place  of 
taking  are  the  same.  Fullmer  v.  ComHh,  1  Out.,  506.  The  in- 
dictment in  this  case  sets  forth  the  entry  and  detainer  as  the 
beginning  and  ending  of  the  same  transaction,  occurring  at  the 
same  time,  at  the  same  place,  between  the  same  parties,  and 
affecting  the  same  subject-matter.     The  entry  and  the  detainer 
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are  but  part  and  parcel  of  one  act  or  transaction.  The  offenses 
are  of  the  same  grade  and  kind,  are  punishable  alike,  and  to 
the  same  extent ;  and  under  the  rules  of  criminal  pleading,  and 
according  to  the  established  practice  of  our  criminal  courts,  it 
was  competent  for  the  jury  under  the  form  of  indictment  to 
find  the  defendants  guilty  of  both  or  either,  as  the  proofs  might 
appear. 

"We  are  of  opinion  that  this  indictment  is  not  bad  for  duplic- 
ity, and  therefore  the  judgment  of  .the  quarter  sessions  is 
reversed,  and  the  record  is  remitted  that  judgment  or  sentence 
may  be  entered  upon  the  verdict. 


The  Queen  v.  McDonald. 

;15  Law  Eeports,  Q.  B.  Div.,  333.) 

Infant;  When  guilty  of  fraudulent  conversion  of  property. 

An  infant  over  fourteen  years  of  age  fraudulently  converted  to  his  o-wn 
use  goods  which  had  been  delivered  to  him  by  the  owner  under  an 
agreement  for  the  hire  of  the  same.  Held,  that  he  was  rightly  con- 
victed of  larceny,  as  a  bailee  of  the  goods,  under  24  and  35  Vict.,  ch.  96, 
sec.  3. 

Case  stated  for  the  opinion  of  the  court  for  the  considera- 
tion of  crown  cases  reserved,  the  facts  of  which  were,  in  sub- 
stance, as  follows : 

The  prisoner,  John  Lawrence  McDonald,  wg-s  indicted  at  the 
easter  quarter  sessions  for  the  county  of  Devon  for  larceny 
as  a  bailee  of  goods,  the  property  of  the  prosecutor,  James 
Humphrey  Brown.  At  the  trial  it  was  proved  that  the  prose- 
cutor was  a  draper  and  furniture  broker  in  Torquay,  and  that 
in  March,  1884,  he  supplied  certain  furniture  to  the  prisoner 
under  a  hiring  agreement,  the  terms  of  which  were  to  the  fol- 
lowing effect :  The  said  J.  H.  Brown  thereby  let  on  hire,  and 
the  said  J.  L.  McDonald  agreed  to  hire,  the  goods,  furniture 
and  effects  specified  in  a  schedule  to  the  contract,  and  which 
had  been  placed  in  a  certain  dwelling-house,  for  the  term  of 
forty-two  months,  at  the  sum  of  £8  per  quarter,  payable  on 
certain  specified  quarter  days ;  and  it  was  agreed  that  the  said 
J.  L.  McDonald  would  not  injure  or  damage  the  said  goods, 
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furniture  and  effects,  or  give  any  bill  of  sale  upon  them,  or 
remove  them,  without  the  consent  of  the  said  J.  H.  Brown ;  and 
that,  if  the  instalments  of  hire  were  not  paid  according  to  the 
terms  of  the  agreement,  or  if  any  execution  were  allowed  to 
be  levied  on  the  said  goods,  furniture  or  effects,  the  said  J.  H. 
Brown  should  have  immediate  power  to  retake  possession 
thereof  and  remove  the  same.  It  was  further  agreed  that  the 
said  goods,  furniture  and  effects  should  not  belong  to  the  said 
J.  L.  McDonald  until  the  same  had  been  fully  purchased  and 
paid  for;  but  that,  until  default  were  made  by  him  in  the  terms 
and  conditions  before  expressed,  he  should  and  might  quietly 
hold  and  enjoy  the  said  goods,  furniture  and  effects,  under  the 
provisions  and  terms  thereinbefore  stated,  paying  interest  on 
the  total  amount  contained  in  the  schedule  at  the  rate  of  five 
per  cent,  per  annum,  monthly  or  quarterly. 

It  was  further  proved  that  the  prisoner  paid  the  first  four 
quarterly  instalments,  and  no  more ;  and  that  he  afterwards, 
without  any  notice  to  the  prosecutor,  and  without  the  consent 
or  knowledge  of  the  prosecutor,  removed  the  goods  mentioned 
in  the  indictment,  being  part  of  those  supplied  him  under  the 
contract,  and  sold  the  same.  It  was  also  proved  that  the  pris- 
oner was  born  on  the  21st  of  May,  1865,  and  so  was  not  of  full 
age  when  he  entered  into  the  contract  set  out ;  and  the  objec- 
tion was  thereupon  raised  by  counsel  on  his  behalf  that  there 
was  no  case  to  go  to  the  jury,  inasmuch  as  the  only  larceny 
attempted  to  be  proved  against  the  prisoner  was  larceny  of 
goods  of  which  he  was,  at  the  time,  bailee  by  virtue  of  the 
contract  above  set  out;  whereas,  by  reason  of  the  prisoner 
being  under  age  when  he  entered  into  the  contract,  it  was  void, 
and  therefore  did  not  operate  to  create  a  bailment  within  the 
meaning  of  24  and  25  Vict.,  ch.  96.  The  court  of  quarter  ses- 
sions let  the  case  go  to  the  jury,  but  reserved  the  point.  The 
jury  found  the  prisoner  guilty. 

LoED  CoLEEiDGE,  C.  J.  I  am  of  opinion  that  this  conviction 
must  be  affirmed.  The  prisoner  is  stated  in  the  case  to  have 
been  indicted  for  larceny  "  as  bailee."  It  appears  to  me  very 
doubtful  whether  the  words  "  as  a  bailee "  are  not  mere  sur- 
plusage. The  third  section  of  24  and  25  Vict.,  ch.  96,  savs 
that  a  person  who,  being  a  bailee,  fraudulently  takes  or  con- 
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verts  the  property  bailed  to  his  own  use,  shall  be  guilty  of  lar- 
ceny, and  may  be  convicted  thereof  on  an  indictment  for  lar- 
ceny. It  seems  to  me,  therefore,  possible,  though  I  express  no 
(jpinion  on  the  point,  that  the  argument  in  the  present  case 
arises  on  words  which  were  not  material,  but  for  the  purposes 
of  my  judgment  I  will  assume  that  they  were  material.  It  is 
said  that  the  prisoner  cannot  be  convicted  of  larceny  as  a  bailee, 
because,  being  an  infant,  he  was  not  competent  to  enter  into  a 
contract  of  bailment ;  that  the  offense  charged  against  him  de- 
pending upon  his  having  acted  in  a  manner  inconsistent  with 
the  terms  of  a  contract,  he  being  unable  to  enter  into  such  a 
contract,  cannot  be  guilty  of  the  offense.  It  seems  to  me  that 
this  contention  is  based  upon  an  assumption  which  is  not  cor- 
rect in  law.  It  is  not  correct,  as  it  appears  to  me,  to  use  the 
expression  "  contract  of  bailment "  in  a  sense  which  implies 
that  every  bailment  must  necessarily  in  itself  be  a  contract. 
I  do  not  so  understand  the  definition  of  the  term  "  bailment." 
It  is  perfectly  true  that  in  almost  all  cases  a  contract  either  ex- 
press or  implied  by  law  accompanies  a  bailment,  but  it  seems 
to  me  that  there  may  be  a  complete  bailment  without  the  con- 
tract. According  to  all  the  definitions,  as,  for  instance,  those 
given  in  Sir  "William  Jones,  Blackstone  and  Kent's  Commen- 
taries, 12th  ed.,  p.  764,  it  would  appear  that  a  bailment  con- 
sists in  the  delivery  of  an  article  upon  a  condition  or  trust.  It 
is  true,  I  know,  that  the  authors  of  those  various  definitions  go 
on  to  say  that  there  is  a  promise  or  contract  to  restore  the 
goods,  but  this  is  not,  as  it  seems  to  me,  the  bailment  itself,  but 
a  contract  that  arises  out  of  it.  It  may  be  true  that  the  pris- 
oner in  the  present  case  could  neither  expressly  nor  impliedly 
promise  to  restore  the  goods,  but,  nevertheless,  he  had  the 
goods  delivered  to  him  on  a  condition  or  trust,  and  so  delivered 
as  to  create  in  him  a  special  property.  That  being  so,  he  fraud- 
ulently appropriates  them  to  his  own  use  in  a  manner  incon- 
sistent with  the  special  property  so  created.  The  third  section 
of  24  and  25  Yiot.,  ch.  96,  says  in  effect  that  a  person  who  has 
obtained  delivery  of  and  a  special  property  in  goods,  and  who 
cannot,  therefore,  at  common  law,  be  guilty  of  larceny  of  such 
goods,  shall,  if  he  fraudulently  take  or  convert  the  same  to  his 
own  use,  be  guilty  of  statutory  larceny.  It  seems  to  me  that 
undoubtedly  the  prisoner,  though  a  minor,  had  the  special  prop- 
VOL.  V  — 20 
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erty  in  or  right  of  possession  of  these  goods,  which  was  con- 
templated by  those  who  framed  this  enactment  when  they  used 
the  term  of  "  bailee ; "  that,  having  such  special  property,  he 
proceeded  to  abuse  it  and  fraudulently  to  convert  the  goods  to 
his  own  use;  and  that  he  is,  therefore,  guilty  of  the  offense  cre- 
ated by  the  section.  He  is  guilty  of  the  offense,  not  because 
he  has  broken  a  contract  which  he  was  incapable  of  making, 
but  because,  being  capable  of  becoming  a  bailee  of  these  goods, 
and  having  become  one,  he  dealt  with  the  goods  in  such  a 
manner  as  by  the  terms  of  the  act  to  render  him  guilty  of  the 
crime  of  larceny. 

Cave,  J.  I  am  of  the  same  opinion.  The  case  is  one  of 
some  legal  interest,  because  it  raises  the  question  that  was  dis- 
cussed and  left  undetermined  in  the  case  of  Reg.  v.  Hobson,  L. 
&  0.,  93. 

On  consideration  of  the  point  I  have  come  to  the  conclusion 
that  the  conviction  should  be  affirmed,  on  the  following  grounds : 
The  definitions  of  the  term  "  bailment,"  as  given  by  the  author- 
ities, such  as  Sir  William  Jones  and  Blackstone,  are  very  similar. 
I  will  take  that  given  by  Sir  William  Jones  as  an  example. 
He  defines  a  bailment  to  be  "  a  delivery  of  goods  on  a  condition 
express  or  implied  that  they  shall  be  restored  by  the  bailee  to 
the  bailor,  or  according  to  his  directions,  as  soon  as  the  purpose 
for  which  they  were  bailed  shall  be  answered."  A  bailment, 
therefore,  is  a  delivery  on  condition.  It  is  true,  no  doubt,  that 
the  law  usually  implies  upon  such  a  bailment  a  contract  to 
redeliver  when  there  is  not  an  express  promise  to  do  so.  In 
the  case  of  a  married  woman  it  has  been  held  that  no  such 
contract  could  at  common  law  be  implied,  but,  though  there 
be  no  contract,  the  fact  of  the  delivery,  which  is  a  delivery 
upon  condition,  still  remains,  and  the  whole  transaction  is  not 
a  mere  nullity.  That  there  may  be  a  bailment  without  a  con- 
tract seems  to  me  to  be  shown  conclusively,  if  it  be  the  case 
that  the  delivery  upon  condition  creates  in  the  infant  a  special 
property  which  comes  to  an  end  when  the  condition  is  fulfilled, 
the  entire  property  then  reverting  to  the  bailor.  The  delivery 
of  goods  on  a  condition  to  an  infant  must,  as  it  appears  to  me, 
create  in  him  a  special  property  which  is  so  far  recognized  and 
protected  by  the  law  that  he  could  bring  an  action,  whilst  the 
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special  property  lasted,  against  any  person  depriving  him  of 
the  goods.  His  property,  however,  is  not  absolute ;  it  can  only 
exist  till  the  condition  is  fulfilled ;  the  owner  can  then  demand 
the  return  of  the  property  and  maintain  an  action  for  the  con- 
version of  it  if  not  redelivered.  The  law  thus  recognizing  a 
special  property  in  the  infant,  he  is  to  all  intents  and  purposes 
a  bailee  of  the  goods,  though  the  law  does  not  in  his  case  imply 
a  contract  to  perform  the  terms  of  the  bailment.  That  being 
so,  it  seems  to  me  that  the  case  is  clearly  within  the  mischief 
of  the  third  section  of  24  and  25  Vict.,  ch.  96,  and  I  cannot 
see  why  the  infant  is  not  a  bailee  for  the  purposes  of  the 
section. 

Dat,  Smith  and  Wills,  JJ.,  concurred. 

Some  doubt  having  been  raised  d,s  to  the  correctness  of  the 
above  decision,  the  question  was  subsequently  ordered  to  be 
re-argued,  and  was  re-argued  on  the  20th  of  June  before  Lord 
Coleridge,  C.  J.,  Grove  and  Denman,  JJ.,  Pollock,  B.,  Field, 
J.,  Huddleson,  B.,  Manisty,  Hawkins,  Mathew,  Cave,  Day, 
Smith  and  Wills,  JJ. 

The  lord  chief  justice  stated  that  the  court  did  not  sit  as 
a  court  of  criminal  appeal  to  hear  the  case  by  way  of  appeal 
against  the  above  decision,  but  as  an  assembly  of  the  judges 
in  accordance  with  the  old  practice  at  common  law  previous 
to  the  statute  11  and  12  Yict.,  ch.  78. 

After  the  court  had  heard  the  arguments  of  the  counsel  for 
the  prisoner  and  for  the  crown,  the  lord  chief  justice  an- 
nounced that  the  majority  of  the  court  were  of  opinion  that 

the  prisoner  was  rightly  convicted. 

Conviction  affirmed. 


State  v.  !Nixon. 

(32  Kan.,  205.) 

Insanity  as  a  defense:  Instructions — Reasonable  doubt. 

1.  Test  op  mental  CAPACiTy. — A  person  accused  of  crime  who  had  suf- 
ficient intelligence  and  reasoning  powers  to  know  what  he  was  doing, 
that  it  was  wrong,  and  the  will  and  mental  powers  to  do  or  not  to  do 
it,  in  contemplation  of  law  is  responsible. 
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2.  Reasonable  doubt  as  to  sanity. —  Where  the  jury  entertain  a  reason- 
able doubt  as  to  whether  the  defendant  is  sane  or  insane,  with  respect 
to  the  particular  acts  charged  against  him,  they  should  acquit. 

Appeal  from  Russell  District  Court. 

W.  A.  Johnstmi,  attorney-general,  and  Edwin  A.  Austin,  for 
the  state. 

J.  G.  Mohler.  for  appellant. 

Yalbntinb,  J.  This  was  a  criminal  prosecution  for  murder 
in  the  iirst  degree.  The  defendant,  Daniel  M.  Nixon,  was 
charged  with  killing  William  Crawford,  in  Trego  county,  on 
the  9th  day  of  September,  1880,  by  shooting  him  with  a  gun 
loaded  with  gunpowder  and  leaden  balls.  For  reasons  not 
necessary  to  be  stated,  the  case  was  tried  in  Russell  county, 
where  the  defendant  was  convicted  of  murder  in  the  second 
degree,  and  sentenced  to  imprisonment  for  life.  On  the  trial 
it  was  admitted  by  the  defendant  that  he  killed  Crawford,  as 
charged  in  the  information,  but  he  interposed  two  defenses: 
First,  self-defense ;  second,  insanity ;  the  latter  of  which  was 
the  real  and  the  important  defense. 

No  claim  is  made  in  this  court  that  the  court  below  erred 
with  reference  to  the  first-named  defense ;  hence  it  is  not  neces- 
sary for  us  to  again  mention  it. 

With  reference  to  the  defense  of  insanity,  the  defendant 
claims  that  the  court  below  erred  in  its  instructions  given  to 
the  jury,  and  also  erred  in  refusing  to  give  certain  other  in- 
structions asked  for  by  him,  and,  consequently,  erred  in  over- 
ruling the  defendant's  motion  for  a  new  trial ;  and  these  are 
the  only  rulings  of  the  court  below  alleged  for  error  in  this 
court,  or  relied  upon  by  the  defendant  for  a  reversal  of  the 
judgment  of  the  court  below.  The  instructions  given  by  the 
court  below  with  reference  to  insanity  read  as  follows : 

''  The  counsel  for  the  defendant  claim  also,  here,  that  the  de- 
fendant should  not  be  held  responsible  for  these  acts  alleged  or 
proved  against  him,  no  matter  what  they  are,  because  of  the 
fact  of  the  defendant's  insanity.  Upon  this  question,  I  say,  in 
the  outset,  that  the  cardinal  rule  of  responsibility  in  the  crim- 
inal law,  when  judging  of  the  acts  of  men,  is,  was  the  accused, 
at  the  time  of  doing  the  act  complained  of,  conscious  of  the 
nature  of  his  act,  or  did  he  know  that  it  was  wrong  to  do  it  ? 
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"  'Sovf  there  are  many  sorts  of  diseases  of  the  mind  that  are 
dwelt  upon  and  discussed  by  physicians  and  psychologists  in 
these  days,  and  that  are  presented  in  court  for  the  considera- 
tion of  a  jury,  and  upon  which  the  jury  is  asked  to  find  that 
the  mind  of  the  accused  was,  at  the  time  in  question,  so  over- 
thrown as  to  make  him  wholly  irresponsible,  and  therefore 
that  he  should  be  acquitted  for  his  otherwise  unlawful  acts, 
^ow, however  varied  these  diseases  maybe, —  for  they  may  be 
as  varied  as  the  diseases  of  the  body, —  I  say  to  you,  they  aU 
come  under  the  great  or  generic  head  of  insanity,  and  the 
main  test  is  the  rule  that  I  have  just  given.  All  else  is  argu- 
ment or  minor  rule  under  this  head,  and  which  must  resolve 
itself  back  to  it.  I  will  not  discuss  the  evidence  in  the  case 
upon  this  question, —  counsel  will  do  so  at  length,  I  appre- 
hend,—  and  after  applying  it  to  the  I'ules  I  herein  lay  down,  I 
trust  you  may  be  fully  able  to  discern  that  which  is  right. 
One  or  two  things  more,  however,  I  should  say: 

"  The  testimony  here,  by  deposition  and  otherwise,  covers 
several  years  in  the  defendant's  life.  This  is  all  proper  tes- 
timony, and  you  should  consider  it  for  what  you  may  think  it 
is  worth  as  bearing  upon  the  question  as  I  have  stated  it,  re- 
membering that  it  is  the  condition  of  the  defendant's  mind  at 
the  time  when  he  fired  the  fatal  shot  or  shots  upon  which  you 
are  to  judge  him,  and  that  all  or  any  of  this  testimony  is  only 
competent  as  it  may  throw  light  upon  his  probable  and  actual 
condition  at  that  point  of  time.  Some  of  the  witnesses  have 
testified  that  the  defendant  had  the  reputation  at  his  old  home 
in  Illinois  of  being  insane.  Some  witnesses  have  given  it  as 
their  opinion,  from  acquaintance  with  and  knowledge  of  him 
and  his  acts,  that  he  was  insane;  some,  that  he  was  sane  on 
some  subjects  and  insane  on  others ;  some,  that  he  was  insane 
at  times  and  sane  at  others ;  some,  that  he  was  melancholy  at 
times ;  one,  at  least,  that  his  reputation  was  of  laboring  under 
delusions ;  others,  that  he  was  eccentric, ,  and  so  forth.  You 
should  consider  this  testimony  as  it  is.  I  do  not  pretend  to 
quote  it,  but  only  to  partially  classify  it.  Many  of  these  wit- 
nesses have  testified  as  to  circumstances  in  his  life,  and  that 
the  reasons  of  the  conditions  of  mind,  or  some  of  them,  that 
they  have  given,  were  from  special  causes  named  by  them. 
These  causes  are  at  least  three  or  four.     You  should  also  con- 
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sider  the  testimony  of  those  witnesses  who  testify  of  him  since 
his  residence  in  Kansas.  The  defendant  himself  has  also  ap- 
peared before  you.  If  you  should  believe,  from  all  this  testi- 
mony and  circumstances,  that  the  mind  of  the  defendant  was 
diseased,  you  would  then  further  inquire :  Was  he  at  the  time 
of  the  killing  laboring  under  such  a  defect  of  reason  and  in- 
tellect as  not  to  know  the  nature  and  quality  of  that  particular 
£ict  he  was  doing;  or,  if  he  did  know  this,  that  he  did  not 
know  that  he  was  doins:  wrong:?  If  he  had  sufficient  intelli- 
gence  and  reasoning  powers  to  know  what  he  is  doing ;  that  it 
was  wrong ;  and  the  will  and  mental  powers  to  do  or  not  to  do 
it, — then,  in  contemplation  of  law,  he  is  responsible  for  the 
act  he  has  done.  The  law  recognizes  what  seems  to  be  an  in- 
controvertible fact,  that  a  person  may  be  sane  upon  some  ques- 
tions and  insane  upon  others,  and  that  he  wiU  be  responsible 
morally  and  legally  for  acts  done  on  those  subjects  on  which 
he  is  sane,  and  irresponsible  for  action  upon  those  subjects 
wherein  he  is  insane.  Hence  the  rule  that  I  have  laid  down ; 
and  the  question  always  is  as  to  sanity  and  responsibility 
upon  the  particular  act  in  question.  This  is  called  partial  in- 
sanity, and  it  is  not  necessary  that  it  should  be  total.  In  this, 
as  in  all  cases  of  prosecution  for  alleged  crime,  the  defendant 
is  presumed  to  be  innocent  of  the  charge  made  against  him, 
and  innocent  of  any  other  degree  of  crime  included  in  such 
charge ;  innocent  of  the  act  alleged  to  have  been  done  and  in- 
nocent of  any  guilty  intent.  This, presumption  stands  at  law 
and  continues  until  and  unless  the  contrary  is  proven  by  the 
evidence,  and  until  each  and  every  ingredient  and  element  of 
the  crime  is  proved  by  such  evidence. 

"  When  there  is  a  reasonable  doubt,  therefore,  whether  the 
guilt  of  the  defendant  is  satisfactorily  proven  by  the  evidence, 
you  must  acquit ;  and  when  such  guilt  is  satisfactorily  proven, 
but  there  is  a  reasonable  doubt  in  which  of  two  or  more  de- 
grees of  an  offense  the  defendant  is  guilty,  there  can  be  only 
a  conviction  for  the  lower  degree. 

"Upon  the  question  of  insanity,  I  say  that  every  person  is 
supposed  [presumed]  in  the  law  to  be  sane  until  the  contrary 
appears.  It  devolves  upon  the  defendant,  therefore,  in  tlie 
first  instance,  to  raise  the  question.     When  he  does  so,  and  in- 
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troduces  testimony  fairly  tending  to  prove  the  same,  our  supreme 
court  has  laid  down  the  following  rule :  '  In  a  criminal  action, 
where  the  defense  of  insanity  is  set  up,  it  does  not  devolve 
upon  the  defendant  to  prove  that  he  is  insane  by  a  preponder- 
ance of  the  evidence ;  but  if,  upon  the  whole  of  the  evidence 
introduced  on  the  trial,  together  with  all  the  legal  presump- 
tions applicable  to  the  case  under  the  evidence,  there  should  be 
a  reasonable  doubt  as  to  whether  the  defendant  is  sane  or  in- 
sane, he  must  be  acquitted.'  And  where  habitual  unsoundness 
of  mind  is  once  shown  to  exist,  either  wholly  or  partially,  it  is 
presumed  to  continue  until  the  presumption  is  rebutted  by  com- 
petent proof. 

"  The  jury  can,  in  determining  this  case,  or  any  question  in- 
volved, take  into  consideration,  or,  rather,  call  to  their  aid,  all 
such  general  knowledge  as  is  common  to  mankind. 

"  If  you  should  not  be  satisfied  that  the  defense  of  insanity 
should  prevail,  you  should  consider  any  testimony  introduced 
upon  that  question  for  whatever  you  might  think  it  worth,  as 
bearing  upon  the  question  of  the  beliefs  of  the  defendant  of  the 
imminence  of  his  danger  when  assailed  by  the  deceased,  if  you 
should  believe  he  was  assailed.  In  fact,  you  should  decide  no 
question  until  considering  all  the  evidence  that  may  bear  upon 
it.     .     .     . 

"  If  you  should  believe  that  the  allegations  of  the  information 
would  be  made  out  by  the  state  were  there  no  defense  here,  it 
would  be  well,  then,  for  you  to  consider  —  First,  this  defense 
of  insanity.  If  you  should  say  that  it  should  prevail,  under  the 
rules  I  have  given  you  on  that  subject,  you  would  then  acquit ; 
for  if  a  man  is  not  found  responsible  for  his  act  in  law,  he  is 
innocent  of  it,  no  matter  how  monstrous,  physically,  it  may 
appear.  But  if  you  should  here  say  he  should  be  held  respon- 
sible for  it,  you  would  then  turn  and  determine  more  exactly 
the  nature  of  the  act  itself,  and  here  would  arise  the  question 
of  self-defense." 

The  defendant  asked  the  court  below  to  give  certain  instruc- 
tions to  the  jury,  which  the  court  refused,  and  the  defendant 
duly  excepted,  among  which  are  the  following,  wliich  the  de- 
fendant still  claims  the  court  below  erred  in  refusing  to  give, 
to  wit: 

"  (2)  In  criminal  trials  the  burden  of  proof  is  always  on  the 
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state,  and  it  never  shifts  to  the  defendant.  The  state  is  there- 
fore required  to  malie  out  every  portion  of  its  case  by  compe- 
tent testimony,  or  the  defendant  must  be  acquitted. 

"  (5)  In  a  criminal  action,  when  the  defense  of  insanity  is 
set  up,  it  does  not  devolve  upon  the  defendant  to  prove  that  he 
is  insane  by  a  preponderance  of  the  evidence;  but  if,  upon 
the  whole  of  the  evidence  introduced  on  the  trial,  together 
with  all  the  legal  presumptions  applicable  to  the  case,  under 
the  evidence,  there  should  be  a  reasonable  doubt  as  to  whether 
the'  defendant  is  sane  or  insane,  he  must  be  acquitted. 

"  (5^)  Where  habitual  unsoundness  of  mind  is  once  shown  to 
exist,  either  wholly  or  partially,  it  is  presumed  to  continue  to 
exist  until  the  presumption  is  rebutted  by  competent  proof 
beyond  a  reasonable  doubt. 

"  (9)  So  far  as  a  person  acts  under  the  influence  of  mental 
disease  he  is  not  criminally  accountable;  and  the  jury  in  a 
criminal  case  must  be  satisfied  beyond  a  reasonable  doubt  of 
the  defendant's  mental  capacity  to  commit  the  crime  charged, 
or  they  must  acquit.  The  defendant  in  a  criminal  case  is  not 
required  to  prove  his  insanity  in  order  to  avail  himself  of  that 
defense,  but  merely  to  create  a  reasonable  doubt  on  this  point, 
whereupon  the  burden  of  proving  his  sanity  falls  upon  the 
state. 

"  (10)  "Where  the  delusion  of  a  party  is  such  that  he  has  a 
real  and  firm  belief  of  the  existence  of  a  fact  which  is  wholly 
imaginary,  and  under  that  insane  belief  he  does  an  act  which 
would  be  justifiable  if  such  fact  existed,  he  is  not  responsible 
for  such  act. 

"  If  the  jury  entertain  a  reasonable  doubt  as  to  the  sound- 
ness of  the  mind  of  the  prisoner  at  the  time  of  the  commission 
of  the  homicide  charged,  he  is  entitled  to  the  benefit  of  that 
doubt,  as  he  would  be  to  the  benefit  of  a  doubt  as  to  any  othei' 
material  fact  in  the  case ;  it  being,  under  the  statute  of  this 
state,  a  necessary  ingredient  of  the  offense  that  the  person 
charged  shall,  at  the  time  of  the  commission  of  the  offense,  be 
of  sound  mind ;  and  if  the  evidence  shows  that  the  prisoner,  at 
the  time  of  the  commission  of  the  act,  was  not  of  sound  mind, 
although  the  jury  may  believe  he  had  judgment  and  reason 
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sufficient  to  discriminate  between  right  and  wrong  in  the  or- 
dinary affairs  of  life,  even  at  the  time  of  the  commission  of  the 
offense,  they  cannot  find  him  guilty,  but  must  acquit. 

"  (11)  If  the  jury  believe  that  the  defendant,  at  the  time  of 
the  alleged  homicide,  labored  under  a  partial  delusion  only,  and 
is  not  in  other  respects  insane,  he  must  be  considered  in  the 
same  situation  as  to  responsibility  as  if  the  fact  with  regard  to 
which  the  delusion  exists  was  real.  For  example,  if,  under  the 
influence  of  his  delusion,  he  supposes  another  man  to  be  in  the 
act  of  attempting  his  life,  and  he  kills  that  man,  as  he  supposes, 
in  self-defense,  he  will  be  exempt  from  punishment,  and  in  stch 
case  you  must  acquit. 

"(12)  Monomania  may  operate  as  an  excuse  for  a  criminal 
act  when  the  delusion  is  such  that  the  person  under  its  influ^ 
ence  has  a  real  and  firm  belief  of  some  fact  not  true  in  itself, 
but  which,  if  it  were  true,  would  excuse  his  act ;  as,  when  the 
belief  is  that  the  party  killed  had  an  immediate  design  upon  his 
life,  and  under  that  belief  the  insane  man  kills  in  supposed 
self-defense,  in  such  case  he  is  not  guilty,  and  you  must  acquit. 

"  (13)  If  the  jury  believe  from  the  evidence  that  the  defend- 
ant was  insane  at  times,  but  not  continuously  so,  then  it  will 
devolve  upon  the  state  to  prove  to  the  satisfaction  of  the  jury, 
beyond  all  reasonable  doubt,  that  at  the  time  of  the  homicide 
the  defendant  was  not  laboring  under  such  insanity,  and  com- 
mitted the  act  in  one  of  his  sane  intervals ;  and  unless  the  state 
so  proves  to  your  satisfaction,  beyond  all  reasonable  doubt, 
you  must  acquit." 

The  defendant  excepted  to  the  refusal  of  the  court  to  give 
the  instructions  asked  for  by  him,  but  did  not  except  to  the 
charge  of  the  court,  or  to  anj"^  portion  thereof,  or  to  any  in- 
struction given  by  the  court  to  the  jury,  except  as  follows: 

"  To  the  giving  of  which  instructions,  and  to  each  and  every 
portion  thereof,  said  defendant,  Daniel  M.  Nixon,  by  his  attor- 
ney, then  and  there  duly  excepted.  At  the  close  of  which  charge 
the  counsel  for  the  defense,  J.  G.  Mohler,  Esq.,  arose  and  said: 
'  If  it  please  the  gentlemen  on  the  other  side  we  will  submit 
this  case  without  argument.  The  charge  of  the  court  suits  us, 
is  plain,  and  a  better  speech  than  we  can  make,  and  we  will 
submit  the  case  right  here.' " 

The  counsel  for-the  prosecution,  however,  did  not  agree  to 
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submit  the  case  without  argument,  and  so  the  case  was  argued 
by  counsel  to  the  jury,  and  the  jury  found  the  defendant  guilty, 
as  heretofore  stated. 

The  first  question  to  be  considered  in  this  case  is  whether 
the  court  below  adopted  the  correct  rule  with  reference  to 
criminal  responsibility  in  cases  of  insanity.  The  court  below 
stated  the  rule  as  follows:  "  "Was  the  accused,  at  the  time  of 
doing  the  act  complained  of,  conscious  of  the  nature  of  his  act, 
or  did  he  know  that  it  was  wrong  to  do  it."  We  think  the 
rale  as  stated  by  the  court  below  is  substantially  correct. 
Where  a  person,  at  the  time  of  the  commission  of  an  alleged 
crime,  has  sufficient  mental  capacity  to  understand  the  nature 
and  quality  of  the  particular  act  or  acts  constituting  the  crime, 
and  the  mental  capacity  to  know  whether  they  are  right  or 
wrong,  he  is  generally  responsible  if  he  commit  such  act  or 
acts,  whatever  may  be  his  capacity  in  other  particulars;  but  if 
he  does  not  possess  this  degree  of  capacity,  then  he  is  not  so 
responsible.  In  other  words,  if  he  has  mental  capacity  suffi- 
cient to  distinguish  between  right  and  wrong,  with  respect  to 
the  particular  act  or  acts  constituting  the  alleged  crime,  he 
should  be  held  responsible  for  the  commission  of  such  act  or 
acts,  although  he  might  be  insane  or  imbecile  'Vfith  respect  to 
other  matters ;  but  if  he  does  not  possess  such  capacity,  then, 
of  course,  he  should  be  held  to  be  irresponsible. 

We  do  not  think  that  it  is  necessary  to  cite  authorities  upon 
this  subject,  as  all  the  leading  cases  with  reference  thereto  may 
be  found  quoted  or  cited  in  Lawson's  work  on  "  Insanity  as  a 
Defense  to  Crime."  It  is  possible  that  an  insane  uncontrollable 
impulse  is  sometimes  sufficient  to  destroy  criminal  responsibil- 
ity, but  this  is  probably  so  only  where  it  destroys  the  power 
of  the  accused  to  comprehend  rationally  the  nature,  character 
and  consequences  of  the  particular  act  or  acts  charged  against 
him,  and  not  where  the  accused  still  has  the  power  of  know- 
ing the  character  of  the  particular  act  or  acts,  and  that  they 
are  wrong.  Indeed,  it  would  seem  dangerous  to  society  to  say 
that  a  man  who  knows  what  is  right  and  wrong,  may,  never- 
theless, for  any  reason,  do  what  he  knows  to  be  wrong  without 
any  legal  responsibility  therefor.  The  law  will  hardly  recog- 
nize the  theory  that  any  uncontrollable  impulse  may  so  take 
possession  of  a  man's  faculties  and  powers  as  to  compel  him  to 
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do  what  he  knows  to  be  wrong  and  a  crime,  and  thereby  re- 
lieve him  from  all  criminal  responsibility.  Whenever  a  man 
understands  the  nature  and  character  of  an  act,  and  knows 
that  it  is  wrong,  it  would  seem  that  he  ought  to  be  held  legally 
responsible  for  the  commission  of  it,  if  in  fact  he  does  com- 
mit it.  But  upon  this  question  of  insane  uncontrollable  im- 
pulse we  do  not  wish  to  express  any  very  definite  opinions,  as 
we  do  not  think  the  question  is  presented  to  us  in  this  case. 

The  next  question  to  be  considered  is,  whether  the  court 
below  erred  in  charging  the  jury  with  respect  to  the  burden 
of  proof.  The  defendant  claims  that  the  court  below  erred  in 
not  charging  the  jury,  that  if,  from  the  evidence,  they  enter- 
tained a  reasonable  doubt  as  to  whether  the  defendant  was 
sane  or  insane,  they  should  acquit.  The  /State  v.  Crawford,  11 
Kan.,  32.  Now,  it  would  seem  that  the  court  below  did  not 
charge  the  jury  to  this  effect  in  as  direct  and  explicit  terms  as 
it  probably  should  have  done;  but  still  we  think  the  court  gave 
substantially  this  charge.  In  the  first  place,  the  court,  in  its 
instructions  to  the  jury,  defined  murder  to  be  "  when  a  person 
of  sound  memory  and  discretion  unlawfully  killeth  any  reason- 
able creature  in  being,  and  in  the  peace  of  the  state,  with 
Tnalioe  aforethought,  either  express  or  implied ; "  and  instructed 
the  jurj^  that  even  murder  in  the  second  degree  "  must  be  com- 
mitted purposely  and  malioiously."  It  will  therefore  be  seen, 
from  this  definition,  that  murder  can  be  committed  only  by  "  a 
person  of  sound  memory  and  discretion,"  and  only  by  a  per- 
son who  could  commit  the  same  "  purposely  and  maliciousl}^" 
In  other  words,  insane  persons  cannot  commit  murder.  Hence, 
if  the  defendant  was  insane  as  to  the  particular  act  or  acts 
with  which  he  was  charged,  he  did  not  commit  murder.  The 
court  also  instructed  the  jury  that  the  defendant  was  to  be 
presumed  innocent  until  the  contrary  was  proved,  and  until 
each  and  every  ingredient  and  element  of  the  offense  was 
proved ;  and  that  if  there  was  a  reasonable  doubt  as  to  whether 
his  guilt  was  satisfactorily  shown,  he  must  be  acquitted.  Now, 
if  the  jury  had  a  reasonable  doubt  as  to  whether  the  defend- 
ant was  sane  or  not,  with  respect  to  the  matters  charged 
against  him,  they  must  necessarily  have  had  a  reasonable  doubt 
as  to  whether  he  was  guilty  of  murder  or  not ;  for  if  he  was 
insane  he  could  not  have  been  guilty  of  nmrder.     That  is,  to 
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doubt  his  sanity  was  to  doubt  his  guilt;  and  the  jury  were  in- 
structed that  if  they  entertained  a  reasonable  doubt  of  his 
guilt  thej'  must  acquit.  And  this  general  instruction  with  re- 
gard to  "  reasonable  doubt "  covered  the  question  of  soundness 
of  mind,  or  insanity,  as  well  as  all  other  questions  in  the  case. 
The  court  also  instructed  the  jury  that  "  in  a  criminal  action, 
where  the  defense  of  insanity  is  set  up,  it  does  not  devolve 
upon  the  defendant  to  prove  that  he  is  insane  by  a  preponder- 
ance of  the  evidence,  but  if,  upon  the  whole  of  the  evidence 
introduced  on  the  trial,  together  with  all  the  legal  presump- 
■  tions  applicable  to  the  case,  under  the  evidence,  there  should 
be  a  reasonable  doubt  as  to  whether  the  defendant  is  sane  or 
insane,  he  must  be  acquitted." 

We  thint  it  is  true  that  some  of  the  instructions  of  the  court 
below  are  justly  subject  to  the  criticism  which  counsel  for  the 
defendant  has  seen  fit  to  bestow  upon  them,  and  yet  we  can- 
not say  that  any  of  them  are  so  erroneous  as  to  require  a  re- 
versal of  the  judgment  below.  The  defendant  in  this  case, 
through  his  counsel,  did  in  fact  "  raise  the  question  "  of  insan- 
ity'', and  did  in  fact  introduce  "  testimony  fairly  tending  to 
prove  the  same,"  and  the  court  instructed  the  jury  that  all 
such  testimony  was  proper,  and  should  be  considered  by  the 
jury.  Hence,  so  far  as  this  case  is  concerned,  it  is  immaterial 
that  the  court  below  instructed  the  jury  that  it  devolved  upon 
the  defendant  in  the  first  instance  to  raise  the  question  of  in- 
sanity, and  to  introduce  testimony  fairly  tending  to  prove  the 
same ;  for  such  was  in  fact  and  beyond  all  doubt  done ;  and  no 
evidence  was  introduced  by  the  prosecution,  or  by  any  one  else 
except  the  defendant,  tending  to  prove  that  the  defendant  was 
insane. 

With  respect  to  the  special  instructions  asked  for  by  the  de- 
fendant and  refused  by  the  court,  w^e  think  the  court  should 
have  given  some  of  them.  We  think  the  court  should  have 
given  the  instructions  numbered  5,  5^^  and  9.  The  court,  how- 
ever, did  give  the  instructions  numbered  5  and  5|-,  except  that 
it  struck  out  from  the  one  numbered  5^  the  words  "beyond  a 
reasonable  doubt."  We  think  these  words  should  have  been 
allowed  to  remain ;  yet,  as  the  court  gave  other  instructions 
with  reference  to  reasonable  doubt,  we  cannot  say  that  the 
court  committed  such  material  error  by  striking  these  words 
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out  as  to  require  a  reversal  of  its  judgment.  The  instruction 
numbered  9  also  seems  to  have  been  substantially  given  in 
other  instructions.  Instructions  numbered  10,  11  and  12  are 
hardly  applicable  to  this  case,  and  might  have  misled  the  jury 
if  they  had  been  given.  Instructions  2  and  13  might  properly 
have  been  given,  though  we  cannot  say  that  the  court  erred  in 
refusing  them.  Besides,  it  might  have  been  necessary  to 
change  these  instructions  in  some  particulars  in  order  to  pre- 
vent their  misleading  the  jury.  With  respect  to  instruction 
numbered  2,  we  might  further  say  that  the  court,  in  its  gen- 
eral charge,  instructed  the  jury  that  the  burden  of  proof  was 
on  the  state,  and  that  it  devolved  upon  the  state  to  prove  the 
defendant's  guilt  beyond  a  reasonable  doubt ;  and  this  would 
seem  to  be  all  that  was  necessary.  Indeed,  it  would  seem  that 
the  court  below  gave  to  the  jury,  in  its  general  charge,  the 
substance  of  all  the  instructions  asked  for  by  the  defendant 
which  the  court  was  bound  to  give. 

After  a  careful  consideration  of  the  whole  case,  we  have 
found  ourselves  unable  to  say  that  the  court  below  committed 
any  material  error,  and  therefore  its  judgment  wiU.  be  af- 
firmed. 

(All  the  justices  concurring.) 

[The  editor  is  indebted  to  Harold  N.  Moyer,  M.  D.,  of  Chicago,  formerly 
assistant  physician  to  the  Illinois  Eastern  Hospital  for  the  Insane,  for  the 
following  note  to  the  above  case.  Dr.  Moyer  has  visited  and  studied  the 
workings  of  many  institutions  for  the  insane  in  Europe  and  America,  and 
has  given  much  thought  to  the  subject  of  insanity.  His  opinion  will  doubt- 
less be  of  interest  to  the  profession  from  a  medico-legal  standpoint. —  Ed.] 

Note. —  (A)  The  view  here  taken,  that  a  person,  to  be  held  responsible, 
must  know  the  nature  of  the  act,  and  must  also  have  the  will  and  mental 
powers  to  do  or  not  to  do  it,  is  in  exact  accord  with  the  views  of  those  who 
have  had  the  largest  opportunities  in  observing  the  workings  of  the  mind  of 
the  insane.  Great  light  is  thrown  upon  these  cases  by  studjjng  the  conduct 
of  the  insane  as  a  whole.  Those  acts  which  have  little  or  no  ethical  signifi- 
cance are  frequently  of  this  character,  and  in  those  oases  our  judgment  is 
not  biased  by  possible  motive.  The  doctrine  held  by  the  higher  court  — 
that  it  would  be  dangerous  to  society  to  admit  that  a  person  might  do 
wrong  against  his  will ;  that  expediency  is  to  be  the  rule  of  action  in  these 
cases  —  seems  monstrous.  Is  a  man  to  be  convicted  of  crime,  for  which  he  is 
insane  and  irresponsible,  for  the  good  of  society?  This  view  is  certainly 
opposed  to  the  spirit  of  the  law  and  justice.  The  question  is  as  to  the  fact  — 
not  as  to  expediency  or  inexpediency  of  admitting  it  —  may  an  individual 
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commit  crime  the  nature  of  which  he  fully  recognizes  while  laboring  under 
such  a  defect  of  the  will  that  he  is  unable  to  resist  the  morbid  impulse?  We 
think  that  even  a  superficial  study  of  lunatics,  as  they  are  and  not  as  they 
are  supposed  to  be,  would  bring  out  many  facts  of  this  kind.  This  uncon- 
trollable impulse,  or  imperative  conception,  is  one  of  the  most  frequent  and 
difficult  symptoms  to  meet  in  caring  for  lunatics.  Given  the  fact,  it  is 
clearly  the  duty  of  the  court  to  admit  it,  and  to  formulate  such  principles 
that  the  guilty  may  be  punished  and  the  innocent  protected. 

(B)  The  theory  of  partial  insanity  as  here  laid  down  —  that  a  person  may 
on  one  subject  or  set  of  subjects  be  insane  and  irresponsible,  and  on  all 
others  be  sane  and  responsible  —  cannot  be  so  readily  admitted.  Color  is 
lent  to  this  view  by  the  fact  that  all  insanities  in  which  there  is  not  absolute 
imbecility  or  incoherence  always  assume  a  certain  form  and  direction. 
There  is  always  a  set  of  ideas  in  which  the  defect  is  more  marked.  It  will 
be  seen  from  this  that  in  aU  cases  where  there  is  not  complete  overthrow  of 
the  mind  we  have  a  more  or  less  "partial"  derangement;  but  this  is  not 
the  sense  in  which  it  is  here  used.  Cases  have  been  recorded,  in  which 
there  seems  to  exist  but  a  single  delusion ;  but  the  difficulty  in  fixing  the 
responsibility  for  crime  not  connected  with  the  particular  delusion,  in  these 
cases,  would  be  that  reasonable  doubt  which  the  law  raises.  That  a  person 
can  suffer  from  such,  a  disease  of  the  miud  in  one  direction,  with  all  the 
mental  impairment  that  the  development  of  a  delusion  implies,  and  in  all 
other  directions  be  sane  beyond  a  reasonable  doubt,  is  certainly  opposed  to 
our  present  knowledge  of  mental  physiology  and  pathology.  Again  the 
extreme  rarity  of  these  cases  —  the  writer,  in  a  somewhat  extensive  experi- 
ence, having  seen  but  one.  The  possibility  of  concealed  delusions  and  other 
factors  render  the  theory  of  partial  insanity,  as  here  expressed,  of  limited 
and  doubtful  application. 


People  v.  Casey  and  ahothbk. 

(65  Cal.,  260.) 

Instructions  must  not  assume  that  a  fact  is  proved. 

1.  When  the  constitution  declares  that  "judges  shall  not  charge  juries 

with  respect  to  matters  of  fact,  but  may  state  the  testimony  and  de- 
clare the  law,"  it  is  violated  by  an  instruction  which  declares  that 
"  the  testimony  in  the  case  shows"  certain  facts  prejudicial  to  the  de- 
fendant. It  is  for  the  jury  exclusively  to  determine  what  the  testi- 
mony shows. 

2.  Certain  instructions  reviewed,  and  held  erroneous. 

Appeal  from  a  judgment  of  the  Superior  Court  of  Tehama 
County. 
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A.  W.  Gale  and  J.  Hobherson,  for  appellants. 
Attorney- General  Marshall,  District- Attorney  Lewis  and  J. 
T.  Matlock,  for  respondent. 

Shaepstein,  J.  It  appears  by  the  record  that  the  court  com- 
menced its  charge  to  the  jury  with  the  statement  that  the  de- 
fendants were  charged  with  the  crime  of  burglary,  and  then 
read  the  statutory  definition  of  the  crime.  At  the  request  of 
defendants'  counsel  the  court  instructed  the  jury  that,  "  unless 
you  [the  jury]  find  that  the  defendants,  at  the  time  they  en- 
tered the  house  referred  to,  had  in  their  minds  the  intent  to 
commit  larceny^  you  must  find  them  not  guilty.  To  constitute 
a  crime  there  must  be  a  union  of  evil  intent  and  evil  act." 
Some  other  instructions  were  given,  after  which  the  court 
gave  the  following:  "  The  testimony  in  the  case  shows  that 
the  defendants,  after  they  had  taken  the  property  to  Thomp- 
son's, and,  as  Thompson  stated,  endeavored  to  dispose  of  it, 
that  they  denied  ever  having  seen  the  property  before."  This 
is  in  clear  violation  of  that  clause  of  the  constitution  which 
declares  that  "  judges  shall  not  charge  juries  with  respect  to 
matters  of  fact,  but  may  state  the  testimony  and  declare  the 
law."  To  state  the  testimony  is  one  thing;  to  declare  what 
it  shows  is  another  and  very  diiferent  thing.  It  is  for  the  jury 
exclusively  to  determine  what  the  testimony  shows. 

After  the  jury  had  been  out  four  hours  they  returned  into 
court  and  requested  further  instructions.  The  court  then  in- 
structed them  that  "  Walbridge  testified  that  the  quilts  were 
his,  and  were  in  the  U'nion  hotel  the  day  before  they  were 
missed."  The  court  was  in  error.  Walbridge  so  testified  as  to 
one  of  the  quilts  only.  He  said  he  could  not  swear  to  the 
other  two ;  they  looked  like  the  ones  he  had ;  he  could  not 
swear  to  them.  If  it  were  clear  to  our  minds  that  this  error 
could  not  have  prejudiced  the  defendants,  we  might  disregard 
it ;  but,  as  we  view  the  case,  they  may  have  been  prejudiced  by 
it.  If  all  three  of  the  quilts  had  been  positively  identified  by 
Walbridge  as  his,  and  as  having  been  in  his  hotel,  the  evidence 
would  be  somewhat  stronger  against  the  defendants  than  it 
now  is.  As  the  case  now  stands,  it  does  not  positively  appear 
to  whom  two  of  the  quilts  belonged,  or  that  they  were  taken 
from  the  house  of  Walbridge.  Therefore,  the  testimony  of 
Walbridge,  as  stated  by  the  court,  is  somewhat  stronger  against 
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the  defendants  than  it  was  as  given  by  "Walbridge.  •  The  court 
at  the  same  time  instructed  the  jury  that  "if  the  defendants 
took  the  quilts  between  sunset  and  sunrise  they  committed 
burglary  in  the  first  degree."  The  only  question  which  can 
arise  in  regard  to  this  is  whether  the  jury  must  not  be  pre- 
sumed to  have  understood  by  it  that  if  the  defendants  entered 
the  house  mentioned  in  the  indictment  between  sunset  and  sun- 
rise, and  stole  the  quilts  mentioned  in  the  indictment  from  said 
house,  they  committed  burglary  in  the  first  degree ;  in  other 
words,  that  the  jury  connected  this  instruction  with  those 
which  had  been  previously  given.  Possibly  they  did ;  but  we 
cannot  base  a  presumption  on  a  bare  possibility.  The  court 
made  no  reference  to  anything  which  had  gone  before.  The 
instruction  as  given  is  without  qualification,  and  we  think  it 
would  be  unsafe  to  assume  that  the  jury  understood  it  other- 
wise. If  the  court  had  instructed  the  jury  that  "  if  the  de- 
fendants entered  the  house  between  sunset  and  sunrise  they 
committed  burglary  in  the  first  degree,"  the  same  presumption 
might  be  invoked  to  sustain  it.  It  might  then  be  said  that  the 
jury  must  be  presumed  to  have  supplied  the  defects  and  omis- 
sions by  the  same  process  which  it  is  claimed  they  supplied 
those  in  the  instruction  excepted  to. 

These  constituted  the  only  substantial  errors  disclosed  by  the 
record  as  we  view  it. 

Judgment  and  order  reversed. 

McKiNSTEY,  J.,  Thornton,  J.,  and  Moeeison,  C.  J.,  concurred. 

Eoss,  J.  I  concur  in  what  is  said  by  Mr.  Justice  Shaepstein 
in  regard  to  the  first  instruction  set  out  in  his  opinion,  and  in 
the  judgment. 


TIaokett  v.  People. 

(8  Colo.,  390.) 

Instructions  :  When  misleading. 

Recommendation  to  mercy  where  judge  has  no  discretion.—  Where 
the  law  gives  a  judge  no  discretion  in  passing  sentence  upon  a  con- 
victed prisoner,  it  is  misleading  to  instruct  the  jury  that  they  can  recom- 
mend the  prisoner  to  the  mercy  of  the  court ;  tending  to  cause  them 
to  believe  that  they  may  in  this  manner  reduce  the  degree  of  tlie  crime 
charged,  and  the  punishment  inflicted. 
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Error  to  District  Court  of  Clear  Creek  County. 

Post  c6  Coulter  and  J.  W.  Mullahey,  for  plaintiff  in  error. 
T.  II.  Thomas,  attorney-general,  for  defendant  in  error. 

Helm,  J.  Plaintiff  in  error  was  tried  and  convicted  upon  an 
indictment  for  murder.  He  is  now,  and  has  been  for  upwards 
of  five  and  one-half  years  last  past,  in  the  penitentiary  under 
a  sentence  of  imprisonment  for  life.  Several  errors  are  as- 
signed, but  we  deem  it  unnecessary  to  consider  any  save  two. 
The  jury,  after  deliberating  for  a  considerable  length  of  time, 
and  being  brought  into  court  at  their  own  request,  propounded 
the  following  question :  "  Can  the  jury  indorse  on  the  verdict 
a  recommendation  for  mercy?"  To  which  question  the  court 
answered  by  a  written  instruction  that  they  could  indorse  such 
recommendation  upon  tlieir  verdict  should  they  desire  so  to  do. 
Thereupon  they  retired,  and  soon  after  returned  a  verdict  of 
guilty  in  manner  and  form  as  charged  in  the  indictment.  They 
also  embraced  in  such  verdict  the  following :  "  We,  the  jury, 
recommend  the  defendant  to  the  mercy  of  the  court."  Thus 
it  appears  that  some  of  the  jurors  were  opposed  to  a  conviction 
for  the  grade  of  crime  finally  found  in  their  verdict,  and  that 
they  only  consented  thereto  upon  condition  that  the  recom- 
mendation for  mercy  be  incorporated.  They  must  have  been 
led  to  suppose,  from  the  court's  answer  to  their  question,  that 
this  might  have  weight  in  mitigating  the  severity  of  the  sen- 
tence to  be  pronounced.  Any  other  explanation  of  the  pro- 
ceedings would  be  absurd ;  and  it  must  be  assumed"  that  without 
such  belief  the  verdict,  as  returned,  would  not  have  been  agreed 
upon.  Yet,  as  the  law  then  stood,  the-  court  was-  powerless  to 
heed  their  suggestion.  Upon  a  verdict  ini thisi orm,  it  was  his 
duty  to  pronounce  a  sentence  of  imprisonment  for  life.  The 
law  fixed  the  penalty,  and  he  could  not  subtract  a  single  day. 
He  must  either  set  the  verdict  aside  and  order  a  new  trial,  or 
enter  the  judgment  fixed  by  the  statute.  The  instruction  men- 
tioned was,  therefore,  clearly  misleading,  and,  under  the  cir- 
cumstances, a  fatal  error. 

But  we  reverse  the  judgment  in  this  case  willingly  for  another 

reason.     Surprising  as  the  fact  may  be,  it  is  nevertheless  true, 

that  the  verdict  was  not  warranted  by  the  evidence.     In  the 

light  of  all  the  testimony  contained  in  the  abstract  before  us, 
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manslaughter  is  certaijily  the  highest  grade  of  crime  for  which 
the  accused  ought  to  have  been  convicted.  He  asserts  that  the 
shooting  was  purely  accidental.  One  witness  testifies  that  be- 
fore death  deceased  declared  to  him  that  the  shooting  "  was  all 
an  accident."  A  witness  for  the  state  says  that  deceased  used 
the  following  language  after  receiving  the  fatal  wound :  "  Do 
try  to  take  Pat  (meaning  Hackett)  away  from  me  out  of  the 
cabin.  Tell  him  I  said  it  was  an  accident."  But,  discarding 
entirely  the  accident  theory,  the  evidence,  at  most,  sustains 
only  the  conclusion  that  the  fatal  shot  was  fired  in  a  sudden 
heat  of  passion,  during  a  drunken  brawl  between  companions ; 
deceased  having  first  choked  Hackett,  thrown  him  on  the  bed, 
and  otherwise  maltreated  him.  It  is  deemed  unnecessary  to 
give  a  description  of  the  affray  at  length. 

The  judgment  is  reversed,  and  the  cause  remanded. 


Commonwealth  v.  Baktlet. 

(138  Mass.,  181.) 

Intoxicating  liquors:  Indictment. 


Insufficiency  of  complaint.—  A  complaint  alleging  that,  at  a  time 
and  place  named,  the  defendant  did  "  knowingly  permit  a  certain  tene- 
ment there  situate,  which  was  then  and  there  under  the  control  of  said  " 
defendant,  "to  be  unlawfully  used  for  the  illegal  sale  and  keeping 
of  intoxicating  liquors  therein,"  is  insufficient  under  the  statute. 

• 
W.  Clifford,  for  the  defendant. 
jE  J.  Sherman,  attorney-general,  for  the  commonwealth. 

MoETON,  C.  J.  The  substantive  allegations  of  the  complaint 
in  this  case  are  that  Martin  Bartley,  the  defendant,  at  the  time 
named,  at  New  Bedford,  did  "  knowingly  permit  a  certain 
tenement  there  situate,  which  was  then  and  there  under  the 
control  of  said  Martin  Bartley,  to  be  unlawfully  used  for  the 
illegal  sale  and  keeping  of  intoxicating  liquors  therein." 

This  was  intended  to  be  a  complaint  under  the  Pub.  Stats., 
ch.  101,  sec.  9.  This  section  applies  to  a  person  who,  being  the 
owner  or  having  the  control  of  a  building  or  tenement,  know- 
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ingly  lets  it  or  permits  it  to  be  used  for  the  illegal  purpose 
named  by  a  tenant  holding  under  him. 

It  was  intended  to  reach  the  case  of  a  landlord  who,  under 
the  preceding  section,  has  the  right  to  make  entry  upon  the 
premises  and  prevent  the  illegal  use ;  and,  by  construction,  it 
implies  that  the  building  or  tenement  must  be  used  for  the 
illegal  purpose  by  some  third  person  holding  under  the  land- 
lord. The  complaint  does  not  aver  that  the  tenement  was 
used  by  any  person  named,  or  by  any  person  unknown  and 
other  than  the  defendant.  All  the  allegations  would  be  met 
by  proof  that  the  defendant  permitted  his  servant  or  agent  to 
use  the  tenement  for  the  illegal  sale  and  keeping  of  intoxicat- 
ing liquors,  in  which  case  he  would  be  punishable  under  the 
seventh  but  not  under  the  ninth  section  of  the  statute. 

"We  are  of  opinion  that  this  complaint  lacks  the  certainty 
required  in  criminal  pleadings,  and  is  insufBcient.  Com.  v. 
Moore,  11  Cush.,  600. 

Complaint  quashed. 


Commonwealth  v.  Uheig. 

(138  Mass.,  492.) 

Intoxicating  liquors  :  Sale  by  servant  —  Intent. 

Gthlty  knowledge  is  not  essential  to  the  offense  of  unlawfully  selling 
intoxicating  liquors,  and  whoever  has  a  license,  whether  he  conducts 
the  business  personally  or  by  his  agent,  is  bound  at  his  own  peril  to 
keep  within  the  terms  of  it. 

Indictment  for  keeping  and  maintaining  a  common  nuisance. 

The  defendant  requested  the  judge  to  instruct  the  jury  as 
follows:  "If  the  defendant  did  not  intend  to  violate  his 
licenses,  or  either  of  them,  and  was  not  aware  that  either  he 
or  his  servant  was  doing  so,  he  cannot  be  convicted  under  this 
indictment,  although  he  or  his  servant  did  ignorantly  and  un- 
intentionally make  a  sale  to  a  person  to  whom  he  was  not 
authorized  by  said  licenses,  or  either  of  them,  to  make  such 
sale,  upon  proof  of  that  sale." 

The  judge  refused  to  give  this  instruction.     The  jury  re- 
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turned  a  verdict  of  guilty,  and  the  defendant  alleged  excep- 
tions. 

C.  Mdbinson,  Jr.,  for  the  defendant. 

H.  N.  Shepard,  assistant  attorney-general,  for  the  common- 
wealth. 

Devens,  J.  That  the  defendant  was  not  entitled  to  have  the 
instruction  requested  given  in  the  form  presented  is  clear,  as 
it  would  include  a  case  where  the  defendant  was  ignorant  of 
the  law,  and  thus  violated  it  unintentionally.  But,  if  not  open 
to  this  very  obvious  criticism,  it  is  objectionable  on  other 
grounds.  It  makes  no  distinction  between  the  master  and 
servant,  and  treats  the  act  of  making  an  illegal  sale,  if  done 
by  either  unintentionally,  as  involving  no  criminal  responsibil- 
ity. Guilty  knowledge  that  one  is  acting  in  violation  of  law 
is  not  essential  to  the  offense  of  unlawfully  selling  intoxicating 
liquors,  and  whoever  has  a  License,  whether  he  conducts  the 
business  personally  or  by  servants,  is  bound  at  his  own  peril 
to  keep  within  the  terms  of  it.  Com.  v.  Hallett,  103  Mass.,  452; 
Com.  V.  Wentworth,  118  Mass.,  441. 

Had  the  instruction  been  given  as  requested,  it  would  have 
required  the  jury  to  find  that,  if  the  defendant  himself,  who 
was  the  master  of  the  house,  sold  liquor  in  violation  of  law  and 
of  his  license,  but  ignorantly  and  unintentionally,  he  could 
not,  upon  such  proof,  be  convicted  of  maintaining  a  nuisance, 
which  is  manifestly  erroneous. 

Exceptions  overruled. 


State  v.  Flemiito. 

(33  Kan.,  588.) 

Intoxicating  uquors  :  Sale  by  physician, 

A  physician,  having  no  permit  therefor,  cannot,  under  the  statute,  law- 
fully furnish  intoxicating  liquor  as  a  medicine  to  a  patient,  who  is 
actually  sick,  and  charge  and  receive  pay  for  the  same,  • 

Appeal  from  Cowley  District  Court. 
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Tlie  following  complaint  or  information,  omitting  court  and 
title,  was  filed  in  the  district  court  of  Cowley  county : 

"  In  the  name,  by  the  authority,  and  in  behalf  of  the  state  of 
Kansas,  I,  F.  S.  Jennings,  county  attorney  of  Cowley  county, 
Kansas,  come  now  here  and  give  the  court  to  understand  and 
be  informed  that  John  Fleming,  at  and  within  the  county  of 
Cowley,  in  the  state  of  Kansas,  and  at  and  in  a  one-story  frame 
building,  situated  on  lot  No.  10,  in  block  JSTo.  128,  in  the  city 
of  "Winfield,  in  said  county  and  state,  and  on,  to  wit,  the  27th 
day  of  January,  1884,  the  said  John  Fleming,  then  and  there 
being  a  physician  and  following  his  profession  as  a  business, 
and  having  heretofore,  to  wit,  on  the  5th  day  of  May,  1881, 
duly  filed  with  the  probate  judge  of  said  Cowley  county,  Kan- 
sas, the  affidavit  required  by  section  3  of  an  act  entitled  '  An 
act  to  prohibit  the  manufacture  and  sale  of  intoxicating  liquors, 
except  for  medical,  scientific  and  mechanical  purposes,  and  to 
regulate  the  manufacture  and  sale  thereof  for  such  excepted 
purposes,'  approved  February  19,  1881,  and  which  took  effect 
May  1,  A.  D.  1881,  which  said  affidavit  was  theretofore  duly 
subscribed  and  sworn  to  by  the  said  John  Fleming,  did,  in 
good  faith,  make  a  verbal  prescription  for  one  W.  C.  McDon- 
ald for  one  pint  of  whisky,  the  said  "W".  C.  McDonald  then  and 
there  being  the  patient  of  the  said  John  Fleming,  and  being 
then  and  there  actually  sick,  and  whisky  being  then  and  there 
a  necessary  medicine  and  remedy  for  the  said  W.  C.  McDonald 
in  his  then  condition ;  and  the  said  John  Fleming  did  then  and 
there  unlawfully  furnish  and  deliver  to  the  said  "W.  C.  McDon- 
ald the  one  pint  of  whisky  prescribed  by  the  said  John  Flem- 
ing for  the  said  "W.  C.  McDonald,  as  aforesaid,  and  did  then 
and  there  receive  from  the  said  W.  C.  McDonald  $1  in  pay- 
ment for  the  said  one  pint  of  whisky  so  furnished  and  delivered 
as  aforesaid ;  the  said  John  Fleming  not  having  first  obtained 
and  not  then  having  a  druggist's  or  manufacturer's  permit 
from  the  probate  judge  of  Cowley  county,  Kansas,  as  provided 
by  law  for  the  sale  of  intoxicating  liquors,  contrary  to  the 
form  of  the  statute  in  such  case  made  and  provided,  and  against 
the  peace  and  dignity  of  the  state  of  Kansas." 

On  January  30, 1884,  the  defendant  filed  his  motion  to  quash 
the  complaint  or  information,  upon  the  ground  that  it  did  not 
state  facts  sufficient  to  constitute  a  public  offense.    On  Janu- 
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ary  31,  1884:,  the  motion  came  on  for  hearing,  and  was  sus- 
tained. The  court  rendered  judgment  that  the  defendant  be 
discharged.    The  state  appeals  and  brings  the  case  here. 

F.  8.  Jennings,  county  attorney,  and  M.  O.  Troujp,  for  appel 
lant. 
Henry  E.  Asp,  for  appellee. 

HoKTON,  C.  J.  The  principal  question  in  this  case  is  whether 
a  physician,  having  no  druggist's  permit,  can,  under  the  stat- 
ute, lawfully  furnish  intoxicating  liquor  to  his  patient,  who  is 
actually  sick,  needing  the  liquor  as  a  medicine,  and  receive  pay 
therefor?  It  is  insisted — -First,  that  the  administering  of 
liquors  as  a  medicine  to  a  patient  by  a  physician,  who  receives 
pay  for  the  same,  cannot  properly  be  denominated  a  sale; 
second,  that  it  was  not  the  intention  of  the  legislature,  in  pass- 
ing the  prohibitory  liquor  law,  to  interdict  a  physician  from 
administering  intoxicating  liquor,  in  good  faith,  to  his  patient, 
who  is  actually  sick,  and  charging  for  such  liquor.  We  think 
the  information  states  all  the  requisites  of  a  sale.  The  physi- 
cian, as  the  seller,  gave  and  passed  over  to  his  patient,  the 
buyer,  the  intoxicating  liquor  in  exchange  for  $1,  and  the 
patient  accepted  the  liquor,  and  not  only  agreed  to  pay  for  it, 
but  did  actually  pay  its  price.  "2  Bouv.  Law  Diet.,  606.  In  the 
case  of  Sohaffner  v.  State,  8  Ohio  St.,  643,  it  does  not  appear 
that  the  physician  charged  or  received  compensation  for  the 
liquors  administered  by  him.  If,  however,  it  was  the  intention 
of  the  court  delivering  the  opinion  in  that  case  to  decide  that 
the  administering  of  intoxicating  liquors  to  a  patient  by  a  phy- 
sician, who  charges  and  receives  pay  for  the  same,  is  not  a  sale 
of  liquors  by  the  physician  to  the  patient,  we  cannot  assent 
thereto.  Further,  we  are  of  the  opinion  that  under  the  statute 
a  physician  cannot  sell,  even  for  medical  purposes,  intoxicating 
liquors  without  a  druggist's  permit. 

The  amendment  to  article  5  of  the  constitution  ordains: 
"  The  manufacture  and  sale  of  intoxicating  liquors  shall  be  for- 
ever prohibited  in  this  state,  except  for  medical,  scientific  and 
mechanical  purposes."  The  legislature  adopted,  in  1881,  a 
statute  which  attempts  to  regulate  the  sale  of  intoxicating 
liquors  for  the  excepted  purposes.     Laws  1881,  ch.  128.     Sec- 
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tion.  2  of  this  statute  reads :  "  It  shall  be  unlawful  for  any 
person  or  persons  to  sell  or  barter  for  medical,  scientific  or  me- 
chanical purposes,  etc.,  without  having  procured  a  druggist's 
permit  therefor  from  the  probate  judge  of  the  county,"  etc. ; 
and  the  section  further  on  provides  that  the  probate  judge  is 
authorized  to  grant  such  permit  to  certain  persons,  who  "  can 
be  intrusted  with  the  responsibility  of  selling  said  liquors  for 
the  purpose  aforesaid  in  the  manner  hereinafter  provided." 
"  The  manner  hereinafter  provided  "  is  explained  in  section  4. 
Any  druggist  having  a  permit,  etc.,  may  sell  for  medical  pur- 
poses only  upon  the  written  or  printed  prescription  of  a  prac- 
ticing physician,  duly  signed  by  such  physician,  and  who  has 
made  and  filed  the  affidavit  mentioned  in  the  preceding  section. 
Section,  Y  uses  this  language :  "  Any  person,  without  taking 
out  and  having  a  permit  to  sell  intoxicating  liquors,  etc.,  shall 
be  deemed  guilty  of  a  misdemeanor." 

The  statute  is  so  plain  and  direct  that  we  think  the  question 
is  settled  thereby  that  the  legislature  did  not  intend  to  exempt 
physicians  from  its  operation.  If  the  legislature  had  intended 
to  exempt  physicians  it  could  easily  have  done  so.  The  method 
and  the  means  of  regulating  the  sale  of  intoxicating  liquors 
for  the  excepted  purposes  mentioned  in  the  constitution  must 
be  referred  to  the  wisdom  and  discretion  of  the  legislature. 
The  various  provisions  of  the  enacted  statute  all  tend  to  show 
that  the  legislature  had  no  intention  to  permit  physicians,  drug- 
gists or  any  other  person  to  sell  intoxicating  liquors  for  the 
excepted  purposes  "  without  first  having  procured  a  druggist's 
permit  therefor  from  the  probate  judge."  Ita  lex  scripta  est — 
so  the  law  is  written.  We  cannot  make  the  law,  nor  by  judi- 
cial construction  change  or  modify  its  terms  so  as  to  legalize 
sales  which  are  expressly  prohibited.  Woods  v.  State,  36  Ark., 
36;  Wright  v.  People,  101  111.,  126;  State  v.  Hall,  39  Me.,  107; 
State  V.  Brown,  31  Me.,  523 ;  Commonwealth  v.  Sloan,  58  Mass. 
(4  Gush.),  52.  Counsel  refer  to  the  statutes  of  several  states 
forbidding  the  sale  of  intoxicating  liquors,  which  contain  no 
exceptive  provisions,  and  cite  decisions  from  those  states  to 
the  eifect  that  the  legislatures  of  those  states  must  be' presumed 
to  have  left  the  necessity  of  saving  life  and  curing  the  sick  to 
operate  as  an  implied  exception  to  the  general  terms  of  the 
statutes.     Thomasson  v.  State,  15  Ind.,  449;  State  v.  Mitchell, 
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28  Mo.,  563 ;  State  v.  Larrimore,  19  Mo.,  391 ;  State  v.  Wranj,  72 
N.  C,  253.  Some  of  these  cases  are  in  conflict  with  the  pre- 
vious decisions  of  this  court.  While  the  old  dram-shop  act, 
regulating  the  sale  of  intoxicating  liquors,  was  in  force,  this 
court  decided  that  druggists  had  no  right  to  sell  intoxicating 
liquors,  even  for  medical  purposes,  without  license.  City  of 
Salina  v.  Sdtz,  16  Kan.,  143.  But  the  decisions  cited  by  the 
defendant  are  not  applicable  to  the  present  case,  because  there 
is  embodied  in  the  statute  of  this  state  a  specific  provision 
made  for  the  sale  of  intoxicating  liquors  for  medical  purposes, 
and  the  statute  is  bristling  all  over  with  provisions  tending  to 
show  that  it  was  in  the  mind  of  the  legislature,  at  the  time  the 
statute  was  adopted,  to  forbid  physicians  and  all  other  persons 
from  selling  or  bartering  intoxicating  liquors  for  medical  pur- 
poses without  first  having  procured  a  permit.  Physicians  are 
specially  referred  to  in  the  statute,  and  are  prohibited  from 
even  prescribing  intoxicating  liquor  as  a  medicine  to  a  patient, 
unless  they  make  and  file  with  the  probate  judge  of  the  county 
where  they  practice  their  profession  an  affidavit  in  the  terms 
prescribed  by  the  statute.  Section  3,  oh.  128,  Laws  1881. 
Again  said  section  provides : 

"  Any  physician  who  is  regularly  engaged  in  the  practice  of 
his  profession  as  a  business,  and  who  in  cases  of  actual  sickness 
shall  deem  any  of  the  liquors  mentioned  in  the  first  section  of 
this  act  necessary  for  the  health  of  his  patient,  may  give  such 
patient  a  written  or  printed  prescription  therefor.  But  no 
such  prescription  shall  be  made  or  given  except  in  case  of 
actual  sickness,  and  when,  in  the  judgment  of  such  physician, 
the  use  of  intoxicating  liquor  is  necessary  as  a  remedy.  .  .  . 
Every  physician  or  person  assuming  to  act  as  such,  who  shall 
make  a  prescription  for  any  intoxicating  liquors  without  hav- 
ing made  and  filed  the  affidavit  in  this  section  provided,  or 
who  shall,  after  making  and  filing  such  affidavit,  violate  any 
of  the  provisions  of  this  act,  shall  be  deemed  guilty  of  a 
misdemeanor." 

It  is  very  true  that  the  evil  sought  to  be  remedied  by  the 
statute  is  the  use  of  intoxicating  liquors  as  a  beverage,  and 
that  this  purpose  interprets  the  law.  Intoxicating  Liquor 
Cases,  25  Kan.,  751.  But  the  idea  of  prohibition  as  embraced 
in  the  statute  is  the  absolute  destruction  of  the  use,  as  a  bev- 
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erage,  of  intoxicatiug  liquors.  To  accomplish  this  the  legis- 
lature has  seen  fit  to  throw  severe  restrictions  around  the 
administering  of  liquors  even  as  a  medicine.  It  has  attempted 
thereby  to  prevent  the  excepted  sales  from  becoming  the  ways 
and  means  of  rendering  the  statute  abortive.  "Whether  the 
legislature  has  acted  wisely  it  is  not  for  us  to  say ;  for  the  law 
the  legislature,  and  not  the  courts,  is  responsible.  It  is  clearly 
indiscreet  to  prosecute  transactions  like  the  one  charged  in  the 
complaint ;  but  the  defendant  had  no  right  to  administer  liquor 
as  a  medicine  contrary  to  the  provisions  of  the  statute. 

The  ruling  and  judgment  of  the  district  court  will  be  re- 
versed, and  the  cause  remanded  for  further  proceedings  in 
accordance  with  the  views  expressed. 

(All  the  justices  concurring.) 


Commonwealth  v.  Patteesoii. 

(138  Mass.,  498.) 
Intoxicating  liquors:  Instructions. 


SmGLB  SALE. —  On  the  trial  of  a  complaint  for  keeping  and  maintaining 
a  tenement  used  for  the  illegal  sale  and  illegal  keeping  of  intoxicating 
liquors,  the  judge  instructed  the  jury,  that,  if  the  defendant  was 
the  proprietor  of  the  saloon  and  made  either  of  the  two  sales  testified 
to,  they  must  return  a  verdict  of  guilty.  Held,  erroneous ;  as  a  build- 
ing cannot  be  said  to  be  "used"  for  the  illegal  sale  of  intoxicating 
liquors,  nor  can  the  proprietor  be  said  to  "  keep  or  maintain  such  com- 
mon nuisance  "  within  the  meaning  of  the  statute,  on  the  strength  of 
a  single  sale. 

I.  W.  Eichardson,  for  the  defendant. 

H.  N.  Sliepard,  assistant  attorney-general,  for  the  common- 
wealth. 

Holmes,  J.  The  jury  were  instructed  that,  if  the  defendant 
was  proprietor  of  the  saloon,  and  made  either  of  the  two  ille- 
gal sales  that  were  testified  to,  they  must  return  a  verdict  of 
guilty.  This  went  too  far.  For,  even  if  a  single  sale  was  suf- 
ficient evidence  to  warrant  a  conviction  on  this  complaint,  it 
certainly  did  not  of  itself  constitute  the  offense  set  forth,  or 
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amount  to  more  tkan  evidence  for  the  jury  on  whicli  they 
might  convict.  A  building  cannot  be  said  to  be  "  used  "  for 
the  illegal  sale  of  intoxicating  liquors,  within  the  meaning  of 
the  Pub.  Stats.,  chapter  101,  section  6,  which  makes  it  a  nui- 
sance, nor  can  the  proprietor  be  said  to  "  keep  or  maintain 
such  common  nuisance  "  within  section  Y,  on  the  strength  of  a 
single  casual  sale,  made  without  premeditation,  in  the  course 
of  a  lawful  business.  Not  only  do  the  words  "  used  "  and 
"  keep  or  maintain  "  import  a  certain  degree  of  permanence, 
but  the  same  idea  is  usually  a  part  of  the  conception  of  a  nui- 
sance. 

Exceptions  sustained. 


Commonwealth  v.  Sinclaie. 

(138  Mass.,  493.) 

Intoxicating  liquors  :  Evidence  of  other  sales  —  Principal  and  agent. 

1.  Other  sales  made  by  defendant. — Evidence  of  other  sales  made  by 

the  defendant  on  the  same  occasion  as  that  charged  in  the  complaint 
is  admissible. 

2.  Principal  and  agent— Power  to  make  sale,  etc.— On  the  trial  of 

an  innholder's  clerk  for  an  unlawful  sale  of  intoxicating  liquors,  the 
judge  instructed  the  jury  "  that,  if  the  defendant  was  not  in  the  room 
with  the  proprietor,  and  the  door  was  locked  between  him  and  the 
proprietor,  and  the  defendant  took  orders  for  intoxicating  liquors  and 
delivered  the  liquor  to  the  party  ordering  it,  and  took  pay  therefor,  it 
was  a  sale  by  the  defendant."  Held,  not  erroneous ;  that  it  was  for 
the  defendant  to  request  an  instruction  based  upon  the  theory  that  he 
was  acting  only  as  a  subordinate,  without  power  to  make  a  sale  or  to 
determine  whether  a  sale  should  be  made. 

/.  W.  Richardson,  for  the  defendant. 

H.  JSf.  Shepard,  assistant  attorney-general,  for  the  common- 
wealth. 

Devbns,  J.  1.  The  evidence  of  other  sales,  made  on  the 
same  occasion  as  that  when  the  facts  testified  to  occurred, 
tending  to  show  a  sale  to  a  person  unknown,  was  admissible. 
Proof  of  such  sales  might  aid  in  showing  that  the  transaction 
relied  on  by  the  prosecution  was  a  sale,  by  proving  the  busi- 
ness then  and  there  conducted. 
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2.  The  instruction  was  given,  "that,  if  the  defendant  was 
not  in  the  room  with  the  proprietor,  and  the  door  was  locked 
between  him  and  the  proprietor,  and  the  defendant  took  orders 
for  intoxicating  liquors  and  delivered  the  liquor  to  the  party 
ordering  it,  and  took  pay  therefor,  it  was  a  sale  by  the  defend- 
ant." This  the  defendant  contends  to  be  erroneous,  on  the 
ground  that,  if  the  defendant  gave  the  order  for  liquors  to  an 
agent  of  Brigham,  the  defendant's  employer,  in  the  room  with 
the  defendant,  and  the  agent  decided  whether  or  not  to  fill  the 
order,  and  the  price  to  be  paid,  it  was  not  a  sale  by  the  defend- 
ant, but  a  sale  by  Brigham  or  his  agent.  Assuming  the  law  to 
be  as  contended  by  the  defendant  the  instruction  does  not  hold 
otherwise,  and  does  not  deal  with  any  such  state  of  facts  as 
that  supposed  in  this  argument.  It  undertakes  to  deal  only 
with  the  relation  immediately  epcisting  between  the  servant  and 
the  proprietor,  and  holds  the  servant  to  be  liable  to  prosecution 
when  all  the  acts  necessary  to  constitute  a  sale  are  done  by 
him  independently  of  the  proprietor,  and  not  under  his  imme- 
diate control.  In  this  view  the  instruction  is  correct.  If  it  is 
deficient,  and  not  all  that  the  case  required,  in  that  it  fails  to 
deal  with  all  the  aspects  of  the  case  as  presented  by  the  evi- 
dence, it  was  for  the  defendant  to  have  called  attention  to  this; 
and  to  have  requested  an  instruction  based  upon  the  theory 
that  he  was  acting  as  subordinate  only  to  a  superior  agent  of 
the  proprietor,  who  determined  whether  an  order  should  be 
filled,  the  price  that  should  be  paid,  and  that  what  was  re- 
ceived from  the  agent  was  delivered  to  the  purchaser,  and  the 
money  paid  therefor  immediately  transmitted  to  the  agent,  so 
that  the  defendant  was  discharging  only  the  functions  of  a 
mere  messenger  or  table-boy,  without  power  to  make  a  sale  or 
to  determine  whether  a  sale  should  be  made,  and  thus  was  in 
no  sense  the  seller,  but  an  intermediary  only  between  the  buyer 
and  the  seller.     Com.  v.  Williams,  4  Allen,  587. 

'No  such  instruction  appears  to  have  been  requested,  although 
on  a  certain  aspect  of  the  evidence  (which  is  but  imperfectly 
disclosed,  as  only  that  relating  to  the  questions  intended  to  be 
raised  is  reported)  such  a  request  might  properly  have  been 
made.  It  is  not  possible  for  a  judge  to  foresee  all  views  of  the 
evidence  which  may  be  taken.  It  is  the  duty  of  a  party,  who 
deems  a  ruling  or  instruction  necessary  for  the  protection  of 
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his  interests,  to  call  the  attention  of  the  judge  thereto  by  a 
proper  request,  if  he  would  lay  the  foundation  for  an  excep- 
tion. Questions  upon  which  no  rulings  are  asked,  nor  excep- 
tions taken  at  the  trial,  are  not  open  here  for  discussion. 
Draper  v.  Saxton,  118  Mass.,  427;  Ames  v.  MoOarnber,  124 
Mass.,  85 ;  Goodnow  v.  Hill,  125  Mass.,  587. 

It  might  be  added,  were  it  desirable  further  to  discuss  the 
point,  that,  for  aught  that  appears  by  the  bill  of  exceptions,  an 
appropriate  instruction  on  this  very  matter  may  have  been 
given.  The  bill  does  not  undertake  to  report  any  instructions 
except  those  given  or  refused  in  answer  to  the  defendant's 

request. 

Exceptions  overruled. 


State  v.  Nagle. 
(14  R.  I.,  381.) 


INTOXXCATING  LIQUORS :  Indictment — Continuando  — Election  — Bill  of  par- 
ticulars—  Discretion  of  court  —  Practice  —  Special  verdict. 

1.  Indictment — Continuando  —  Evidence. — When  an  indictment  charges 
an  offense  with  a  continuando,  evidence  is  admissible  to  prove  the  com- 
mission of  the  offense  at  any  time  within  the  period  alleged. 

3.  Same  —  Evidence  when  given  day  is  alleged. — When  an  indictment 
charges  an  offense  as  committed  on  a  given  day,  evidence  is  admissible 
to  prove  the  commission  of  the  offense  either  on  the  given  day  or  on 
any  other  day  before  the  finding  of  the  indictment  and  within  the 
period  of  limitation,  but  only  on  one  day. 

3.  Same  —  Prosecutor  should  specify  the  day  to  which  his  proof 

will  apply. —  When  an  indictment  charges  an  offense  as  committed 
on  a  given  day  and  the  prosecutor  wishes  to  introduce  evidence  of  its 
commission  on  another  day,  he  should  specify  beforehand  the  day  to 
which  his  proof  will  apply,  otherwise-he  will,  by  introducing  evidence 
referring  the  offense  to  one  day,  be  confined  to  that  day. 

4.  Same— WHEN  on  more  than  one  day  prosecutor  should  elect  it. — 

When  an  indictment  charged  an  offense  as  committed  on  a  given  day, 
and  evidence  at  the  trial  was  admitted  tending  to  prove  the  commis- 
sion of  the  offense  on  other  days  also,  held,  that  the  prosecutor  should 
have  been  required  to  specify  the  day  on  which  he  would  go  to  the 
jury. 

5.  Bill  of  particulars.*—  A  motion  for  a  bill  of  particulars  is  addressed 

to  the  discretion  of  the  court. 
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Surprise  —  Continuance — Discretion. — Amotion  to  continue  a  case 
on  account  of  surprise  is  addressed  to  the  discretion  of  the  court,  and 
its  ruUngs  ai'e  not  revisable  on  a  bill  of  exceptions. 

Practice  —  Special  verdict.— Pub.  Stat.  R.  I.,  cap.  304,  sec.  34,  pro- 
viding that  "  in  any  case  the  court  may,  and  upon  the  request  of  either 
party  it  shall,  direct  the  jury  to  return  a  special  verdict  upon  an  issue 
submitted  to  the  jury,"  does  not  apply  to  criminal  prosecutions. 


Exceptions  to  the  Court  of  Common  Pleas. 

This  case  was  a  complaint  against  the  defendant,  brought  in 
the  justice  court  of  the  town  of  Pawtucket,  for  illegally  keep- 
ing for  sale  intoxicating  liquors  in  said  town,  October  13, 1883. 
The  defendant,  after  conviction  in  the  justice  court,  appealed 
to  the  court  of  common  pleas.  In  the  latter  court  the  defend- 
ant asked  for  a  bill  of  particulars,  stating  specifically  the  time 
and  place  of  the  alleged  illegal  acts,  which  the  state  intended 
to  prove.  The  state  specified  the  place  but  refused  to  specify 
the  time,  claiming  the  right  to  offer  evidence  as  to  any  day  or 
any  number  of  days  within  two  years  prior  to  the  date  of  the 
complaint.  The  presiding  justice  refused  to  order  a  specifica- 
tion of  the  time  and  the  defendant  excepted. 

In  the  court  of  common  pleas  the  state  offered  evidence  to 
the  jury  of  the  defendant's  guilt  on  October  13th,  and  then  put 
in  evidence  tending  to  show  his  guilt  on  August  11,  1883,  Sep- 
tember 30,  1883,  and  October  7,  1883,  whereupon  the  defend- 
ant asked  for  a  continuance  of  the  case,  alleging  surprise.  The 
presiding  justice  refused  the  continuance  and  the  defendant 
excepted.  The  defendant  then  asked  the  court  for  an  order 
directing  the  state  to  elect  upon  which  day  it  would  claim  that 
the  defendant  committed  the  offense.  The  presiding  justice 
refused  this  request  and  the  defendant  excepted.  The  evidence 
as  to  days  other  than  October  13th  was  admitted  against  the 
defendant's  objection,  and  the  defendant  excepted. 

After  the  evidence  had  been  closed  the  defendant  asked  the 
court  for  an  order  directing  the  jury  to  bring  in  a  special  ver- 
dict as  to  the  day  on  which  the  offense  was  committed.  The 
presiding  justice  refused  the  request  and  the  defendant  ex- 
cepted. 

Pub.  Stat.,  K.  I.,  cap.  204,  sec.  34,  provides :  "  No  action  shall 
be  defeated  by  the  misjoinder  of  parties,  if  the  matter  in  con- 
troversy can  be  properly  dealt  with  and  settled  between  the 
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parties  before  the  court ;  and  the  court  may  order  any  party 
improperly  joined  in  any  action  to  be  stricken  out,  or  may, 
upon  such  terms  as  may  be  proper,  order  any  other  person  to 
be  made  a  party  to  such  action,  and  to  be  summoned  in  to 
answer  thereto ;  and  in  any  case  the  court  may,  and  upon  the 
request  of  either  party  it  shall,  direct  the  jury  to  return  a  spe- 
cial verdict  upon  an  issue  submitted  to  the  jury." 

Samuel  P-  Colt,  attorney-general,  for  plaintiff. 

Charles  E.  Gorman  and  Hugh  J.  Carroll,  for  defendant. 

DuEFEE,  C.  J.  A  motion  for  a  bill  of  particulars  is  a  motion 
addressed  to  the  discretion  of  the  court,  and,  as  such,  is  not  re- 
visable  error  on  a  bill  of  exceptions.  Com.  v.  Giles,  1  Gray, 
4:66;  Com.  v.  Wood,  4  Gray,  11;  Chaffee  v.  Soldan,  5  Mich., 
242 ;  State  v.  Hood,  51  Me.,  363.  The  first  exception  is,  there- 
fore, overruled.  For  the  same  reason  the  exception  for  the 
refusal  of  the  court  below  to  grant  a  continuance  asked  for  by 
the  defendant  on  the  ground  of  surprise  must  be  overruled. 

The  complaint,  dated  October  19,  1883,  charges  the  defend- 
ant with  illegally  keeping  intoxicating  liquors  for  sale  on  Oc- 
tober 13,  1883.  On  the  trial  the  state  first  introduced  certain 
testimony  tending  to  prove  the  commission  of  the  offense  Oc- 
tober 13.  The  witness  was  then  asked  by  the  prosecution  if 
he  had  been  near  or  at  the  defendant's  premises  before  October 
13.  The  record  shows  that  the  question  was  objected  to,  al- 
lowed, and  exception  reserved.  Testimony  was  then  introduced 
tending  to  show  the  commission  of  the  offense  on  divers  days 
before  October  13,  to  wit:  on  October  7,  September  30  and 
August  11.  Thereupon  the  defendant  moved  that  the  prose- 
cution, inasmuch  as  it  had  introduced  testimony  tending  to 
prove  the  commission  of  the  offense  on  several  different  days, 
be  compelled  to  elect  on  which  day  it  claimed  that  the  defend- 
ant was  guilty  of  the  offense  charged.  The  motion  was  denied 
and  an  exception  reserved. 

An  offense  may  be  charged  to  have  been  committed  either 
on  some  one  particular  da}'',  or,  if  it  have  continuance,  on  a 
series  of  days,  under  a  continuando.  A  charge,  in  the  latter 
form,  is  usually  made  by  charging  the  commission  on  two 
days,  more  or  less  widely  separated,  the  latter  generally  being 
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designated  as  the  day  of  the  finding  of  the  indictment  or  of 
the  making  of  the  complaint,  and  on  divers  days  and  times 
between  them.  When  it  is  so  made,  testimony  is  admissible  to 
prove  the  commission  of  the  offense  at  any  time  within  the 
period  alleged.  It  has  been  held  that  the  offense  of  illegally 
keeping  intoxicating  liquors  for  sale  may  properly  be  charged 
under  a  continuando.  Com.  v.  Snow,  14  Gray,  20 ;  Com.  v.  Ohis- 
holm,  103  Mass.,  213.  "When  the  offense  is  alleged  to  have 
been  committed  on  some  one  particular  day,  it  is  well  settled 
that  testimony  may  be  adduced  to  prove  the  commission  either 
on  the  day  mentioned  or  on  any  other  day  before  the  finding 
of  the  indictment  or  the  making  of  the  complaint,  within  the 
period  of  limitation,  but  not  to  prove  the  commission  on  more 
than  one  day.  Com.  v.  Kelly,  10  Cush.,  69 ;  Wharton  on  Crim- 
inal Evidence,  sec.  103.  When  the  offense  is  charged  as  hav- 
ing been  committed  on  a  particular  day,  and  the  prosecutor 
has  testimony  which  he  wishes  to  introduce  applying  to  other 
days,  it  is  advisable  for  him,  in  order  to  avoid  any  misunder- 
standing, to  specify  beforehand  the  day  on  which  he  under- 
takes to  prove  the  offense.  If  he  neglects  to  do  this,  and 
begins  by  introducing  testimony  which  directh'  tends  to  prove 
the  ciiarge  on  some  particular  day,  he  will  be  held  to  have 
elected  that  day  as  the  day  on  which  he  is  to  prove  the  offense, 
though  he  may  prefer  a  different  day.  State  v.  Bates,  10  Conn., 
372 ;  The  People  v.  Jenness,  5  Mich.,  305,  327 ;  Stante  v.  BricTcet,  1 
Camp.,  473;  Sedly  v.  Sutherland,  3  Esp.,  202;  Pierce  v.  Pick- 
ens, 16  Mass.,  470.  Applying  these  rules  to  the  case  at  bar,  the 
prosecution  having  begun  by  submitting  testimony  to  prove  the 
offense  October  13th,  ought  to  have  been  confined  to  that  day. 
We  do  not  mean  by  this  that  no  testimony  relating  to  other 
days  was  admissible,  because  testimony  relating  to  other  days 
may  have  had  a  tendency  to  prove  the  offense  on  October  13th, 
but  only  that  testimony  was  not  admissible  to  prove  the  offense 
on  other  days.  The  exception  to  the  admission  of  testimony 
in  regard  to  other  days,  if  we  look  simply  to  the  exception, 
is  not  explicit.  If,  however,  we  look  to  what  follows  in  the 
record,  it  seems  to  be  clear  that  the  purpose  of  the  question 
which  was  objected  to  was  to  introduce  testimony  to  prove  the 
offense  on  other  days  than  October  13th,  and  that  the  purpose 
of  the  objection  was  to  prevent  it.    We  think  the  exception. 
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SO  regarded,  should  be  sustained.  "We  think  also  that  testi- 
mony to  prove  the  offense  on  other  days  having  been  admitted, 
the  prosecution  ought  to  have  been  required  to  specify  the  day 
on  which  it  would  go  to  the  jury.  Without  such  specification 
the  defendant,  who  was  charged  with  committing  the  offense 
on  only  one  day,  was  called  on  to  defend  himself,  by  evidence 
and  argument,  against  a  prosecution  for  committing  it  on  four 
different  days.  This  was  manifestly  wrong.  The  jury,  too, 
who  were  impaneled  to  try  the  defendant  on  a  charge  of  com- 
mitting the  offense  on  one  day,  were  required  to  hear  and  con- 
sider evidence  going  to  show  his  guilt  on  four  days,  and  to  find 
him  guilty  if  they  thought  him  guilty  on  any  one  of  said  days. 
It  was  certainly  for  the  court  or  prosecution  to  define  for  the 
jury  specifically  what  the  charge  was  and  to  demand  from 
them  simply  a  verdict  of  guilty  or  not  guilty,  on  the  charge  as 
thus  defined.  We  think,  therefore,  under  the  peculiar  circum- 
stances of  the  case,  that  the  exception  on  this  point  should  be 
sustained. 

The  last  exception  is  for  the  refusal  of  the  court  below  to 
direct  the  jury  to  render  a  special  verdict,  stating  the  day  on 
which  they  might  find  the  defendant  guilty  of  the  offense 
charged.  It  was,  perhaps,  within  the  discretion  of  the  court 
to  have  granted  this  request,  but  we  know  of  no  law  by  which 
it  was  required.  Pub.  Stat.  K.  I.,  cap.  204,  sec.  34,  does  not 
extend  to  criminal  complaints.     The  exception  is  overruled. 

Exceptions  sustained  in  part,  and  cause  remanded  for  a  new 
trial. 


EuNTEE  V.  The  State. 

aoi  Ind.,  341.) 

iNTOXiCATiNa  LIQUORS :  Sale  to  minor  —  Instructions, 

1,  Belief  that  minob  is  an  adult. — Where  the  seller  believes,  with  good 

reason,  at  the  time  of  sale,  that  the  minor  is  an  adult,  he  is  not  guilty 
of  the  statutory  offense. 

2.  Same. —  The  defendant  has  a  right  to  show  such  matters  in  defense,  and 

the  trial  court  has  no  right  to  assume  and  chai-ge  the  jury  that  the 
offense  is  complete  without  regard  to  such  evidence. 
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8.  iNSTRtroTiON  WHICH  UNDEETAKES  TO  STATE  EVUJENCE.— When  it  is  un- 
dertaken to  state  all  the  elements  of  an  oflEense  upon  the  evidence 
before  the  jury,  the  instruction  should  be  so  constructed  as  not  prac- 
tically to  withdraw  from  the  jury  competent  and  material  evidence. 

From  the  "Warren  Circuit  Court. 

J.  McOabe  and  JS.  F.  McOabe,  for  appellant. 
F.  T.  Hord,  attorney-general,  W.  B.  Hord  and  J.  Q.  Fea/r- 
son,  for  the  state. 

ZoLLAES,  C.  J.  Appellant  was  indicted  and  convicted  under 
section  2094,  Revised  Statutes,  1881,  which  provides  that  who- 
ever directly  or  indirectly  sells,  barters  or  gives  away  any 
intoxicating  liquors  to  any  person  under  twenty-one  years  of 
age  shall  be  fined. 

The  prosecuting  witness  testified  that  in  June,  1884,  he  went 
into  appellant's  saloon  and  bought  of  him  a  glass  of  lager 
beer,  for  which  he  paid  five  cents;  that  he  was  then  under 
twenty-one  years  of  age ;  that  he  had  been  shaving,  and  had  a 
beard  on  his  face. 

The  appellant  testified  that,  at  the  time  mentioned,  the  pros- 
ecuting witness,  Frame,  with  whom  he  was  but  slightly  ac- 
quainted, came  into  his  saloon  in  company  with  George  Minor ; 
that  Minor  called  for  two  glasses  of  beer ;  that  appellant  asked 
Frame  if  he  was  of  age,  and  he  answered  that  he  was ;  that 
Minor  also  said  that  he  knew  Frame  was  of  age;  that  appel- 
lant then  set  out  two  glasses  of  beer,  and  received  payment 
from  Minor,  and  that  Minor  and  Frame  drank  the  beer. 

This  court  will  not  settle  the  conflict  and  reverse  the  judgment 
upon  the  weight  of  the  evidence.  The  indictment  charges  a  sale 
of  liquor  to  a  minor.  The  court  did  not  err  in  instructing  that 
the  charge  will  be  sustained  by  proof  of  a  sale  directly  or  indi- 
rectly. The  sale  itself  is  not  the  important  thing.  The  pur- 
pose of  the  statute  is  to  prevent  minors  from  getting  and  using, 
and  thus  becoming  habitual  users  of,  intoxicating  liquors. 
Whether  the  sale  be  direct  or  indirect,  it  is  still  a  sale. 

In  the  fourth  instruction  the  court  charged  the  jury  as  fol- 
lows :  "  If  Martin  Frame  and  one  George  Minor  together  en- 
tered defendant's  saloon,  and  George  Minor  called  for  lager 
Vol.  V  — 33 
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beer  for  both,  and  the  defendant,  knowing  that  the  liquor  was 
to  be  drunk  by  both  Minor  and  Frame,  set  out  two  glasses  of 
beer  upon  the  counter,  and  Minor  and  Frame  both  drank  the 
same,  and  Minor  paid  for  such  liquor,  such  a  transaction  would 
be  an  indirect  sale  to  Martin  Frame ;  and  if  said  Frame  was 
under  the  age  of  twenty-one  years,  the  defendant  would  be 
guilty  of  the  offense  charged." 

This  instruction  we  think  is  erroneous.  It  is  meant,  of 
course  to  apply  to  the  testimony  of  the  defendant,  in  case  the 
jury  should  conclude  to  act  upon  it,  and  reject  the  testimony 
of  the  prosecuting  witness.  It  charges,  in  so  many  words,  that, 
if  certain  facts  testified  to  by  thfe  defendant  were  true,  they 
constituted  the  complete  offense  charged  in  the  indictment,  and 
the  jury  should  convict  him.  "When  it  is  thus  undertaken  to 
state  all  of  the  elements  of  an  offense  upon  the  evidence  before 
the  jury,  the  instruction  should  be  so  constructed  as  not  to 
practically  withdraw  from  the  jury  competent  and  material 
evidence.  It  was  shown  that  Frame  had  a  beard  upon  his  face. 
The  defendant  testified  that  he  was  but  slightlj'-  acquainted 
with  Frame,  and  that  both  he  and  Minor  declared  that  he  was 
over  twenty-one  years  of  age.  All  of  this  was  practically 
withdrawn  from  the  jury  by  the  instruction  in  which  they  were 
charged  that  the  defendant  would  be  guilty  upon  the  other 
facts,  without  any  regard  to  these. 

Under  the  settled  rule  in  this  state,  if  the  defendant  beheved, 
and  had  good  reasons  to  believe,  that  Frame  was  an  adult,  he 
was  not  guilty  of  the  crime  for  which  he  was  prosecuted,  even 
though  he  sold  him  liquor,  and  even  though  he  was  a  minor. 
Rinemcm  v.  State,  24  Ind.,  80;  Fa/rhaGh  v.  State,  24  Ind.,  TY; 
Brown  v.  State,  24  Ind.,  113;  State  v.  JTalb,  14  Ind.,  403;  Bobin- 
ius  V.  State,  63  Ind.,  235 ;  Moore  v.  State,  65  Ind.,  382. 

Appellant  had  the  right  to  show  in  defense  that  he  had  good 
reasons  to  believe,  and  did  believe,  that  Frame  was  of  age. 
This  he  attempted  to  do.  "Whether  or  not  he  succeeded  was  a 
question  for  the  jury,  and  the  court  had  no  right  to  assume 
and  charge  that  the  offense  was  complete  without  regard  to 
his  evidence  upon  that  point.  Pittsburgh,  etc.,  R.  W.  Co.  v. 
Wright,  80  Ind.,  236;  Orowcooh  v.  Hall,  82  Ind.,  202. 

For  this  error  the  judgment  must  be  reversed.     Other  objec- 
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tions  to  the  instruction  are  discussed,  but,  as  they  may  not  be 
material  upon  a  second  trial,  we  need  not  decide  anything  in 
relation  to  them. 

Judgment  reversed. 

Note.—  See  Sess  v.  State,  45  N.  J.,  445;  S.  C,  4  Am.  Cr.  R.,  178.  In  that 
case,  on  an  indictment  for  selling  cattle,  knowing  them  to  be  under  quaran- 
tine, evidence  was  given  on  the  trial  of  facts  tending  to  create  a  belief  in 
the  mind  of  defendant  that  the  quarantine  had  been  removed  when  the 
sale  was  made ;  it  was  held  error  to  refuse,  on  request,  to  charge  for  an 
acquittal  if  the  jury  found  that  the  defendant  did  so  believe,  on  the  facts 
brought  to  his  notice,  introduced  in  evidence. 


State  v.  Paekee. 

(66  Iowa,  586.) 

Jeopaedt:  Assault  with  intent,  etc.,  included  in  an  indictment  for  murder. 

1.  Defense  of  once  in  jeopardy. —  Defendant  was  placed  on  trial  for 

murder,  and  one  witness  was  examined.  Then  it  was  discovered  that 
none  of  the  witnesses  had  been  examined  before  the  grand  jury,  and 
that  this  body  had  returned  the  indictment  on  the  minutes  of  the  com- 
mitting magistrate.  The  district  attorney  asked  leave  to  introduce  the 
evidence  of  the  witnesses  against  the  defendant  or  to  compel  defend- 
ant to  allow  the  cause  to  be  continued,  which  motion  was  sustained  by 
the  court ;  thereupon  the  defendant  moved  the  court  to  direct  the  jury 
to  return  a  verdict  of  "not  guilty."  This  being  overruled,  he  contin- 
ued the  case,  and  the  jury  were  discharged.  Held,  that  defendant  had 
not  been  put  in  jeopardy  on  the  first  abortive  trial,  and  that  he  could 
be  tried  a  second  time. 

2.  Assault  wtth  intent  to  do  great  bodily  haeim. —  Where  the   evi- 

dence so  justifies,  a  verdict  of  "  guilty  of  assault  with  intent  to  com- 
mit a  great  bodily  injury  "  may  be  found  on  an  indictment  for  murder. 

Appeal  from  Carroll  District  Court. 

Defendant  was  indicted  for  murder  in  the  first  degree,  and, 
upon  trial,  was  convicted  of  an  assault  with  intent  to  do  a  great 
bodily  injury,  and  from  a  judgment  upon  this  conviction  ap- 
peals to  this  court. 

W.  G.  Thompson  and  W.  R.  Stivers,  for  appellant. 
A.  J.  Baker,  attorney-general,  for  the  state. 
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Beck,  C.  J.  1.  The  defendant  having  been  put  upon  trial  on 
the  indictment,  a  jury  was  impaneled  and  sworn,  and  the  state 
examined  one  witness,  who  was  cross-examined  by  defendant. 
It  then  appearing  that  none  of  the  state's  witnesses  had  been 
examined  before  the  grand  Jury  returning  the  indictment,  which 
had  been  found  upon  the  minutes  of  the  evidence  as  returned  by 
the  committing  magistrate,  as  authorized  by  section  3,  chapter 
130,  Acts  Eighteenth  General  Assembly,  which  repealed  Code, 
§  4289,  thereupon  the  district  attorney,  under  Code,  §  4421, 
asked  leave  to  introduce  the  evidence  of  the  witnesses  against 
defendant,  showing  by  alHdavit  that  he  was  not  the  district 
attorney  when  the  indictment  was  found,  and  that  he  was  not 
informed  the  witnesses  did  not  testify  before  the  grand  jury, 
and  he  believed  that  they  did;  such  belief  being  based  upon 
the  fact  that  their  names  were  indorsed  upon  the  indictment. 
He  states  in  his  affidavit  that  his  ignorance  of  the  facts  of  the 
case,  and  his  belief  that  the  witnesses  had  testified  before  the 
grand  jury,  were  the  reasons  that  induced  him  not  to  give  the 
notice  required  by  Code,  §  4421.  The  district  court  sustained 
the  application  of  the  district  attorney,  and  required  the  de- 
fendant, as  is  required  by  Code,  §  4421,  to  elect  either  to  allow 
the  cause  to  be  continued  or  the  witnesses  to  testify.  To  this 
ruling  defendant  excepted,  and  moved  the  court  to  direct  the 
jury  to  return  a  verdict  of  not  guilty.  The  motion  was  over- 
ruled ;  thereupon  the  defendant  elected  that  the  cause  be  con- 
tinued, and  it  was,  accordingly,  so  ordered,  and  the  jury  was 
discharged.  At  the  next  term  defendant  pleaded  specially  the 
facts  of  the  proceeding  at  the  prior  term,  as  above  recited, 
alleging  that  he  had  "once  been  put  in  jeopardy  of  his  life 
and  liberty  for  the  same  offense,"  and  "  had  been  duly  acquitted 
of  all  the  offenses  set  out  in  the  indictment."  The  matter 
then  pleaded  was  held  by  the  district  court,  by  an  instruction 
to  the  jury,  not  to  be  a  defense  to  the  indictment.  This  ruling 
is  the  foundation  of  the  first  objection  urged  by  defendant  to 
the  conviction.     It  now  demands  our  attention. 

2.  Counsel  insist  that  defendant  was  put  in  jeopardy  of  life 
and  liberty  by  the  first  abortive  trial;  that  such  jeopardy  be- 
gan when  the  jury  was  sworn  to  try  the  case ;  and  that  the 
subsequent  conviction  of  defendant  upon  another  trial  is  in 
conflict  with'  the  fifth  amendment  of  the  constitution  of  the 


STATE  V.  PAEKER.  341 

United  States,  which  declares  that  no  person  shall  be  subject 
for  the  same  ofifense  to  be  twice  put  in  jeopardy.  It  is  prob- 
able, but  the  point  we  do  not  decide,  that  it  would  be  found^ 
upon  consideration,  that  this  provision  of  the  federal  constitu- 
tion is  applicable  alone  to  the  administration  of  the  criminal 
laws  of  the  United  States,  and  was  not  intended  to  limit  the 
power  of  the  states  by  prescribing  a  rule  directing  the  manner 
of  the  execution  of  their  criminal  statutes.  See  Ba/rron  v. 
Mayor  of  Baltimore,  T  Pet.,  247;  Withers  v.  Buohley,  20  How., 
84.  And  it  would  appear  that  the  facts  of  this  case  are  not 
within  the  prohibition  of  article  1,  §  12,  of  our  own  constitu- 
tion, which  declares  that  "  no  person  shall,  after  acquittal,  be 
tried  for  the  same  ofifense."  The  defendant  was  not  acquitted 
upon  the  mistrial;  the  constitutional  prohibition  does  not,  there- 
fore, protect  him  from  a  second  trial.  The  proposition  seems 
to  be  too  plain  to  admit  of  argument. 

3.  But  if  it  be  conceded,  which  may  be  done  for  the  purpose 
of  this  case,  that  defendant  cannot  be  twice  put  in  jeopardy  by 
successive  trials  for  the  same  offense,  yet,  under  the  doctrine 
recognized  by  this  court  in  State  v.  Redman,  1 T  Iowa,  329,  by 
the  mistrial  defendant  was  not  put  in  jeopardy,  and  he  cannot, 
therefore,  claim  that  he  was  in  jeopardy  a  second  time  upon 
the  final  trial.  In  that  case  it  was  held  that  a  trial  and  a  verdict 
of  guilty,  which  was  set  aside  on  the  ground  of  informality  (the 
indictment  being  for  larceny,  and  the  verdict  failing  to  specify 
the  value  of  the  stolen  property),  did  not  put  the  defendant  in 
jeopardy,  so  that  he  could  claim  protection  from  a  second  trial. 
That  ca.se  is  stronger  in  its  facts  supporting  the  claim  that  the 
accused  was  before  in  jeopardy  than  is  this.  This  proposition 
does  not  in  its  support  demand  discussion.  Following  StaAe  v. 
Redman,  we  hold  that  defendant  was  not  put  in  jeopardy  by 
the  mistrial.  State  v.  Galendine,  8  Iowa,  288,  is  not  in  conflict 
with  our  construction  in  this  case.  In  that  case,  upon  a  trial  of 
the  indictment,  the  court  dismissed  it  and  discharged  the  de- 
fendant. It  was  held  that  the  dismissal  of  the  indictment 
amounted  to  an  acquittal,  w^hich  was  well  pleaded  in  bar  oT  the 
subsequent  indictment  for  the  same  offense. 

4.  It  is  urged  by  counsel  for  defendant  that  the  verdict  of 
guilty  of  an  assault  with  an  intent  to  commit  a  great  bodily 
injury,  upon  the  indictment  for  murder,  is  unauthorized  by  law. 
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Code,  §  4466,  provides  that  "the  defendant  may  be  found 
guilty  of  an  offense  the  commission  of  which  is  necessarily  in- 
cluded in  that  with  which  he  is  charged  in  the  indictment." 
It  cannot  be  doubted  that  an  assault  is  included  in  the  crime 
of  murder.  Usually  an  indictment  in  express  words  charges 
an  assault  with  felonious  intent.  Of  necessity,  an  assault  must 
have  been  literally  committed  in  all  cases  of  murder  by  direct 
violence.  The  intent  with  which  the  assault  is  committed  re- 
lates to  its  character  and  indicates  its  degree.  It  is  discovered, 
not  in  the  extent  or  nature  of  the  violence,  but  in  the  anirmbs 
of  the  perpetrator.  It  follows  that  an  assault,  whether  with 
an  intent  to  murder,  to  maim,  or  to  inflict  a  great  bodily  in- 
jury, is  included  in  the  crime  of  murder.  It  is  the  settled 
doctrine  of  the  law  in  this  state  that  an  assault  is  included  in 
the  crime  of  murder ;  the  intent  with  which  the  assault  is  com- 
mitted does  not  exclude  it.  This  case  illustrates  the  reason- 
ableness of  the  rule  we  recognize.  The  indictment  alleges 
assault  upon  the  deceased,  who  was  a  child,  the  failure  and 
refusal  of  defendant  to  furnish  him  with  medical  treatment 
and  care,  and  the  compelling  of  the  child  to  work  while 
wounded  and  bruised.  Now,  if  the  jury  found  that  death  re- 
sulted, not  from  the  assaults  and  treatment  received  from  de- 
fendant, but  from  disease,  and  also  found  that  defendant  did 
assault  the  child  with  an  intent  to  infliiot  a  great  bodily  injury, 
their  verdict  is  authorized  by  the  law,  the  assault  being  included 
in  the  charge  of  murder.  Other  objections  to  the  judgment  of 
the  district  court  than  those  above  discussed  are  not  argued  by 
defendant's  counsel. 

Upon  consideration  of  the  whole  record  before  us,  we  find 
no  ground  for  reversing  the  judgment.  It  must  therefore  be 
affirmed. 

Note. —  The  principle  "  that  no  person  shall  be  .  -  .  subject,  for  the 
same  offense,  to  be  twice  put  in*  jeopardy  of  life  or  limb,"  is  older  than 
written  constitutions.  While  the  decision  may  be  in  harmony  with  the 
peculiar  wording  of  the  Iowa  constitution,  it  would  seem  to  be  in  conflict 
with  the  great  weight  of  modem  decisions.  As  the  subject  is  discussed  in 
all  text-books  on  criminal  law  it  wUl  be  unnecessary  to  enlarge  upon  it  here. 
See  Adnms  v.  State,  99  Ind.,  244  {S.  C,  4  Am.  Cr.  B.,  309  and  note).  See, 
also,  Ex  parte  Lange,  18  Wall.,  163. 
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State  v.  Kbllt. 

(76  Maine,  331.) 

JuBiSDionoN :  Offenses  committed  in  territory  purchased  by  or  ceded  to 

United  States. 

The  courts  of  Maine  have  no  jurisdiction  in  a  case  of  murder  or  man- 
slaughter committed  within  Fort  Popham,  which  is  near  the  mouth  of 
the  Kennebec  river.  And  when  a  mortal  blow  is  struck  or  wound 
inflicted  in  a  fort  of  the  United  States,  and  the  person  so  struck  or 
wounded  dies  out  of  the  fort,  the  crime  cannot  be  regarded  as  com- 
mitted where  the  person  dies. 

Washington  Oilbert,  for  the  respondent. 

"Walton,  J.  The  question  is  whether  the  courts  of  this  state 
have  jurisdiction  of  the  crimes  of  murder  or  manslaughter 
committed  within  Fort  Popham,  near  the  mouth  of  the  Ken- 
nebec river. 

"We  think  they  have  not.  Fort  Popham  is  a  United  States  fort. 
It  is  erected  on  land  purchased  for  a  fort ;  and  the  purchase 
was  made  by  consent  of  the  legislature  of  this  state.  The  con- 
stitution of  the  United  States  declares  that  congress  shall  have 
power  to  exercise  exclusive  legislation  over  all  places  purchased 
by  the  consent  of  the  legislature  of  the  state  in  which  the  same 
shall  be,  for  the  erection  of  forts,  magazines,  arsenals,  dock- 
yards and  other  needful  buildings ;  and,  in  the  exercise  of  this 
power,  congress  had  enacted  what  the  punishments  for  murder 
and  manslaughter  shall  be  when  committed  within  any  fort, 
arsenal,  dock-yard,  magazine  or  other  place  under  the  jurisdic- 
tion of  the  United  States,  and  conferred  authority  upon  the 
federal  courts  to  try  the  persons  charged  with  these  offenses. 
The  conclusion  is,  therefore,  inevitable,  that  the  courts  of  this 
state  do  not  have  jurisdiction  of  the  crimes  of  murder  or  man- 
slaughter committed  in  a  United  States  fort.  In  fact,  we  do 
not  know  that  this  proposition  is  denied  by  any  one. 

But  it  is  said  that,  although  a  mortal  wound  may  be  inflicted 
within  a  fort,  still,  if  the  person  wounded  dies  elsewhere,  the 
crime  must  not  be  regarded  as  having  been  committed  in  the 
fort,  but  at  the  place  where  the  person  dies ;  and  that  in  such 
a  case  the  courts  of  the  latter  place  have  jurisdiction.  It  is 
undoubtedly  true  that  the  courts  of  the  latter  place  do  some- 
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times  have  jurisdiotion.  But  we  are  satisfied  that  when  this  is 
so,  it  is  not  because  the  crime  is  to  be  regarded  as  having  been 
committed  there,  but  because  some  rule  of  law,  statutory  or 
otherwise,  expressly  confers  such  jurisdiction.  The  modern 
and  more  rational  view  is  that  the  crime  is  committed  where 
the  unlawful  act  is  done,  and  that  the  subsequent  death,  while 
it  may  be  sufficient  to  confer  jurisdiction,  cannot  change  the 
locality  of  the  crime. 

And  this  brings  us  to  the  only  question  in  relation  to  which 
there  can  be  any  doubt  in  this  case,  and  that  is,  whether  our 
statute,  which  declares  that  if  a  mortal  wound  is  inflicted,  or 
poison  administered,  on  the  high  seas,  or  without  the  state, 
whereby  death  ensues  within  the  state,  such  offense  may  be 
tried  in  the  county  where  the  death  ensues.  R.  S.,  oh.  1.31, 
sec.  3. 

Perhaps  it  is  a  sufficient  answer  to  say  that  this  statute  was  not 
intended  to  apply  to  the  United  States  forts  which  are  within 
our  state ;  that  by  its  terms  it  applies  only  to  the  high  seas  and 
other  places  without  the  state ;  that  the  purchase  of  land  by 
the  United  States  for  a  fort,  while  it  confers  upon  congress  the 
exclusive  power  to  legislate  for  it,  does  not  take  the  land  out 
of  the  state.  It  is  still  within  our  territorial  limits.  But  we 
do  not  rest  our  decision  upon  this  ground.  Another,  and,  as 
it  seems  to  us,  a  conclusive  answer,  is  that  the  power  of  con- 
gress to  legislate  for  the  territory  on  which  a  United  States 
fort  is  erected,  is  declared  by  the  federal  constitution  to  be  ex- 
clusive. Consequentlj'',  there  can  be  no  concurrent  jurisdic- 
tion. And  any  statute  of  the  state  which  should  attempt  to 
exercise  sucli  a  jurisdiotion  must  necessarily  be  unconstitutional 
and  void.  Congress  has  provided  for  the  punishment  of  crimes 
committed  within  the  forts  of  the  United  States.  It  has  ex- 
pressly provided  for  the  punishment  of  murder  and  man- 
slaughter. E.  S.  U.  S.,  sees.  5339,  5341,  5343.  And  conferred 
exclusive  jurisdiotion  upon  the  federal  courts.  Id.,  sec.  629, 
ol.  20.  How,  then,  can  a  state  court  take  jurisdiction  ?  Clearly 
it  cannot,  unless  when  a  mortal  blow  or  wound  is  inflicted  in 
a  fort,  and  the  person  struck  or  wounded  dies  out  of  the  fort, 
the  crime  is  regarded  as  committed  where  the  person  dies; 
and  this,  as  already  stated,  is  a  doctrine  which  we  cannot  sus- 
tain. 
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It  is  Condemned  by  the  weigM  of  modern  authority,  English 
as  well  as  American,  and  is  opposed  to  reason. 

The  authorities  bearing  on  the  question  will  be  found  in 
Bishop's  Criminal  Law,  vol.  1,  sees.  69,  164 ;  Bishop's  Criminal 
Procedure,  ch.  4;  Commonwealth  v.  Maeloon  et  als.,  101  Mass., 
1,  and  in  the  report  of  Guiteau's  trial  for  the  murder  of  Presi- 
dent GrarJB.eld. 

The  plea  in  abatement  is  sustained  and  the  prisoner  surren- 
dered to  the  United  States  authorities. 

Peters,  C.  J.,  Danforth,  Yiegin  and  Libbet,  JJ.,  concurred. 


Commonwealth  t.  Collins. 

(138  Mass.,  483.) 

Larceny  from  the  person:  Indictment. 

An  indictment  alleging  the  larceny  from  the  person  of  "  divers  promis- 
sory notes,"  and  of  "  divers  coins  of  the  United  States  current  as 
money  in  said  commonvrealth,"  with  proper  averments  of  value,  ovm- 
ership  and  possession,  is  sufficient. 

J.  E.  Bates  and  A.  W.  Hayes,  for  the  defendant. 
H.  N.  Shepa/rd,  assistant  attorney-general,  for  the  common- 
wealth. 

W.  Allen,  J.  This  is  an  indictment  for  larceny  from  the 
person  of  "  divers  promissory  notes  of  the  amount  and  value 
in  all  of  $6,"  and  "  divers  coins  of  the  United  States  current  as 
money  in  said  commonwealth  of  the  amount  and  of  the  value 
in  all  of  $3."  The  only  exception  is  to  the  decision  of  the 
court  overruling  a  motion  to  quash  the  indictment,  because 
"  neither  of  its  averments  of  property  contains  a  full,  particu- 
lar and  legally  sufficient  description  of  the  moneys  supposed 
to  have  been  wrongfully  taken." 

The  motion  seems  to  assume  that  a  larceny  of  bank-bills 
was  intended  to  be  charged,  and,  as  this  was  assumed  at  the 
argument,  we  have  considered  the  case  as  if  it  appeared,  upon 
the  face  of  the  indictment,  that  bank-bills  were  described  as 
promissory  notes. 
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In  an  indictment  for  the  larceny  of  a  promissory  note,  it  is 
sufficient  to  describe  the  property  as  "  one  promissory  note," 
with  proper  averments  of  value  and  ownership.  Com.  v.  Bret- 
tun,  100  Mass.,  206.  So  coin  is  sufficiently  described  by  the 
word  "  coin."     Com.  v.  Oallagher,  16  Gray,  240. 

Bank-notes  are  properly  described,  in  an  indictment  for  the 
larceny  of  them,  as  promissory  notes.  Com.  v.  Butts,  124 
Mass.,  449,  and  cases  cited;  Com.  v.  Gallagher,  126  Mass.,  54. 
It  follows  that,  in  an  indictment  for  the  larceny  of  a  bank- 
note, it  is  sufficient  to  allege  the  larceny  of  a  promissory  note, 
without  other  description,  except  what  is  contained  in  proper 
averments  of  value,  ownership  and  possession. 

As  the  terms  "  promissory  note  "  and  "  coin  "  are  of  them- 
selves sufficient  descriptions,  there  is  no  occasion  for  an  aver- 
ment that  the  grand  jury  were  unable  to  give  a  fuller  descrip- 
tion. The  further  fact,  whether  it  be  that  the  promissory  note 
was  the  note  of  a  bank  or  of  John  Doe,  or  that  the  coin  was  a 
silver  coin  or  a  gold  coin,  need  not  be  stated,  though  known 
to  the  grand  jury.  If  stated,  it  would  be  an  unnecessary  aver- 
ment, which  would  become  material  by  being  made,  like  that 
of  the  color  of  a  horse. 

In  charging  a  larceny  of  several  articles  of  the  same  kind, 
it  is  not  necessary  to  state  the  number  nor  to  allege  the  value 
of  each  article.  It  is  sufficient  to  allege  a  larceny  of  divers  of 
the  articles  of  an  aggregate  value.  This  is  a  common  mode 
of  charging  larceny  of  bank-notes  and  of  coin.  Com.  v.  Hus- 
sey.  111  Mass.,  432 ;  Com.  v.  Stebbins,  8  Gray,  492 ;  Com.  v. 
Chrvmes,  10  Gray,  470;  Com.  v.  Gallagher,  16  Gray,  240;  Com. 
V.  Butts,  uhi  supra. 

Exceptions  overruled. 


State  v.  Gbaff. 

(66  Iowa,  483.) 

Laeobnt  fbom  the  person  :  Included  in  robbery. 

Larceny  from  person  and  robbery  distinguished,  and  motion  in  arrest  of 
judgment,  on  verdict  of  guilty  of  larceny  from  person,  hMd  properly 
overruled. 
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Appeal  from  Dubuque  District  Court. 

The  grand  jury  of  Dubuque  county  presented  an  indictment 
against  the  defendant,  accusing  him  of  the  crime  of  larceny 
from  the  person  of  another.  He  pleaded  not  guilty,  was  tried, 
convicted,  and  sentenced  to  a  term  of  imprisonment  in  the 
penitentiary  at  Anamosa,  and  from  this  judgment  he  appeals. 

A.  J.  Baher,  attorney-general,  for  the  state. 
T.  S.  Wilson,  for  appellant. 

Keed,  J.  The  charge  in  the  indictment  is  that  defendant 
stole  a  watch  and  chain  from  the  person  of  one  M.  Dworskey. 
The  proof  was  that  he  took  the  property  from  Dworskey's  per- 
son by  violence.  After  the  verdict  was  returned,  defendant 
filed  a  motion  in  arrest  of  judgment,  on  the  ground  that  the 
evidence  showed  that,  if  he  committed  any  crime  in  the  trans- 
action in  question,  it  was  robbery,  and  not  the  offense  of  which 
he  was  accused  in  the  indictment.  The  district  court  overruled 
this  motion,  and  pronounced  judgment  on  the  verdict.  The 
question  raised  by  the  motion  is  the  only  one  presented  by  the 
record  for  our  determination. 

The  crime  of  robbery  is  defined  by  section  3858  of  the  code 
in  the  following  language :  "  If  any  person,  with  force  or  vio- 
lence, or  by  putting  in  fear,  steal  and  take  from  the  person  of 
another  any  property  that  is  the  subject  of  larceny,  he  is  guilty 
of  robbery,"  etc.  And  it  is  provided  by  section  3905  that  "  if 
any  person  commit  the  crime  of  larceny  ...  by  stealing 
from  the  person  of  another  he  shall  be  punished,"  etc.  It  will 
be  observed  that  each  of  the  offenses  includes  the  taking  of 
property  from  the  person  of  another.  In  the  one  case,  the 
taking  is  by  stealth ;  while  in  the  other  it  is  accomplished  by 
force  or  violence,  or  by  putting  in  fear.  In  both  cases,  how- 
ever, the  taking  is  regarded  by  the  law  as  larcenj'^  of  the  prop- 
erty. The  words  "  steal  and  take,"  in  the  section  defining 
robbery,  are  synonymous  with  "  stealing,"  as  used  in  the  other 
section.  The  allegation  in  the  indictment,  that  defendant  "  did 
steal "  the  property  from  the  person  of  Dworskey,  is  sustained, 
then,  by  proof  that  he  took  it  from  his  person  feloniously  and 
with  force.  All  that  can  be  claimed  is  that,  while  the  evidence 
established  all  the  elements  of  the  crime  charged  in  the  indict- 
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ment,  it  proved  one  fact  in  addition  thereto,  and  would  have 
warranted  a  conviction  of  another  offense  if  defendant  had 
been  accused  of  that  offense.  But  this  affords  no  ground  for 
arresting  judgment  on  the  verdict.  The  court  is  warranted  in 
pronouncing  judgment  on  the  verdict  of  guilty  in  any  case  in 
which  the  proof  establishes  aU  the  elements  of  the  crime 
charged  in  the  indictment. 

Affirmed. 


Commonwealth  v.  Holmes. 

(137  Mass.,  248.) 

Laecent:  Property  of  different  persons  —  Practice. 

"When  the  complant  contains  several  counts,  each  charging  a  distinct  lar- 
ceny of  the  property  of  a  different  person,  it  is  no  ground  for  a  motion 
to  dismiss  the  complaint,  on  appeal  in  the  superior  court,  that  the  record 
of  the  lower  court  shows  that,  on  the  complaint  being  read  to  the  de- 
fendant, she  was  asked  whether  she  was  guilty  or  not  guilty  of  the- 
"  offense  "  charged ;  that  she  pleaded  not  guilty,  and  was  tried  and 
convicted  "  of  the  offense  aforesaid." 

G.  H.  Hudson  and  P.  J.  Casey,  for  the  defendant. 

E.  J.  Sherman,  attorney-general,  for  the  commonwealth. 

"W.  Allen,  J.  The  conviction  in  the  municipal  court  ap- 
pears upon  the  record  to  have  been  regular.  When  a  com- 
plaint contains  several  counts,  whether  for  the  same  or  for 
different  similar  offenses,  the  plea,  conviction  and  sentence 
may  be  general,  upon  the  complaint  as  a  whole,  and  not  upon 
each  count  separately.  Carlton  v.  Com.,  5  Met.,  532 ;  Com.  v. 
Foster,  122  Mass.,  317;  Kite  v.  Com.,  11  Met.,  581.  In  such 
case,  the  form  of  plea,  conviction  and  sentence  is  the  same 
when  the  different  counts  are  for  the  same  offense  as  when 
they  are  for  several  offenses ;  and  the  complaint  itself  may  not 
indicate  whether  the  counts  refer  to  different  transactions,  or 
are  different  modes  of  charging  the  same  act.  The  record  of  the 
municipal  court  shows  that  the  defendant  pleaded  to  the  whole 
complaint,  and  was  convicted  of  the  whole;  and  it  is  imma- 
terial, upon  the  motion  to  dismiss,  whether  the  different  counts 
were  intended  to  charge  the  same  or  different  offenses. 
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Even  if  the  defendant  could  make  it  appear  that  she  had  been 
convicted  of  but  one  of  four  different  offenses  charged  in  the 
complaint,  it  would  seem  that  she  could  be  tried,  upon  appeal, 
for  the  offense  of  which  she  had  been  convicted.  Com.  v. 
Eblmes,  119  Mass.,  196. 

Moceptions  overruled. 

Note. — Stealing  property  owned  by  different  persons. —  In  Lorton  v.  The 
State,  7  Mo.,  55,  the  defendant  was  indicted  for  stealing  the  goods  and  chat- 
tels of  Richmond  Curie,  and  at  the  same  time  was  also  indicted  for  stealing 
the  goods  and  chattels  of  one  John  B.  Gibson ;  the  defendant  pleaded  guilty 
to  the  first  indictment,  and  to  the  second  pleaded  a  former  conviction  for  the 
same  offense.  After  the  testimony  was  introduced,  the  prisoner  requested 
the  court  to  charge  the  jury  that  if  they  believed  from  the  evidence  that  the 
goods  of  Curie  and  Gibson  were  stolen  at  one  and  the  same  time,  then 
the  circumstance  of  said  goods  belonging  to  sepai'ate  owners  did  not  con- 
stitute several  offenses,  and  th.at  if  any  person  by  the  same  act  and  at  the 
same  time  should  steal  the  goods  of  A.,  B.  and  C,  this  constituted  but  one 
felony  or  offense  against  the  state,  etc.  The  court  refused  to  give  this  in- 
struction, and  the  supreme  court  held  that  the  refusal  of  the  court  to  so 
instruct  was  erroneous. 

In  Wilson  v.  The  State,  45  Texas,  76,  two  indictments  were  found  against 
the  defendant.  The  first  charged  that  the  defendant  stole  property  belong- 
ing to  one  Criner  and  from  the  possession  of  one  Harden,  who,  as  it  was 
averred,  was  holding  the  animal  for  the  owner  (Criner).  The  other  indict- 
ment, found  at  the  same  term  of  court,  charged  the  defendant  with  the 
theft  of  a  saddle,  bridle,  etc.,  belonging  to  one  Harden  (who  was  the  same 
person  alleged  in  the  first  indictment  to  have  been  in  the  possession  of  the 
property  owned  by  Criner).  Defendant  was  tried  for  stealing  the  saddle, 
bridle,  etc.,  was  found  guilty  and  punished  by  fine  and  imprisonment,  and 
on  his  second  trial  he  pleaded  the  former  conviction  in  bar,  and  asked  to  be 
discharged  from  further  prosecution  because  the  offense  for  which  he  had 
been  tried  and  convicted  was  in  fact  and  in  law  the  same  offense  of  which 
he  then  stood  charged.  The  plea  was  on  motion  stricken  from  the  files,  and 
for  the  error  committed  in  so  doing  the  case  was  reversed  by  the  supreme 
court.  The  principle  is  sustained  by  the  following  cases :  State  v.  Will- 
iams, 10  Humph.  (Tenn.),  101;  Laupher  v.  The  State,  14  Ind.,  337;  The 
State  V.  Nelson,  29  Me.,  339;  1  Hale's  Pleas  of  the  Crown,  531;  State  v. 
Morphin,  37  Mo.,  873. 

Theft  of  several  articles  at  one  and  the  same  time.—  The  theft  of  several 
articles  at  one  and  the  same  tune  and  by  one  and  the  same  act  constitutes 
but  one  indivisible  crime,  and  a  judgment  of  conviction  or  acquittal  of  the 
theft  of  one  of  the  articles  is  a  bar  to  a  prosecution  for  the  theft  of  the 
others;  for  though  the  prosecutor  has  a  right  to  carve  out  as  large  an  offense 
as  the  transaction  wiU  admit  of,  still  he  can  carve  but  once.  Qxiitzow  v. 
The  State,  5  Texas  Ct.  App.,  47 ;  The  State  v.  Cameron,  40  Vermont,  555. 

See  State  v.  Colgate,  ante,  page  71,  for  a  very  full  discussion  of  the  ques- 
tion relative  to  two  offenses  committed  in  one  and  the  same  act. 
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Johnson  v.  The  People, 
(113  m.,  99.) 

Lakoent  by  bailee  :  Indictment — Larceny  at  common  law  and  under  the 
statute  —  Instruction. 

1.  Indictment  for  statutory  offense  —  Its  requisite. — An  indictment 

for  a  mere  statutory  offense  must  be  framed  upon  the  statute,  and 
that  fact  must  distinctly  appear  upon  the  face  of  the  indictment. 
That  it  may  so  appear,  the  pleader  must  either  charge  the  offense  in  the 
language  of  the  statute  or  specifically  set  forth  the  facts  which  consti- 
tute it. 

2.  Where  a  statute  creates  a  new  offense,  but  does  not  describe  the  act  or 

acts  which  constitute  it,  the  pleader  must  set  them  forth  specifically. 
8.  Larceny  at  common  law  —  Possession  in  the  accused.— There  are 
three  classes  of  cases  in  which  convictions  for  larceny  at  common  law 
are  sustained  when  the  apparent  possession  is  in  the  accused :  First, 
where  the  accused  has  mere  custody  of  the  property,  as  distinguished 
from  possession  (as  iu  the  case  of  servants  and  the  like,  whose  duties, 
from  time  to  time,  require  them  to  handle,  occupy  or  use  it,  or  to  sell 
or  dispose  of  it  to  others) ;  second,  where  he  obtains  the  custody  and 
apparent  possession  by  means  of  fraud,  or  with  a  present  purpose  to 
steal  the  property ;  and,  third,  when  one  having  acquired  possession  by 
a  valid  contract  of  bailment,  which  is  subsequently  terminated  by 
some  tortious  act  of  the  bailee  or  otherwise,  whereby  the  possession 
reverts  to  the  owner,  leaving  the  custody  merely  in  the  former,  and 
the  bailee,  while  being  thus  a  mere  custodian,  feloniously  converts  the 
property  to  his  own  use. 

4.  Larceny  as  bailee  under  the  statute. —  As  a  bailee  is  one  who  has 

the  possession  and  a  qualified  property  in  the  goods  or  other  property, 
under  a  contract  with  the  owner,  either  express  or  implied,  he  cannot 
commit  a  larceny  of  the  bailment  so  long  as  the  contract  under  which 
he  holds  the  same  is  subsisting ;  but  when  the  contract  by  any  means 
terminates,  he  ceases  to  be  a  bailee,  and  the  possession  i-everts  to  the 
owner,  although  the  bare  custody  still  remain  with  the  bailee.  By  the 
very  terms  of  the  statute,  a  bailee  in  possession  alone  can  commit 
the  statutory  offense,  for  there  can  be  no  such  thing  as  a  bailee  out  of 
possession. 

5.  Instruction  on  hypothesis  which  the  evidence  tends  to  prove. — 

Where  there  is  evidence  tending  to  show  that  one  indicted  for  larceny 
at  common  law  received  the  money  alleged  to  have  been  stolen,  as  a 
bailee,  for  safe  keeping,  it  is  error  in  the  court  to  refuse  to  instruct  the 
jury,  at  the  instance  of  the  defendant,  that  thei-e  could  be  no  convic- 
tion, under  the  indictment  as  framed,  for  the  statutory  offense. 

"Writ  of  error  to  tho  Circuit  Court  of  Johnson  County ;  the 
Hon.  D.  M.  Browning,  judge,  presiding. 
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Messrs.  Oregg  cfe  Parish,  for  the  plaintiff  in  error. 

Mr.  Justice  Mulket  delivered  the  opinion  of  the  court: 

At  the  November  term,,  1883,  of  the  Johnson  county  circuit 
court,  John  T.  Johnson  was  convicted  and  sentenced  to  the 
penitentiary  for  two  years,  for  the  larceny  of  five  twenty-dollar 
gold  pieces,  the  property  of  one  Charles  Grattan.  The  pres- 
ent writ  of  error  is  brought  to  reverse  that  conviction. 

The  evidence  tends  to  show  the  money  charged  to  have 
been  stolen  was  voluntarily  delivered  by  the  owner  to  the  ac- 
cused for  safe  keeping,  the  former  being  on  a  spree,  and  con- 
siderably intoxicated  at  the  time.  The  indictment  under 
which  the  conviction  was  had  was  in  the  ordinary  form,  charg- 
ing the  defendant  with  a  common  law  larceny,  merely.  It 
was  contended  on  behalf  of  the  accused,  in  the  court  below, 
and  the  claim  is  renewed  here,  that  the  facts  proven  do  not 
establish  a  larceny  at  common  law,  and  that  consequently  there 
can  be  no  conviction  under  the  indictment  as  framed,  even 
conceding  the  evidence  makes  out  a  case  against  him  as  bailee, 
under  the  one  hundred  and  seventieth  section  of  the  Criminal 
Code.  If  it  be  conceded  as  a  matter  of  fact  that  the  evidence 
does  not  establish  a  larceny  at  common  law,  but  at  most  a 
mere  statutory  larceny,  then  we  agree  with  counsel  for  the 
accused  the  conviction  was  improper,  for  no  principle  of  crim- 
inal pleading  is  better  settled  than  that  an  indictment  for  a 
mere  statutory  offense  must  be  framed  upon  the  statute,  and 
that  this  fact  must  distinctly  appear  upon  the  face  of  the  in- 
dictment itself.  That  it  shall  so  appear,  the  pleader  must 
either  charge  the  offense  in  the  language  of  the  act,  or  specific- 
ally set  forth  the  facts  constituting  the  same.  It  sometimes 
happens,  however,  that  the  language  of  a  statute  creating  a 
new  offense  does  not  describe  the  acts  or  acts  constituting  such 
offense.  In  that  case  the  pleader  is  bound  to  set  them  forth 
specifically.  This  elementary  rule  is  laid  down  in  all  standard 
works  on  criminal  law,  and  is  fully  recognized  by  this  court. 
1  "Wharton  on  Crim.  Law,  sees.  164,  3Y2 ;  Kibs  v.  The  People, 
81  111.,  599. 

The  one  hundred  and  seventieth  section  of  the  Criminal 
Code,  just  referred  to,  is  as  follows :  "  If  any  bailee  of  any 
bank  bill,  note,  money  or  other  property,  shall  convert  the 
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same  to  his  own  use,  with  intent  to  steal  the  same,  or  secretes 
the  same  with  intent  so  to  do,  he  shall  be  deemed  guilty  of 
larceny."  This  provision  of  the  statute,  according  to  a  well 
settled  construction  given  to  similar  statutes,  both  in  this 
country  and  in  England,  was  not  intended  to  apply  to  any 
cases  which  are  larcenies  at  common  law.  2  Archbold's  Crim. 
Proc.  &  Pleading,  574 ;  2  "Wharton  on  Crim.  Law,  sec.  1905. 
Hence  all  cases  falling  within  it  are  mere  statutory  larcenies, 
and  are  therefore  subject  to  the  rule  of  pleading  applicable  to 
statutory  offenses,  as  above  stated. 

Assuming  the  accused  to  be  guilty  of  either  the  statutory  or 
the  common  law  offense,  it  was  the  duty  of  the  jury  to  deter- 
mine, as  matter  of  fact,  from  the  evidence  before  them,  which 
of  the  crimes  had  been  committed.  On  the  other  hand,  it  was 
the  duty  of  the  court,  if  requested,  to  instruct  the  jury  as  to  all 
matters  of  law  arising  out  of  the  evidence,  calculated  to  aid  the 
jury  in  the  performance  of  this  and  other  duties.  On  the  trial 
of  the  cause  the  court  declined  to  instruct  the  jury,  at  the  in- 
stance of  the  accused,  that  there  could  be  no  conviction,  under 
the  indictment  as  framed,  for  the  statutory  offense.  The  rul- 
ing of  the  court  in  this  respect,  of  course,  was  erroneous,  if 
there  was  evidence  before  the  jury  upon  which  to  base  the  in- 
struction. But  before  further  discussing  the  facts,  it  will  be 
proper  to  state,  as  near  as  may  be,  the  essential  elements  that 
enter  into  the  crime  of  larceny  at  common  law,  and  to  particu- 
larly point  out  wherein  it  differs  from  the  statutory  offense. 

Larceny,  by  the  common  law,  is  defined  to  be  "  the  felonious 
taking  and  carrying  away  of  the  personal  goods  or  property 
of  another."  From  this  definition  it  follows  that  every  lar- 
ceny necessarily  includes  a  trespass,  for  a  trespass  to  personal 
property  is  nothing  more  than  the  unlawful  and  forcible  tak- 
ing of  the  goods  of  another  without  such  felonious  intent ;  and 
as  trespass  is  an  injury  to  the  possession  only,  it  ■  logically  and 
legally  follows  that  no  one  in  the  lawful  possession  of  goods 
can  commit  a  larceny  of  them,  for  it  were  idle  and  absurd  to 
talk  of  one  committing  an  injury  to  his  own  possession, —  and 
such  is  the  well  settled  doctrine  of  the  common  law.  One, 
however,  may  have  the  actual  custody  of  goods  and  yet  not 
have  the  possession.  Thus,  goods  on  the  premises  of  the 
owner,  to  be  used  by  himself  and  family,  including  his  serv- 
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ants,  are  always  to  be  deemed  in  the  possession  of  the  owner, 
although  the  ordinary  duties  of  the  servants  and  other  mem- 
bers of  the  household  require  them,  from  time  to  time,  to  han- 
dle, occupy  or  use  them,  or  even  to  sell  or  dispose  of  them  to 
others.  So  where  chairs,  beds,  etc.,  are  occupied  by  a  guest, 
whether  in  a  hotel  or  in  a  private  family,  or  where  plates  or 
other  articles  are  used  by  one  at  the  table  of  another,  or  where 
the  owner  delivers  a  chattel  to  another  to  be  examined  or  used 
for  some  temporary  purpose  in  the  presence  of  the  owner,  the 
same  rule  applies.  In  all  these  cases,  and  in  all  others  analo- 
gous in  principle,  the  possession  remains  with  the  owner,  and 
those  having  the  temporary  use  or  occupancy  of  the  property 
are  deemed,  in  law,  to  have  the  mere  custody  of  it,  as  contra- 
distinguished from  the  possession.  But  where  the  owner  of  a 
chattel  delivers  it  to  one  other  than  a  mere  servant,  in  trust, 
upon  a  contract,  express  or  implied,  that  the  latter  will  faith- 
fully execute  the  trust,  the  rule  is  different.  In  such  case, 
which  is  one  of  ordinary  bailment,  the  possession  as  well  as 
the  custody  of  the  chattel  passes  to  the  bailee  with  its  deliv- 
ery ;  and  it  follows  from  what  we  have  said,  while  the  contract 
of  bailment  subsists,  the  bailee  cannot,  by  the  common  law, 
commit  a  larceny  of  the  chattel.  Such  is  undoubtedly  the 
common  law  rule  with  respect  to  larceny  by  bailees.  It  is  to 
be  borne  in  mind,  however,  that  in  all  cases  where  this  rule  is 
properly  applicable,  the  delivery  of  the  property  must  have 
been  fairly  and  honestly  obtained,  otherwise  the  legal  posses- 
sion will  remain  with  the  owner,  notwithstanding  the  delivery. 
In  such  case  the  apparent  contract  of  bailment  is  at  the  elec- 
tion of  the  bailor,  in  contemplation  of  law  really  no  contract 
at  all,  by  reason  of  the  fraud,  for  it  is  a  familiar  principle  that 
fraud  vitiates  whatever  it  enters  into.  On  this  principle, 
whenever  there  is  an  original  purpose  on  the  part  of  the  bailee 
to  steal  the  property,  and  the  bailment  is  a  mere  pretense  on 
his  part  to  hide  a  felonious  intent,  the  possession  will  not  pass ; 
and  if  the  property  is  subsequently  converted,  in  pursuance  of 
such  criminal  purpose,  it  will  be  larceny  by  the  common  law. 
But  even  in  cases  where  the  contract  of  bailment  is  valid,  and 
the  possession  has  passed  to  the  bailee,  if  the  latter  is  guilty  of 
any  tortious  act  in  respect  to  the  subject  of  bailment,  whereby 
the  contract  is  terminated,  the  possession  will  result  to  the 
Vol.  V  — 33 
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bailor,  although  the  actual  custody  of  the  property  bailed  re- 
mains in  the  bailee ;  and  if  the  latter,  after  the  contract  has 
been  thus  terminated,  appropriates  it  to  his  own  use  with  in- 
tent to  steal  it,  he  will  be  guilty  of  larceny  at  the  common 
law.  Thus,  where  a  carrier  of  goods  broke  a  package  and 
fraudulently  converted  a  part  of  them,  it  was  held  to  be  lar- 
ceny. So  where  one  to  whom  was  handed  a  letter  containing 
money,  to  be  carried  to  the  postofflce,  broke  it  open  on  the 
way,  and  afterwards  converted  the  money,  it  was  held  the 
same  way.  The  tortious  acts  of  breaking  the  package  in  the 
one  case,  and  the  breaking  open  the  letter  in  the  other,  sever- 
ally terminated  the  contracts  of  bailment,  and  the  legal  pos- 
session resulted  to  the  respective  owners. 

From  this  review  of  the  subject  it  will  be  perceived  there 
are  three  classes  of  cases  in  which  convictions  for  larceny  at 
common  law  are  sustained  where  the  apparent  possession  is 
in  the  accused:  First,  where  the  accused  has  the  mere  cus- 
tody of  the  property,  as  contradistinguished  from  possession, 
as  in  the  case  of  servants  and  the  like ;  second,  where  he  ob- 
tains the  custody  and  apparent  possession  by  means  of  fraud, 
or  with  a  present  purpose  to  steal  the  property ;  and  third, 
where  one,  having  acquired  possession  by  a  valid  contract  of 
bailment,  which  is  subsequently  terminated  by  some  tortious 
act  of  the  bailee,  or  otherwise,  whereby  the  possession  reverts 
to  the  owner,  leaving  the  custody,  merely,  in  the  former,  and 
the  bailee,  while  being  thus  a  mere  custodian,  feloniously  con- 
verts the  property  to  his  own  use.  But  in  all  these  cases  the 
legal  possession  is  in  the  owner  at  the  time  of  the  felonious 
conversion,  the  accused,  in  contemplation  of  law,  being  re- 
garded as  a  mere  custodian  of  the  property.  It  is  to  be  further 
noted,  that  in  those  cases  where  the  contract  of  bailment  has 
been  induced  by  the  fraud  of  the  accused,  and  convictions  are 
permitted  on  that  ground,  the  owner  does  not,  either  in  fact  or 
in  law,  part  or  intend  to  part  with  the  property  itself,  and  the 
constructive  possession  which  he  has  of  it  by  reason  of  his 
general  ownership  is  held  to  be  superior  to  a  quasi  possession 
or  custody  acquired  by  mere  fraud  or  other  wrongful  act.  But 
where  the  owner  intends  to  part  both  with  the  title  and  posses- 
sion, and  the  property  is  delivered  in  pursuance  of  such  inten- 
tion, the  person  receiving  it  cannot  be  convicted  of  larceny, 
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although  the  transfer  was  induced  by  the  fraud  of  the  latter, 
and  with  a  purpose  to  steal  the  property.  In  these  cases  the 
title  actually  passes,  subject  to  the  right  of  the  owner  to  re- 
claim the  property  on  account  of  the  fraud,  and  thus  reinvest 
himself  with  the  title ;  but  until  he  does  this,  both  the  title 
and  possession  are  in  the  fraudulent  vendee,  and  hence  the 
latter  cannot  be  convicted  of  a  larceny  of  it.  The  general  doc- 
trines of  the  common  law  in  respect  to  larceny,  as  affected  by 
the  possession  of  the  property,  will  be  found,  upon  an  exami- 
nation of  the  following  authorities,  to  be  substantially  as  stated 
above:  2  Archbold's  Crim.  Proc.  and  Plead.,  442;  2  Whart.  on 
Crim.  Law,  sees.  1840, 1843;  Bex  v.  Basely,  2  East's  P.  C,  571 ; 
Bull's  Case,  id.,  572;  Lavender's  Case,  id.,  566;  Bex  v.  Much- 
low,  1  Moore,  160;  2  East's  P.  C,  692;  Baxter  v.  People,  3 
Gilm.,  368;  Welsh  v.  People,  17  111.,  339;  Stinson  v.  People,  43 
id.,  399;  Zschocke  v.  People,  62  id.,  127;  Phelps  v.  People,  55 
id.,  334. 

As  a  bailee  is  one  who  has  the  possession  and  a  qualified 
property  in  goods  or  other  personal  property  under  a  contract 
with  the  owner,  either  express  or  implied,  it  follows  from  what 
we  have  said,  and  the  authorities  just  cited,  that  he  cannot 
commit  a  larceny  of  the  subject  of  the  bailment  so  long  as  the 
contract  under  which  he  holds  the  same  is  subsisting ;  but  when 
the  contract  by  any  means  terminates,  he,  of  course,  ceases  to 
be  a  bailee,  and  the  possession,  as  we  have  already  seen,  re- 
sults to  the  owner,  although  the  bare  custody  may  still  remain 
with  the  bailee.  In  short,  as  we  have  heretofore  seen,  a  bailee 
cannot,  at  the  common  law,  commit  a  larceny  of  the  subject  of 
bailment,  for  the  reason  the  possession  is  in  the  bailee.  Under 
the  one  hundred  and  seventieth  section  of  the  Criminal  Code, 
however,  a  bailee  may  commit  a  statutory  larceny  of  the  sub- 
ject of  bailment,  notwithstanding  the  possession  is  in  the 
bailee.  Indeed,  by  the  very  terms  of  the  act  a  bailee  in  posses- 
-sion  alone  can  commit  the  statutory  offense,  for  there  can  be 
no  such  a  thing  as  a  bailee  out  of  possession.  The  effect  of 
the  statute,  therefore,  is  to  make  that  a  crime  which  before  the 
act  was  a  mere  breach  of  trust. 

The  question  then  recurs,  assuming  the  defendant  to  be 
guilty.  Does  the  evidence  tend  to  show  he  is  guilty  of  the  stat- 
utory offense?    Of  this  there  is  absolutely  no  doubt.     The 
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prisoner  swears  positively  the  money  was  given  to  him  by  Grat- 
tan  for  safe  keeping,  and  in  this  statement  he  is  certainly  some- 
what corroborated  by  others.     This,  of  course,  assuming  it  to 
be  true,  constituted  a  bailment  of  the  money ;  and,  assuming 
the  contract  of  bailment  to  have  continued  in  force  until  the 
time  of  conversion  (and  there  is  nothing  in  the  evidence  show 
ing  the  contrary),  it  afforded  a  complete  answer  to  the  common 
law  indictment.     But,  for  the  purposes  of  the  question  before 
us,  it  is  wholly  immaterial  whether  the  evidence  tending  to 
show  the.  bailment  was  true  or  false.     The  evidence  was  before 
the  jury.     Of  that  there  is  no  doubt ;  and  it  was  the  right  of 
the  accused  to  have  the  jury  instructed  as  to  what  his  rights 
were,  in  the  event  they  found  the  facts  as  stated  by  him.     The 
denial  of  this  right  was  error,  for  whicli  the  case  will  have  to 
be  reversed.    If  there  was  an  original  intent  to  steal  the  money, 
the  prisoner  might  well  have  been  convicted  under  the  indict- 
ment as  framed,  as  that  would  have  been  larceny  at  the  com- 
mon law,  and  it  was  the  right  of  the  people  to  have  the  jury 
so  instructed.     But  this  was  but  one  side  of  the  case  —  both 
should  have  been  given.     It  may  be  the  jury  convicted  the 
accused  upon  the  hypothesis  there  was  an  original  intent  to 
steal  the  money ;  but  upon  the  record  before  us  no  one  can  tell. 
Whether  the  jury  would  have  been  justified  in  convicting  upon 
this  theory  is  a  question  about  which  we  express  no  opinion, 
and  with  which  we  are  not,  as  the  case  is  now  presented,  con- 
cerned.    If  the  court  had  given  the  defendant's  instruction 
presenting  this  theory  of  the  case  to  the  jury,  then  this  ques- 
tion would  become  important ;  but  as  it  did  not,  the  question 
is  immaterial.     If  a  conviction  under  the  statute  was  relied  on, 
the  indictment  should  clearly  have  set  out  the  fiduciary  relation 
of  the  accused  with  respect  to  the  money ;  or,  in  other  words, 
should  have  set  out  the  facts  constituting  the  bailment.     This 
was  not  done.     The  accused  not  being  charged  with  the  stat- 
utory offense,  it  is  therefore  clear  he  cannot,  under  the  present 
indictment,  be  convicted  of  it.     Some  of  the  statutes,  in  other 
respects  like  our  own,  expressly  provide  that  a  conviction  may 
be  had  under  a  common  law  indictment.     The  present  English 
statute  contains  such  a  provision,  but  ours  does  not ;  hence  the 
common  law  principles  of  pleading  are  to  be  applied  with  us, 
while  a  different  rule  would  prevail  in  those  states  or  countries 
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where  such  a  statutory  provision  exists.     In  the  absence  of  such 
a  provision  the  authorities  uniformly  hold  as  we  have  stated. 

The  judgment  of  the  circuit  court  is  reversed,  and  the  cause 
remanded  for  further  proceedings  in  conformity  with  the  views 
here  expressed. 

Judgment  reversed. 


Haeeis  v.  The  State. 

(18  Texas  Ct.App.,  287.) 

Larceny:  Kleptomania — Continuance  —  Discretion  of  court — Evidence — 

Expert  testimony. 

i.  Continuance  —  Discretion  of  court. —  In  the  sixth  subdiYision  of 
article  560,  Code  of  Procedure,  it  is  provided  that  the  truth  of  the  allega- 
tions made  in  every  application  by  a  defendant  for  a  continuance,  and 
the  merit  and  sufficiency  of  the  ground  relied  upon,  are  addressed  to 
the  '•'  sound  discretion  of  the  court.''  This  implies  that  the  action 
of  the  court  upon  the  application,  even  when  it  is  first  presented, 
should  not  be  an  arbitrai-y  determination  of  its  merits  and  sufficiency 
by  the  trial  court,  but  the  result  of  a  sound  discretion. 

2.  Same— Mateeiauty  of  testimony— Cumulative.— In  certain  cases  the 

cumulative  character  of  the  testimony  does  not  impair  its  materiality, 
and  in  this  case  that  of  the  absent  witnesses  would  not  have  been 
merely  cumulative,  inasmuch  as  it  appears  that  their  opportunities  for 
f uH  knowledge  of  the  facts  were  better  than  those  of  the  witnesses  at 
the  trial ;  and,  as  the  probable  truth  of  the  absent  testimony  is  also  ap- 
parent, the  trial  court  erred  in  refusing  a  new  trial  in  the  case. 

3.  Kleptomania,  which  is  an  uncontrollable  propensity  to  steal,  is  now  a 

well  recognized  species  of  insanity,  and,  if  clearly  established  by  the 
evidence,  constitutes  a  complete  defense  in  a  trial  for  theft. 

4.  Expert— Non-peopessional  testimony.— Expert  or  medical  testimony 

is  not  the  only  species  of  proof  competent  to  establish  the  defense  of 
kleptomania.  The  opinion  of  a  non-professional  witness,  based  on  his 
personal  observation  of  the  symptoms  of  kleptomania,  is  admissible  as 
evidence  in  connection  with  his  testimony  to  the  symptomatic  facts  on 
which  his  opinion  rests. 

Appeal  from  the  District  Court  of  Fort  Bend.  Tried  below 
before  the  Hon.  "W.  H.  Burkhart. 

The  indictment  upon  which  the  appellant  in  this  case  was 
convicted  charged  him  with  the  theft  of  a  horse,  the  property 
of  A.  E.  Wheeler,  in  the  county  of  Fort  Bend,  Texas,  on  the 
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16th  day  of  July,  1883.     A  term  of  seven  years  in  the  peniten- 
tiary was  the  penalty  assessed  by  the  jury. 


P.  P.  Pearson,  for  the  appellant,  filed  an  admirable  brief 

id  argument. 

J.  H.  Burts,  assistant  attorney-general,  for  the  state. 


"White,  Pebsiding  Judge.  Whilst  a  continuance,  even  though 
the  application  be  in  every  respect  in  strict  conformity  with  the 
requisites  of  the  statute,  is  no  longer  a  matter  of  right,  still 
the  truth  as  well  as  merit  of  the  matters  or  ground  set  forth 
"  is  addressed  to  the  sound  discretion  of  the  court."  Code 
Crim.  Proc,  art.  560,  subd.  6.  The  action  of  the  court  should 
not  be  arbitrary  in  the  first  instance,  but  the  result  of  "  sound 
discretion."      Miller  v.  The  State,  18  Texas,  232. 

Especially  should  this  sound  discretion  be  exercised  when, 
after  having  overruled  the  application  in  the  first  instance,  the 
court  is  called  a  second  time  to  consider  its  materiality  and 
truth  in  connection  with  all  the  evidence  in  the  case,  on  the 
motion  for,  a  new  trial.  It  rarely  happens  that  the  want  of 
truth  is  positively  or  clearly,  or  even  probably,  apparent  when 
first  presented,  and,  if  overruled  upon  that  ground  in  the  first 
instance,  it  cannot  be  stated  as  a  reason  that  the  other  evidence 
shows  it  to  be  untrue ;  because  the  other  evidence  could  not 
have  been  before  the  court  when  it  acted  upon  the  motion. 
That  the  evidence  subsequently  adduced  shows  or  renders  it 
probable  that  the  proposed  testimony  is  untrue  can  only  be  de- 
termined, in  a  majority  of  cases,  on  the  motion  for  a  new  trial, 
and  such  a  reason  in  such  cases  might  be  given  by  the  court, 
in  explanation  to  a  biU.  of  exceptions,  for  overruling  the  motion 
for  new  trial,  in  so  far  as  the  application  for  continuance  was 
involved  in  said  motion.  Ordinarily,  then,  the  truth  of  the 
proposed  evidence  is  matter  of  sound  discretion  on  the  motion 
for  a  new  trial.  Still,  in  all  cases,  the  court,  as  far  as  practi- 
cable and  with  the  lights  before  it,  must,  even  as  to  the  truth, 
exercise  a  sound  as  contradistinguished  from  a  mere  arbitrary 
discretion,  in  passing  upon  the  application  in  the  first  instance. 

Kleptomania  was  the  only  defense  relied  upon  by  the  de- 
fendant. That  kleptomania  is  a  species  of  insanity  which,  if 
clearly  established,  will  render  its  subject  morally  irresponsible 
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for  the  crime  of  theft,  is,  it  seems,  now  well  settled.  1  Whart. 
&  Stille's  Med.  Jur.  (3d  ed.),  §  590;  Looney  v.  The  State,  10 
Texas  Ct.  App.,  520. 

And  "  whatever  may  have  been  the  rules  of  evidence  hereto- 
fore with  regard  to  the  proof  admissible  on  the  subject  of  in- 
sanity, the  doctrine  that  non-professional  witnesses  should  be 
allowed  to  state  their  opinion  as  to  the  sanity  of  the  party,  de- 
rived from  their  acquaintance  with  and  observation  of  his  con- 
duct, appearance  and  actions,  has  become  too  well  settled  to 
admit  of  doubt  or  controversy  at  this  time."  Webh  v.  The  State, 
5  Texas  Ot.  App.,  596 ;  citing  Holcomh  v.  The  State,  41  Texas, 
125,  and  McGlackey  v.  The  State,  5  Texas  Ct.  App.,  320.  In 
Thomas  v.  The  State,  40  Texas,  60,  it  is  said :  "  We  think  the 
Avitnesses  should  be  allowed  to  give  their  opinions  together 
with  the  facts  on  which  their  opinions  were  based,  where  it  ap- 
pears that  their  acquaintance  with  the  party  will  enable  them 
to  form  correct  opinions  of  his  mental  condition."  See,  also, 
Campbell  v.  The  State,  10  Texas  Ct.  App.,  560. 

Kleptomania  ordinarily  is  an  abnormal  condition  which  is 
produced  by  or  results  from  disease,  and  "  the  abnormal  tend- 
ency continues  after  the  disease,  to  all  external  appearance, 
has  ceased.  This  continuance  shows,  however,  that  mental 
disease,  though  latent,  still  exists."  Kleptomania,  it  is  said, 
will  be  found  accompanied,  more  or  less,  by  other  incipient 
symptoms  of  derangement,  such  as  a  general  alteration  in  the 
accustomed  mode  of  feeling,  thinking,  occupation  and  life  of 
the  individual,  a  disposition  to  scold,  dispute  and  quarrel,  to 
drink,  and  to  wander  about  busily  doing  nothing,  and  the  bod- 
ily signs  of  excitement,  restlessness,  want  of  sleep,"  etc.  1 
Whart.  &  Stille's  Med.  Jur.,  sec.  590;  Looney  v.  The  State,  10 
Texas  Ct.  App.,  520. 

Five  witnesses  for  defendant  testified  positively  to  many 
facts  and  circumstances  tending  most  strongly  to  show,  by  the 
acts  and  conduct  of  defendant  after  his  recovery  from  a  serious 
and  protracted  spell  of  sickness,  that  he  had  become  a  con- 
firmed kleptomaniac.  Most  of  the  symptoms  of  the  disease,  as 
above  stated,  were  testified  to  in  his  case,  and  his  petty  thefts 
and  propensity  to  steal  were  notorious  amongst  those  who  knew 
and  associated  with  him.  Some  of  these  witnesses  testified  that 
the  absent  witness,  White,  for  whom  the   continuance  was 
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sought,  was  more  particularly  intimate  with,  and  had  better 
means  of  knowing  his  condition,  and  was  better  able  to  give  an 
opinion  as  to  his  mental  condition,  than  any  one  else.  This  wit- 
ness, "White,  had  been  recognized  at  the  time  of  the  trial  as  a 
witness  for  defendant,  and  diligence  is  fully  shown  so  far  as 
he  was  concerned.  His  proposed  testimony,  as  set  out  in  the 
application  for  continuance,  is  not  only  material,  but  probably 
true,  in  the  light  of  the  other  evidence.  It  cannot  be  said  that 
the  evidence  was  but  cumulative.  In  suoh  cases,  or  rather  in 
this  character  of  defense,  the  greater  the  number  of  witnesses 
testifying  to  the  insanity  of  the  accused  the  more  likely  is  the 
fact  to  become  conclusively  established.  That  the  evidence 
would  be  but  cumulative  is  no  suiRcient  reason  for  its  exclu- 
sion in  suoh  a  case,  nor  is  it  a  good  ground  for  overruling  an 
application  for  continuance  otherwise  sufficient.  Under  the 
facts  in  this  case  we  are  of  opinion  the  court  should  have 
granted  the  continuance  in  the  first  instance,  and  we  are 
clearly  of  opinion  that  the  court  should  have  granted  the  new 
trial,  upon  account  of  the  proposed  testimony  of  the  absent 
witness,  if  for  no  other  reason. 

Several  other  supposed  errors  are  complained  of.  Whether 
errors  or  not,  their  discussion  is  unnecessary,  as  they  are  of  a 
character  not  likely  to  arise  upon  another  trial.  As  to  the 
charge  of  the  court,  the  law  was  fairly  and  ably  presented, 
and  sufficiently  covered  the  subject-matter  of  the  special  re- 
quested instructions. 

For  error  in  the  ruling  of  the  court  with  regard  to  the  ap- 
plication for  continuance,  the  judgment  is  reversed  and  the 

cause  remanded  for  a  new  trial. 

Reversed  and  remanded. 


Ttjenee  v.  State. 
(103  Ind.,  425.) 


Laeckny:  Indictment— Desoription  of  stolen  property  —  Evidence — Two 
crimes  —  Instructions. 

1.  "  One  book,  of  the  value  of  $6,  the  personal  property  of  Levi  W. 
Walker,"  is  a  description  suffi-ciently  accurate  in  an  indictment  charg- 
ing larceny. 
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2.  Fabricated  testimony  —  Impeachment.—  Where  the  defendant  testifies 

at  length,  in  the  effort  to  show  the  proper  and  lawful  manner  of  his 
having  certain  property,  it  is  competent  for  the  state  to  show  that  his 
statements  were  false  and  his  theory  without  foundation. 

3.  When  two  crimes  are  clearly  connected,  one  may  be  proved  by  estab- 

lishing the  other. 

4.  See  opinion  for  instructions  given  relative  to  presumption  of  innocence 

held  not  to  be  erroneous. 

Appeal  from  Noble  Circuit  Court. 

K  Prichett,  for  appellant. 

F.  T.  Hard,  attorney-general,  and  W.  B.  Hord,  for  the  state. 

ELLiorr,  J.  The  indictment  upon  whioh  the  appellant  was 
convicted  charges  him  with  stealing  "  one  book,  of  the  value 
of  $6,  the  personal  property  of  Levi  W.  Walker."  We  think 
that  the  description  of  the  property  stolen  is  sufficient.  The 
case  of  State  v.  Logcm,  1  Mo.,  532,  is  exactly  in  point,  and  the 
principle  upon  which  the  decision  rests  is  decided  in  many 
cases.  State  v.  King,  31  La  Ann.,  179 ;  State  v.  Carter,  33  La. 
Ann.,  1214;  2  Bish.  Crim.  Proc,  §  YOO,  and  authorities  cited. 
The  books  are  full  of  cases  in  which  it  was  held  that  such  de- 
scriptions as  "one  horse,"  "one  cow,"  "one  hog,"  are  suffi- 
cient, and  there  is  no  reason  why  a  different  rule  should  apply 
here. 

The  defendant  testified  as  a  witness  in  his  own  behalf,  and 
in  the  course  of  his  testimony  stated  that  he  was  a  book-agent, 
representing  a  Philadelphia  firm ;  that  when  he  left  Fort  Wayne 
for  Auburn  he  had  in  his  possession  several  books,  among 
others, "  Jones  on  Chattel  Mortgages ; "  that  he  had  purchased 
it  at  Philadelphia ;  and  he  made  some  statements  as  to  his  busi- 
ness at  Auburn.  The  state  was  permitted,  in  giving  evidence 
in  reply,  to  prove  by  Mr.  Peterson  that  the  book  was  stolen 
from  him,  and  that  the  one-hundredth  page,  containing  his 
name,  was  torn  out.  The  appellant  complains  of  the  admis- 
sion of  this  testimony.  The  testimony  objected  to  contradicted 
the  appellant  upon  a  material  point,  or  rather  upon  two  ma- 
terial points,  for  it  tended  very  strongly  to  show  that  his 
account  of  the  place  and  manner  in  which  he  got  the  book 
alleged  to  have  been  stolen  was  not  true,  and  also  flatly  contra- 
dicted his  statement  as  to  where  he  obtained  "  Jones  on  Chattel 
Mortgages." 
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It  is  an  elementary  principle  of  criminal  law  that  the  fabri- 
cation of  evidence  is  a  cumulative  circumstance  tending  to 
establish  guilt,  and  this  evidence  very  strongly  tended  to  show 
that  Turner's  statements  as  to  how  and  where  he  procured  the 
books  found  in  his  possession,  including  the  stolen  one,  were  fab- 
ricated. The  testimony  went  to  the  whole  theory  upon  which 
he  attempted  to  account  for  his  possession  of  the  books,  and  it 
was  unquestionably  competent  for  the  state  to  show  that  his 
statements  were  false,  and  his  theory  without  foundation. 
Where  the  specific  property  charged  to  be  stolen  is  found  in 
the  possession  of  the  accused,  in  connection  with  other  prop, 
erty,  and  the  possession  of  the  property  is  attempted  to  be 
accounted  for,  it  is  proper  for  the  state  to  show  that  the  account 
given  was  untrue.  The  authorities  indeed  go  farther,  for  it  is 
held  that,  in  cases  of  larceny,  it  is  competent  to  show  the  pos- 
session of  other  stolen  property.  WeUb  v.  State,  8  Tex.  App., 
115 ;  3  Greenl.  Ev.,  §  31.  The  general  rule  is  that  one  crime 
cannot  be  proved  b}^  establishing  another ;  but  to  this  general 
rule  there  are  many  exceptions.  A  notable  exception  is  where 
the  two  crimes  are  connected,  and  that  is  the  case  here.  iroj>e  v. 
People,  83  K  Y.,418  (38  Am.  E.,  460);  State  v.  Nugent,  Yl  Mo., 
136;  Whart.  Grim.  Ev.  (9th  ed.),  §  32,  note  1.  In  this  instance 
the  two  matters  were  closely  blended,  and  the  testimony  upori 
which  the  defense  mainly  rested  was  addressed  to  both,  so  that 
they  cannot  be  separated. 

It  is  contended  that  the  court  erred  in  giving  the  jury  this 
instruction:  "The  rule  of  law  which  clothes  every  person 
accused  of  crime  with  the  presumption  of  innocence,  and  im- 
poses upon  the  state  the  burden  of  establishing  his  guilt  beyond 
a  reasonable  doubt,  is  not  intended  to  aid  any  one  who  is  in 
fact  guilty  of  crime  to  escape,  but  is  a  humane  provision  of 
law,  intended,  so  far  as  human  agencies  can,  to  guard  against 
the  danger  of  any  innocent  person  being  unjustly  punished." 
We  perceive  no  error  in  this  instruction.  It  cannot  be  justly 
said  of  any  rule  of  law  that  it  is  intended  to  aid  the  guilty  to 
escape  punishment,  and  the  court  did  not  do  wrong  in  affirm- 
ing of  the  presumption  of  innocence  that  attends  all  persons 
accused  of  crime  that  it  is  not  intended  to  aid  those  who  are 
in  fact  guilty  of  crime  to  escape.  Laws  are  intended  to  secure 
the  punishment  of  the  guilty  and  to  guard  the  innocent,  but 
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not  to  shield  the  guilty,  and  it  is  not  error  t6  aflBrm  this  of  all 
the  rules  of  law. 

The  second  instruction  asked  by  the  appellant  was  embraced 
in  the  third  given  by  the  court,  and  there  was  no  error  in  refus- 
ing to  repeat  what  had  been  said  to  the  jury.  Goodwin  v. 
/State,  96  Ind.,  550 ;  Union,  etc.,  Co.  v.  Buohancm,  100  Ind.,  63. 

There  is  no  assumption  of  the  facts  in  any  of  the  instruc- 
tions given  by  the  court.  The  affidavit  of  appellant,  filed  in 
support  of  the  motion  for  a  new  trial,  is  contradictory,  and 
fails  to  show  diligence ;  but,  waiving  this  point,  it  does  not 
appear  that  the  book  the  appellant  is  charged  with  stealing, 
namely,  "  Drake  on  Attachment,"  was  the  same  book  which 
the  affiant  saw  in  the  possession  of  the  accused  in  Fort  "Wayne, 
and  it  is  evident  that  this  evidence  would  not  change  the  result. 
Hines  v.  Driver,  100  Ind.,  315. 

Judgment  affirmed. 


Smith  v.  State. 

(17  Neb.,  358.) 

Laecent  :  Admissions  —  Corpus  delicti  —  Evidence  —  Other  crime. 

1.  Admissions. —  The  admissions  or  confessions  of  an  accused  on  trial  for 

a  crime,  made  to  an  individual  out  of  court,  without  proof  aliunde 
that  a  crime  has  been  committed,  will  not  justify  a  conviction. 

2.  Evidence  op  other  crime. — As  a  general  rule,  subject  to  exceptions, 

the  guilt  of  the  accused,  or  his  participation  in  the  commission  of  an- 
other crime,  wholly  unconnected  with  that  for  which  he  is  put  on  his 
trial,  cannot  be  admitted  in  evidence  against  him. 

Error  from  Cass  County.     Tried  before  Pond,  J. 

Beeson  da  Sullivan,  for  plaintiff. 
The  Attorney- General,  for  defendant. 

Cobb,  C.  J.  The  plaintiff  in  error  was  indicted  for  the  lar- 
ceny of  a  gold  watch  and  other  articles  of  jewelry,  of  the 
value  of  $65.  Having  pleaded  not  guilty  to  the  charge,  he  was 
tried,  found  guilty,  and  sentenced  to  the  penitentiary  for  a  term 
of  two  years.     He  brings  the  cause  to  this  court  on  error. 
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It  appears  from  the  evidence,  as  presented  in  the  bill  of  ex- 
ceptions, that  the  watch  and  jewelry  were  lost  at  Atlantic,  in 
the  state  of  Iowa,  and  found  in  the  possession  of  the  plaintiff 
in  error  in  Cass  county,  in  this  state.  The  testimony  as  to  how 
the  property  came  into  the  possession  of  the  accused  is  as  fol- 
lows: 

"  Maud  Emery,  being  on  the  stand  as  witness  on  the  part  of 
the  state,  and  having  testified  that  she  was  acquainted  with  the 
accused,  was  interrogated: 

"  (285)  Did  you  have  any  conversation  with  him  relative  to 
the  stealing  of  any  property,  jewelry,  watches?    A.  Yes,  sir. 

"  (287)  You  may  state  when  it  was  and  where.  A.  It  was  in 
my  house,  something  over  a  month  ago. 

"  (288)  State  what  he  said  at  that  time.  A.  Told  me  he  had 
some  jewelry  in  his  possession,  stolen  by  a  man  named  Henry 
from  a  woman  in  Iowa.  He  said  Henry  hid  it  in  the  barn,  and 
he  removed  it  to  a  better  place. 

"  (289)  Did  he  say  anything  further?    A.  No,  sir. 

"(290)  Say  anything  about  his  having  seen  Henry  put  it 
there  ?  A.  Yes ;  he  said  he  saw  Henry  put  it  there.  He  followed 
him  in  and  removed  it;  put  it  in  another  place.  He  said  he 
saw  Heijry  hide  the  jewelry,  and  he  removed  it  to  a  new  place. 

"  (291)  What  was  said  at  that  time,  if  anything,  about  his 
keeping  the  jewelry  ?  A.  Well,  he  said  they  were  slyer  than  he 
Avas  if  they  got  it  again, —  the  man  that  stole  it. 

"  Alfle  Hasson,  also  a  witness  on  the  part  of  the  state,  hav- 
ing testified  that  she  was  acquainted  with  the  accused,  her  ex- 
amination proceeded  as  follows : 

"  (318)  Did  you  have  any  conversation  with  him  relative  to 
any  jewelry?    A.  Yes,  sir. 

"  (319)  You  may  state  where  it  was  and  when.  A.  It  was  at 
Miss  Maud's. 

"(320)  When?    A.  About  a  month  ago. 

"  (321)  You  may  state  what  he  said  at  that  time.  A.  He  said 
he  took  the  jewelry  from  where  it  was  hid,  and  showed  it  to  me. 

"  (322)  What  did  he  show  you?  A.  A  watch  and  chain,  and 
two  rings. 

"(323)  What  kind  of  a  watch  was  it,  silver  or  gold?  A. 
Gold. 

"(324)  Lady's  or  gentleman's?    A.  Lady's. 
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"(325)  What  kind  of  rings  did  he  show  you?  A.  Both  set 
rings. 

"(326)  What  kind  of  a  chain  with  the  watch?  A.  Lady's 
gold  chain. 

"  (32T)  Did  you  state  as  to  what  he  said  as  to  where  he  got 
them?  A.  Took  them  where  they  had  been  hid.  Mr.  Henry 
had  hid  them. 

"(328)  Tell  you  where  that  was  that  Henry  hid  them?  A. 
Yes. 

"(329)  Where?    A.  Jones'  livery-stable. 

"  (330)  Where  is  that?    A.  Fourth  street. 

"(331)  In  Plattsmouth,  Cass  county,  Nebraska?    A.  Tes. 

"(332)  .     .     . 

•'  (333)  You  may  state  whether  anything  was  said  to  you 
about  taking  this  jewelry  and  going  to  Omaha  at  that  time; 
if  so,  what  it  was.  A.  He  said,  go  to  Omaha  with  them, —  the 
jewelry. 

"  (334:)  Just  state  fully  what  he  said  about  that.  A.  Did  not 
have  anything  particular  to  say.     Cannot  remember." 

There  was  evidence  that  the  watch  and  jewely  were  found 
on  the  person  of  the  accused  when  he  was  arrested. 

In  the  case  of  Priest  v.  State,  10  E"eb.,  393,  this  court  held 
that  "  a  confession  is  not  suificient  evidence  of  the  corpus  de- 
licti. There  must  be  other  evidence  that  a  crime  has  actually 
been  committed,  the  confession  being  used  to  connect  the  ac- 
cused with  the  crime."  The  law  as  thus  stated  is  fully  sus- 
tained by  the  authorities  there  cited,  as  well  as  by  the  other 
cases  cited  by  counsel  for  the  plaintiff  in  the  brief  in  the  case 
at  bar,  and  is  undoubtedly  correct. 

The  possession  by  an  accused  person  of  property  proved  to 
have  been  recently  stolen  is  sufficient  to  fasten  the  guilt  of  its 
larceny  upon  the  accused,  prvma  facie,  and  call  upon  him 
to  prove  the  innocence  of  his  possession.  But  that  the  prop- 
erty was  stolen  is  the  capital  fact  and  must  be  proven ;  and 
this,  as  we  have  seen,  cannot  be  done  simply  by  proof  of  the 
admission  of  the  accused,  or  his  confession  made  out  of  court ; 
and  there  being  no  evidence  in  this  case  that  the  watch  and 
jewelry  had  been  stolen  either  recently  or  remotely,  other  than 
the  admissions  of  the  accused,  made  out  of  court,  the  verdict 
is  without  sufficient  evidence  to  sustain  it. 
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There  is  another  point  in  the  case  which  it  is  deemed  proper 
to  mention.  Upon  the  trial  the  state  offered  in  evidence 
against  the  accused  the  record  of  a  proceeding  in  the  county 
court  wherein  the  accused  had  been  charged,  tried,  and  con- 
victed of  the  crime  of  petit  larceny,  in  the  stealing  of  one 
watch-chain  and  charm,  of  the  value  of  $25,  on  the  complaint 
of  one  George  M.  Goos.  This  record  Avas  admitted,  over  the 
objection  of  the  defendant.  At  the  hearing,  the  attorney-gen- 
eral, with  commendable  frankness,  admitted  that  for  this  error 
the  conviction  of  the  prisoner  would  have  to  be  reversed,  and 
declined  to  make  expense  to  the  state  in  an  effort  to  sustain  it. 
The  following  observations  are  made  in  view  of  the  new  trial 
in  the  case :  As  a  general  rule,  when  a  prisoner  is  on  trial  for 
a  crime,  his  guilt  or  participation  in  the  commission  of  another 
crime,  wholly  unconnected  with  that  for  which  he  is  put  on  his 
trial,  cannot  be  admitted  in  evidence  against  him.  But  this 
rule  has  a  great  many  exceptions,  in  cases  where  the  degree  of 
knowledge  with  which  the  act  charged  has  been  committed,  or 
the  motive  for  its  commission,  are  material  elements  of  the 
crime.  See  Eoscoe,  Crim.  Ev.  (Tth  ed.),  p.  92,  and  note  1.  Also 
People  V.  Gray  (Sup.  Ct.  Cal.),  5  Pac.  Eep.,  240, —  an  ex- 
haustive case. 

The  judgment  of  the  district  court  is  reversed,  and  the  cause 
remanded  for  further  proceedings  in  accordance  with  law. 


Weaver  v.  The  State. 

(77  Ala.,  36.) 

Laeoeny:  Money  or  property  found  or  picked  up  —  Intent — Confessions. 

1.  Confessions  —  Admissions  implied  from  silence. —  The  statement  of 

the  justice  of  the  peace  before  whora  the  preliminary  examination  of 
the  defendant  was  had,  testifying  as  a  witness  on  the  trial,  "  that  he 
explained  the  charge  to  the  defendant,  and  asked  him  if  he  desired 
to  make  a  statement ;  that,  after  defendant  made  his  statement,  wit- 
ness told  him  his  own  statement  would  convict  him,  and  defendant 
made  no  reply," —  is  not  a  confession  or  admission  implied  from  silence, 
and  is  not  competent  evidence  against  the  defendant. 

2.  Money  or  peopeety  found  ok  picked  up— Intent.— A  conviction  of 

larceny  cannot  be  had  against  a  person  who  finds  or  picks  up  money 
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which  has  been  lost  or  dropped  by  the  owner,  unless  there  was  a  felo- 
nious intent  contemporaneous  with  the  finding  or  picking  up,  though 
it  is  not  necessary  that  such  intent  should  be  estabUshed  by  positive 
testimony;  but,  i£  the  defendant  took  the  money  from  the  person  of 
the  owner,  or  from  any  place  in  which  he  had  put  it,  such  taking  being 
tortious,  a  felonious  intent  subsequently  conceived  and  executed  would 
constitute  larceny. 

From  the  Circuit  Court  of  Tuskaloosa.  Tried  before  the 
Hon.  S.  H.  Sprott. 

Wood  c&  Wood  and  Martin  c&  Martin,  for  the  appellant. 
T.  JV.  MoClellan,  attorney-general,  for  the  state. 

Stone,  C.  J.  The  witness  Long  testified  that  he,  as  justice 
of  the  peace,  presided  in  the  preliminary  trial  of  the  accused, 
when  the  present  prosecution  was  instituted.  He  was  then 
permitted  to  testify,  against  the  objection  and  exception  of  the 
accused,  "  that  he  explained  the  charge  to  defendant,  and 
asked  him  if  he  desired  to  make  a  statement ;  that,  after  de- 
fendant made  his  statement,  he,  witness,  told  him,  defendant, 
that  his  own  statement  would  convict  him,  to  which  defendant 
made  no  reply."  The  legality  of  this  evidence  is  attempted  to 
be  maintained  on  the  alleged  ground  that  it  is  a  confession 
implied  from  silence.  Confession  of  what  ?  Not  of  any  crim- 
inating fact  in  the  case,  for  there  is  no  proof  of  any  fact,  nor 
of  anything  stated  as  fact.  Giving  it  its  full  scope  and  import, 
it  was,  at  most,  the  expressed  opinion  of  the  witness  that  de- 
fendant's own  statement  of  the  facts  was,  in  itself,  enough  to 
convict  him ;  and  if  defendant's  silence  be  construed  to  be  a 
confession,  it  can  only  be  a  confession  that  Long,  the  witness, 
believed  defendant's  statement  of  the  facts  to  be  sufficiently 
criminative  to  justify  his  conviction.  It  requires  neither  argu- 
ment nor  authority  to  show  that  Long's  opinion  of  the  suffi- 
ciency of  the  evidence  could  not  be  the  subject  of  legal  tes- 
timony against  the  accused;  and  we  cannot  perceive  how 
defendant's  confession  that  such  was  Long's  opinion  can  trans- 
form it  into  legal  evidence.  Long  testified  to  no  fact  stated  by 
him  to  the  defendant.  Let  us  suppose  the  latter  had  attempted 
a  reply,  what  would  have  been  its  form?  To  negative  what 
had  been  said,  he  must  have  denied  that  such  was  Long's  opin- 
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ion,  or  denied  that  such  opinion  was  justified  by  his,  defend- 
ant's, statement. 

To  come  within  the  rule  we  have  been  considering,  the  state- 
ments must  be  made  as  of  fact,  pertinent  to  the  issue,  and  such 
as  would  ordinarily  elicit  or  provoke  a  reply.  They  must  be 
stated  as  of  fact ;  for,  as  a  rule,  only  facts,  whether  proved  in- 
dependently or  by  admissions,  can  be  given  in  evidence  to  a 
jury.  The  rule  is  correctly  declared  in  the  following  author- 
ities: 1  Greenl.  Ev.,  §  197  et  seq.;  Fuller  v.  Dean,  31  Ala.,  654; 
Bob  V.  The  State,  32  Ala.,  560;  Campbell  v.  The  State,  55  Ala., 
80.  The  circuit  court  erred  in  admitting  the  evidence  of  the 
witness  Long. 

The  testimony  is  somewhat  indeterminate  as  to  how  the  de- 
fendant came  into  possession  of  the  money  alleged  to  have 
been  stolen.  If  the  money  was  dropped  or  lost  by  Freeman, 
and  found  or  picked  up  by  the  defendant,  then,  to  justify  a 
conviction,  it  is  necessary  that  there  should  have  been  the  felo- 
nious ■  intent  contemporaneously  with  the  finding  or  picking 
up ;  and  unless  the  facts  and  circumstances  in  evidence  con- 
vince the  jury  of  this  beyond  a  reasonable  doubt,  the  defend- 
ant, on  this  hypothesis  of  the  case,  cannot  be  convicted.  This 
intent,  however,  need  not  be  proved  by  positive  testimony,  but 
may  be  inferred  from  the  circumstances,  if  sufficient.  On  the 
other  hand,  if  the  defendant  did  not  find  or  pick  up  the  money, 
but  took  it  from  Freeman's  person,  or  from  any  place  where 
he  had  put  it,  or  from  his  bed  where  he  lay,  then  the  taking 
was  a  trespass,  and  it  is  not  essential  to  his  guilt  that  he  should 
have  had  the  intention  to  convert  it  feloniously  at  that  very 
moment.  Acquiring  it  tortiously,  if  he  conceived  and  executed 
the  purpose  subsequently  to  convert  the  property  feloniously 
to  his  own  use,  this  would  constitute  larceny.  Griggs  v.  The 
State,  58  Ala.,  425 ;  Clark's  Manual,  §§  940,  941 ;  McMullen  v. 
The  State,  53  Ala.,  531. 

Eeversed  and  remanded.  Let  the  defendant  remain  in  cus- 
tody until  discharged  by  due  course  of  law. 
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State  t.  Matbeeet  and  anotheb. 

(83  Kan.,  441.) 

Libel  :  Accusing  editor  of  drunkenness  —  Evidence  of  intoofication. 

1.  Newspaper  abtiole. —  In  order  that  an  article  published  in  a  news- 
paper should  be  held  to  be  Ubelous  as  to  a  particular  person,  it  is  neces- 
sary that  the  language  of  the  article  should  be  such  that  persons  see- 
ing it  and  reading  it  should,  in  the  light  of  surrounding  circumstances, 
be  able  to  understand  that  it  referred  to  such  person. 

3.  Accusing  editor  of  drunkenness.— The  following  words,  published 
in  a  newspaper,  if  false  and  malicious,  as  they  are  alleged  to  be,  are, 
in  Kansas,  and  under  the  circumstances  of  this  case,  libelous,  to  wit : 
"The  editor  of  the  Chronicle  has  been  intoxicated  on  several  occa- 
sions, and  that,  too,  after  he  was  elected  to  the  legislature  as  the  cham- 
pion of  prohibition." 

3.  Evidence  of  intoxication  —  Opinion  of  witness.— Where  the  defend- 
ant is  charged  with  having  published  that  the  prosecuting  witness  had 
"been  intoxicated  on  several  occasions,"  he  may  prove,  by  witnesses 
acquainted  with  such  prosecuting  witness,  that  they  had  seen  him 
"acting  as  though  he  was  intoxicated." 

Appeal  from  Osage  District  Court. 

W.  A.  Johnston,  attorney-general,  and  Edioin  A.  Austin,  for 
the  state. 

Ellis  Lewis,  for  appellants. 

Valentine,  J.  This  was  a  criminal  prosecution  for  libel. 
The  defendants,  James  Mayberry  and  June  B.  Mayberry,  were 
charged  with  the  offense  of  libeling  John  E.  Eastall,  the  editor 
of  the  Osage  County  Chronicle,  and  were  convicted  and  sen- 
tenced to  pay  a  fine  of  $25  each  and  the  costs  of  the  suit;  and 
from  this  conviction  and  sentence  they  now  appeal  to  this' 
court.  The  alleged  libel  was  an  article  published  in  the  Osage 
County  Democrat,  a  newspaper  published  in  the  city  of  Bur- 
iingame,  Osage  county,  Kansas,  of  which  newspaper  the  de- 
fendants were  the  editors  and  proprietors.  The  said  article 
reads  as  follows : 

"  Chaeaoteeistio  of  Him. 

"  The  sneaking  innuendo  thrown  out  by  the  Chronicle  last 
week  at  ex-Gov.  Kobinson  and  Col.  Glick  is  characteristic  of 
the  hypocritical  puppy  who  wrote  it.     Both  gentlemen  alluded 
Vol.  V— 24 
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to  by  our  subterranean  contemporary  are  too  well  known  and 
too  highly  esteemed  to  be  affected  by  cowardly  insinuations 
coming  from  a  source  so  notoriously  unreliable  as  the  Chron- 
icle. Coarse  insinuation  is  the  favorite  weapon  of  the  pol- 
troon, and  this  accounts  for  the  constabulary  organ's  use  of  it. 

"  Upon  assuming  editorial  management  of  this  paper,  we 
mentally  resolved  never  to  indulge  in  personalities,  except  for 
the  purpose  of  exposing  wrong  or  subserving  the  ends  of  jus- 
tice, and  consider  it  no  violation  of  our  rule  when  we  state  thal^ 
the  editor  of  the  Chronicle  has  been  intoxicated  on  several 
occasions,  and  that,  too,  after  he  was  elected  to  the  legislature 
as  the  champion  of  prohibition.  We  have  evidence  in  our 
possession  of  the  truth  of  the  above  statement,  and  give  it  to 
the  public  that  they  may  know  what  kind  of  a  creature  it  is 
that  indulges  in  covert  insinuations  against  such  men  as  Gov. 
Kobinson  and  Col.  Glick,  and  the  large  and  (with  the  excep- 
tion of  Eastall  and  a  few  kindred  spirits)  respectable  audience 
that  gave  them  such  a  hearty  greeting." 

In  the  court  below  the  defendants  moved  to  quash  the  infor- 
mation upon  which  they  were  charged,  upon  the  ground  that 
it  did  not  state  facts  sufficient  to  constitute  a  public  offense, 
which  motion  the  court  overruled,  and  the  defendants  severally 
excepted ;  and  this  is  the  first  ruling  of  the  court  below  of 
which  the  defendants  now  complain.  The  defendants  claim 
that  the  information  is  insufficient  for  the  following  reasons: 

"  First,  that  there  are  no  averments  in  the  information,  no 
statement  of  any  such  facts  as  make  it  apparent  that  the  per- 
sons who  knew  him  would,  on  reading  the  article  copied  in  the 
information,  perceive  that  John  E.  Eastall,  the  prosecuting 
witness,  was  referred  to  or  criticised ;  second,  that  the  facts, 
if  properly  averred  or  stated,  are  insufficient  to  constitute  a 
libel." 

Of  course,  in  order  that  the  foregoing  article  should  be  held 
to  be  libelous  as  to  John  E.  Eastall,  it  is  necessary  that  the 
language  of  the  same  should  be  such  that  persons  seeing  it  and 
reading  it  should,  in  the  light  of  surrounding  circumstances, 
be  able  to  understand  that  it  referred  to  Eastall ;  but  we  think 
the  article  answers  this  description.  The  words  "  Chronicle  " 
and  "  editor  of  the  Chronicle,"  and  "  Eastall,"  and  other  words 
used  in  the  article  referring  to  Eastall  and  his  newspaper,  make 
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it  very  clear  that  John  E.  Kastall,  the  editor  and  publisher  of 
the  Osage  County  Chronicle,  a  newspaper  published  in  Osage 
county,  Kansas,  was  intended.  Besides,  the  information 
charges  that  the  alleged  libelous  article  was  published  "  of  and 
concerning  the  said  John  E.  Kastall,"  and  a  profusion  of  innu- 
endoes is  inserted  in  the  information,  making  it  clear  beyond 
all  possible  doubt  that  Kastall  was  the  party  intended  by  the 
article.  And  the  article  itself  is  good  English,  and  not  ob- 
scure or  enigmatical,  or  difficult  of  comprehension. 

We  also  think  that  the  matter  contained  in  the  articlCj  if 
false  and  malicious,  as  is  alleged  in  the  information,  is  libelous. 
The  article  charges  "  that  the  editor  of  the  Chronicle  has  been 
intoxicated  on  several  occasions,  and  that,  too,  after  he  was 
elected  to  the  legislature  as  the  champion  of  prohibition." 
And  the  article  also  uses  many  epithets  in  connection  with  the 
above  charge  "tending  to  provoke  him  to  wrath,  or  to  expose 
him  to  public  hatred,  contempt  or  ridicule,  or  to  deprive  him 
of  the  benefits  of  public  confidence  or  social  intercourse." 
And  the  information  also  alleges  that  all  the  foregoing  charges 
against  Kastall  were  false  and  malicious.  In  this  state  "  a  libel 
is  the  malicious  defamation  of  a  person,  made  public  by  any 
printing,  writing,  sign,  picture,  representation  or  efiigy,  tend- 
ing to  provoke  him  to  wrath  or  expose  him  to  public  hatred, 
contempt  or  ridicule,  or  to  deprive  him  of  the  benefits  of  pub- 
lic confidence  and  social  intercourse,"  etc.  Crimes  and  Pun- 
ishments Act,  §  270.  But  "  the  truth  may  be  given  in  evidence 
to  the  jury;  and  if  it  shall  appear  that  the  alleged  libelous 
matter  was  published  for  justifiable  ends,  the  accused  shall  be 
acquitted."     Const.,  "  Bill  of  Rights,"  §  11. 

It  is  also  claimed  on  the  part  of  the  defendants  that  the 
court  below  erred  in  excluding  certain  evidence.  The  record 
with  respect  to  this  matter  reads  as  follows : 

"  The  state  gave  evidence,  written  and  oral,  tending  to  show 
the  allegations  contained  in  the  information^  and  then  rested ; 
that  thereupon  the  defendants  offered  and  produced  competent 
witnesses  who  [were]  sworn  and  testified  in  said  cause,  and 
gave  testimony  tending  to  prove  that  John  E.  Kastall  had  been 
intoxicated,  as  alleged  in  the  publication  set  forth  in  the  infor- 
mation ;  and  thereafter  the  defendants  offered  and  produced 
George  Hoover,  a  competent  witness  in  said  cause,  and  he  was 
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duly  sworn  to  testify  in  said  cause;  and  the  said  George 
Hoover  testified  as  follows :  '  I  reside  in  Burlingarae ;  have 
been  a  resident  of  Osage  off  and  on  for  about  twenty  years ; 
am  acquainted  with  John  E.  EastalL'  Question  ly  defendants' 
counsel.  'Did  you  ever  see  him  under  the  influence  of  intoxi- 
cating liquors?'  Answer.  'Not  that  I  know  of;  no,  sir.' 
Question.  'What  did  you  say?'  Answer.  'Not  that  I  know 
of.'  Question  hy  defendants'  counsel.  '  Well,  did  you  ever  see 
him  when  he  acted  as  though  he  was  under  the  influence  of 
liquor?'  To  this  question  the  state  objected  as  incompetent 
and  irrelevant  and  immaterial.  Question  hy  defendants'  coun- 
sel. '  I  wiU  ask  you  whether  you  ever  saw  him  act  as  though 
he  was  intoxicated?'  To  this  question  the  state  objected,  and 
the  court  sustained  said  objection  and  refused  to  allow  the 
witness  to  answer  said  question  by  the  counsel  for  said  defend- 
ants ;  to  which  ruling  of  the  court  the  defendants  at  the  time 
excepted.  Whereupon  the  defendants,  by  their  counsel,  EUis 
Lewis,  offered  to  prove  by  said  witness,  George  Hoover,  that 
both  before  and  after  the  election  of  John  E.  Rastall  to  the 
legislature  —  that  is,  after  the  5th  and  12th  days  of  October, 
1882,  and  prior  thereto  —  the  witness  saw  John  E.  Rastall 
acting  as  though  he  was  intoxicated;  and  also  defendants 
offered  to  prove  by  said  witness  that  said  John  E.  Rastall  at 
both  these  times,  both  before  and  afterwards,  acted  as  this 
witness  says  he  (the  witness)  acted  when  he  (the  witness)  was 
intoxicated.  To  which  testimony  the  state  objected,  and  the 
objection  was  by  the  court  sustained,  and  said  testimony  ex- 
cluded by  the  court,  and  the  defendants  at  the  time  excepted 
to  the  ruling  of  the  court  in  sustaining  said  objection  and 
excluding  said  testimony." 

We  can  scarcely  understand  why  the  court  below  refused  to 
permit  the  defendants  to  show  by  the  witness  Hoover  that  he 
saw  Rastall  "  acting  as  though  he  was  intoxicated."  The  wit- 
ness had  been  a  resident  of  Osage  county,  off  and  on,  for  about 
twenty  years.  He  was  acquainted  with  Rastall ;  had  worked 
with  him  in  the  same  office  for  six  or  seven  months.  And  in- 
toxication may  be  proved  by  showing  how  the  person  supposed 
to  be  intoxicated  acted.  And  the  witness  may  not  only  state 
how  the  supposed  intoxicated  person  acted,  but  he  may  also 
state  whether  he  appeared  to  be  intoxicated  or  not.     Gastner 
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V.  SUker,  33  JS".  J".  Law,  507;  People  v.  Easimood,  U  K  T.,  565. 
And  the  witness  may  give  his  opinion  as  to  whether  the  cup- 
posed  intoxicated  person  was  intoxicated  or  not.  Lawson  on 
Exp.  &  Op.  Ev.,  473  et  seq.,  and  cases  there  cited ;  Eogers  on 
Exp.  Test.,  6 ;  1  Greenl.  Ev.,  §  44:0a.  It  does  not  appear  that 
any  objection  was  made  to  the  witness  himself,  because  of 
any  supposed  incompetency  on  his  part  to  testify  with  respect 
to  this  matter,  but  the  objection  was  made  to  the  testimony 
itself  as  being  incompetent,  irrelevant  and  immaterial.  Any 
person  is  competent  to  testify  with  regard  to  the  acts  of  an- 
other which  he  has  seen.  He  is  competent  to  testify  whether 
such  person  acted  as  though  he  was  intoxicated  or  not,  and  he 
may  give  his  opinion  with  reference  thereto.  See  the  authori- 
ties above  cited.  All  persons  of  sufficient  age  and  uijderstanding 
are  supposed  to  have  had  sufficient  experience  for  this  purpose. 
"We  think  the  evidence  excluded  was  competent,  relevant  and 
material.  The  gist  of  the  alleged  libel  was  that  the  defendr 
ants  had  falsely  and  maliciously  published  that  Eastall  had 
been  intoxicated.  Now,  was  it  true  or  false  that  Eastall  had 
been  intoxicated?  The  defendants,  under  the  constitution, 
had  the  right  to  prove  that  it  was  true,  and  the  evidence  which 
they  offered  to  introduce  tended  to  prove  the  same.  We  think 
the  court  below  erred  in  excluding  this  evidence,  and  for  this 
error  its  judgment  must  be  reversed  and  the  pause  remanded 
for  a  new  trial. 

HoETOK,  0.  J.,  concurring.    Johnston,  J.,  not  sitting. 


Hughes  v.  State. 
(103  lad.,  844.) 

MAUOIOUS  trespass  upon  EEAIi  ESTATE:    Title. 

1.  Malicious  trespass  upon  real  estate. —  In  a  prosecution  for  mali- 

cious trespass  for  injury  to  real  estate,  the  title  to  the  real  estate  must 
be  proved  to  be  in  the  person  named  in  the  indictment. 

2.  Not  proper  to  try  question  of  title. —  The  machinery  of  the  crimi- 

nal law  cannot  be  invoked  to  redress  merely  private  grievances,  and 
while  a  civil  action  of  trespass  may  be  maintained  in  a  class  of  cases 
to  determine  a  question  of  title,  a  prosecution  for  malicious  trespass  is 
not  proper  for  any  such  purpose. 
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From  the  Fayette  Circuit  Court. 

H.  D.  Ma/rshall  and  TF.  G.  Forrey,  for  appellants. 
F.  T.  Hord,  attorney-general,  B.  Connor,  H.  L.  Frost  and 
L.  S.  Stanford,  prosecuting  attorney,  for  the  state. 

NiBLAOK,  J.  An  affidavit  was  filed  before  a  justice  of  the 
peace  of  Fayette  county,  charging  Martin  Hughes,  Louis  P. 
Snyder,  John  Eemington,  Peter  Bainbridge  and  others  with 
having,  on  the  13th  day  of  June,  1884,  unlawfully,  maliciously 
and  mischievously  injured  the  real  estate  of  one  Abram  B. 
Conwel]  by  then  and  there  unlawfully,  maliciously  and  mis- 
chievously tearing  dpwn  and  removing  a  rail  fence  situate 
upon  said  real  estate,  to  the  damage  of  said  real  estate  and  of 
the  said  Con  well  in  the  sum  of  $25.  The  justice  found  the 
defendants,  particularly  named  as  above,  guilty,  and  assessed 
and  adjudged  a  fine  against  each  one  of  them  severally.  Upon 
an  appeal  to  the  circuit  court  Hughes,  Snyder  and  Bainbridge 
were  tried  together,  the  trial  resulting  in  a  verdict  and  judg- 
ment against  all  of  them.  A  question  was  made  at  the  proper 
time  upon  the  sufficiency  of  the  evidence  to  sustain  the  ver- 
dict, and  that  is  really  the  controlling  question  now  presented 
for  our  decision. 

The  leading  facts  which  gave  rise  to  this  prosecution  were 
substantially  as  follows :  On  the  14th  day  of  March,  1854, 
the  Junction  Railroad  Company,  of  which  the  Cincinnati, 
Hamilton  &  Indianapolis  Eailroad  Company  is  the  successor, 
purchased  a  tract  of  land,  now  in  the  city  of  Connersville, 
containing  a  fraction  over  eleven  acres,  on  which  its  freight 
and  passenger  depots  were  afterwards  placed,  and  through 
which  its  main  track  and  several  side  tracks  were  laid.  At  the 
time  of  the  purchase  a  starting  point  for  the  survey  and  descrip- 
tion of  the  tract  of  land  covered  by  it  was  agreed  upon,  but  no 
deed  was  then  made.  In  April,  1866,  Conwell  laid  out  and 
platted  a  piece  of  land,  contiguous  to  the  tract  sold  by  him  to 
the  railroad  company,  into  lots  and  streets  known  as  "  Conwell's 
Northeast  Addition  to  Connersville."  A  question  afterwards 
arose,  and,  as  we  infer  from  the  evidence,  still  remains  un- 
settled, whether  this  addition  to  Connersville  did  not  lap  over 
onto  and  encroach  upon  the  railroad  tract  of  land.  In  April, 
1871,  Conwell  executed  to  the  railroad  company  a  deed  of  con- 


HUGHES  V.  STATE.  375 

veyance  for  a  tract  of  land  containing  a  fraction  over  eleven 
acres,  which  was  intended  and  mutually  understood  as  embrac- 
ing the  precise  land  bargained  for  by  the  railroad  company  in 
the  first  instance.  Soon  after  this  deed  was  executed,  some 
one  erected  a  rail  fence  along  what  the  railroad  company 
claimed  to  be  the  northern  boundary  of  the  tract  of  land  thus 
conveyed  to  it  by  Con  well,  and  the  company  continued  there- 
after to  claim  title  up  to  that  fence.  Some  time  after  this  fence 
was  erected,  nothing  showing  how  long,  Conwell  became  dis- 
satisfied with  its  location  as  a  boundary  line  between  him  and 
the  railroad  company,  and  asserted  a  claim  to  a  strip  of  ground 
south  of  the  fence,  which  afterwards  became  disputed  territory 
between  him  and  the  company.  With  the  coming  of  the  spring 
of  1884,  the  controversy  over  this  strip  of  ground  became  more 
definite  and  aggressive.  Early  in  May  of  that  year  ConweU 
caused  a  new  survey  to  be  made  of  the  premises,  and  that  sur- 
vey resulted  in  staking  off  and  marking  a  line  about  four  rods 
further  south  than  the  fence  as  the  supposed  true  boundary 
fine.  The  railroad  company  refused  to  recognize  the  correct- 
ness of  that  survey,  and  so  the  controversy  coDtinued.  In  the 
meantime  some  efforts  looking  to  an  amicable  adjustment 
were  made  by  the  company,  under  circumstances  which  gave 
some  promise  of  success.  "With  the  view,  apparently,  of  bring- 
ing matters  to  a  crisis,  Conwell,  on  the  13th  day  of  June,  1884, 
caused  the  old  fence  to  be  moved  further  south,  and  put  up  on 
or  near  the  line  indicated  by  the  new  survey.  The  chief  en- 
gineer of  the  Cincinnati,  Hamilton  &  Indianapolis  Eailroad 
Company,  which  had  some  years  previously  succeeded  to  the 
property  and  franchises  of  the  Junction  Eailroad  Company, 
had  at  the  time  his  ofl&ce  in  Cincinnati,  Ohio,  and  upon  being 
informed  of  the  change  of  the  line  of  fence  telegraphed  to  the 
appellant  Snyder,  who  was  one  of  his  subordinate  officers  at 
Connersville,  to  have  the  newly  put  up  fence  removed.  Sny- 
der accordingly,  at  about  5  o'clock  in  the  afternoon  of  the 
same  day  on  which  it  was  erected,  assembled  a  company  of 
men  in  the  employment  of  the  railroad  company,  and  caused 
the  new  fence  in  question  to  be  thrown  down  and  the  rails 
scattered.  Hughes  and  Bainbridge,  the  other  appellants,  were 
members  of  the  company  of  men  thus  assembled  by  Snyder, 
and  assisted  in  the  work  of  throwing  down  the  fence. 
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It  must  be  borne  in  mind  that  the  charge  in  this  case  was  for 
an  alleged  injury  done  to  the  real  estate  of  Conwell  by  tearing- 
down  and  removing  a  fence  situate  upon  and  connected  with 
such  real  estate,  and  not  for  any  injury  which  may  have  been 
committed  upon  the  fence  itself.  To  sustain  the  charge  made 
by  the  affidavit  it  was  consequently  necessary  to  prove  that 
the  real  estate  upon  which  the  fence  stood  belonged  to  Con- 
well.  Powell  V.  State,  2  Ind.,  550 ;  Reinhard,  Crim.  Law,  94. 
Taken  as  a  whole,  there  is  no  evidence  either  proving,  or  fairly 
tending  to  prove,  that  the  title  to  any  part  of  the  disputed  ter- 
ritory was  in  Conwell,  or  that  he  had  ever  been  in  possession 
of  that  strip  of  ground.  The  fair  inference  from  the  evidence 
was  that  Conwell  had  for  a  considerable  time  asserted  a  claim 
of  title  to  the  disputed  territory,  and  that  both  he  and  his  agent 
had  perhaps  spoken  of  it  and  referred  to  it  as-  his  land,  but  no 
evidence  was  offered  to  formally  sustain  that  claim  of  title,  and 
nothing  came  out  incidentally  which  could  be  properly  con- 
strued as  sustaining  such  a  claim. 

Conceding  that  the  railroad  tract  of  land  did  not  extend  be- 
yond the  line  indicated  by  the  last  survey,  it  did  not  follow,  in 
the  absence  of  any  evidence  on  the  subject,  that  OonweU  owned 
the  land  on  the  other  side  up  to  that  line.  Proof  that  the  rails 
belonged  to  Conwell  was  not  sufficient.  If  proof  of  property 
in  and  injury  to  the  fence  or  rails  were  relied  upon  for  a  con- 
viction, then  the  charge  ought  to  have  been  for  injury  to  the 
fence-rails,  and  not  to  the  land.  Then,  also,  the  evidence 
tended  to  prove,  and  as  to  that  there  was  seemingly  no  conflict, 
that  at  the  time  the  chief  engineer  gave  the  order  for  the 
removal  of  the  fence  he  was  under  the  impression  that  the  land 
on  which  it  had  been  plaeed  belonged  to  the  railroad  company, 
and  had  no  other  object  in  view  than  the  protection  of  the 
rights  of  the  company;  also,  that  the  men  who  obeyed  his 
order,  and  threw  down  the  fence,  did  so  under  the  belief  that 
they  were  simply  obeying  a  lawful  order,  and  doing  what  was 
presumably  for  the  best  interests  of  the  company.  A  civil 
action  for  trespass  may  be  maintained  in  a  class  of  cases  for  the 
purpose  of  testing  and  settling  a  question  of  title,  but  a  charge 
of  malicious  trespass  cannot  be  rightfully  prosecuted  for  such 
a  purpose,  since,  however  conclusive  the  evidence  of  title  in  the 
prosecuting  witness  may  be,  the  defendant  may  nevertheless 
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be  acquitted  on  proof  of  a  bona  fide  claim  of  title,  and  the 
absence  of  any  malicious  intent  in  the  transaction.  Besides, 
the  machinery  of  the  criminal  law  cannot  be  properly  invoked 
for  the  redress  of  merely  private  grievances.  Moore,  Crim. 
Law,  §  987  et  seq.;  Howe  v.  State,  10  Ind.,  493;  Windsor  v.  State, 
13  Ind.,  3Y5 ;  State  v.  Bush,  29  Ind.,  110 ;  Palmer  v.  State,  45 
Ind.,  388 ;  Dawson  v.  State,  62  Ind.,  4Y8 ;  Lossen  v.  State,  62  Ind., 
43Y;  Gkindy  v.  State,  63  Ind.,  528. 

The  evidence,  as  we  find  it  in  the  record,  impresses  us  very 
strongly  with  the  belief  that  the  controversy  involved  in  this 
case  is  one  which  ought  to  have  been  determined  by  an  appro- 
priate civil  action,  and  not  by  a  resort  to  a  criminal  prosecution. 
Everything  considered,  we  feel  constrained  to  hold  that  the 
verdict  was  not  sustained  by  sufficient  evidence.  The  judg- 
ment is  reversed,  and  the  cause  remanded  for  further  pro- 
ceedings. 


Reg.  v.  Feanklin. 

(15  Cox's  C.  C,  163.) 

MANSLAUaHTER :  Unlawful  act  —  Negligence. 

1.  Civil  wrong. —  The  mere  fact  of  a  civil  wrong  committed  by  one  per- 

son against  another  ought  not  to  be  used  as  an  incident  which  is  a  nec- 
essary step  in  a  criminal  case,  apart  from  the  question  of  criminal 
negligence. 

2.  Negligent  or  wanton  act. — Therefore  the  mere  fact  of  a  person 

wrongfully  taking  up  a  box  from  a  refreshment  stall  on  a  sea  pier  and 
wantonly  throwing  it  into  the  sea,  and  thereby  unintentionally  caus- 
ing the  death  of  another  bathing  in  the  sea,  is  not  per  se,  and  apart 
from  the  question  of  negligence,  sufficient  to  constitute  the  offense  of 
manslaughter. 

Southeastern  Circuit.     Sussex  Assizes.     Before  Field,  J. 

Charles  Harris  Franklin  was  indicted  before  Field,  J.,  at 
Lewes,  for  the  manslaughter  of  Craven  Patrick  Trenchard. 

The  facts  were  as  follows : 

On  the  morning  of  the  25th  day  of  July,  1882,  the  deceased 
was  bathing  in  the  sea  from  the  "West  Pier,  at  Brighton,  and 
swimming  in  the  deep  water  around  it.  The  prisoner  took  up 
a  good-sized  box  from  the  refreshment  stall  on  the  pier  and 
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wantonly  threw  it  into  the  sea.  Unfortunately  the  box  struck 
the  deceased,  0.  P.  Trenchard,  who  was  at  that  moment  swim- 
ming underneath,  and  so  caused  his  death. 

Qore,  for  the  prosecution,  urged  that  it  would,  apart  from 
the  question  of  negligence,  be  sufficient  to  constitute  the  offense 
of  manslaughter,  that  the  act  done  by  the  prisoner  was  an 
unlawful  act,  which  the  facts  clearly  showed  it  to  be,  and  cited 
the  case  of  Rex  v.  Fenton,  1  Lewin's  Or.  Gas.,  1T9.  This  case 
is  referred  to  in  1  Eussell  on  Crimes,  638.  "  If  death  ensues 
in  consequence  of  a  wrongful  act,  which  the  party  who  com- 
mits it  can  neither  justify  nor  excuse,  it  is  manslaughter.  An 
indictment  charged  that  there  was  a  scaffolding  in  a  certain 
coal  mine,  and  that  the  prisoners,  by  throwing  large  stones 
down  the  mine,  broke  the  scaffolding,  and  that,  in  consequence 
of  the  scaffolding  being  so  broken,  a  corf  in  which  the  deceased 
was  descending  the  mine  struck  against  a  beam  on  which  the 
scaffolding  had  been  supported,  and  by  such  striking  the  corf 
was  overturned  and  the  deceased  precipitated  into  the  mine 
and  killed.  Tindal,  C.  J.,  said :  If  death  ensues  as  the  conse- 
quence of  a  wrongful  act,  which  the  party  who  commits  it  can 
neither  justify  nor  excuse,  it  is  not  accidental  death,  but  man- 
slaughter. If  the  wrongful  act  was  done  under  circumstances 
which  show  an  intent  to  kill  or  do  any  serious  injury  in  the 
particular  case,  or  any  general  malice,  the  offense  becomes  that 
of  murder.  In  the  present  instance  the  act  was  one  of  mere 
wantonness  and  sport,  but  still  the  act  was  wrongful  —  it  was  a 
trespass.  The  only  question,  therefore,  is,  whether  the  death 
of  the  party  is  to  be  fairly  and  reasonably  considered  as  a  con- 
sequence of  such  wrongful  act.  If  it  followed  from  such 
wrongful  act,  as  an  effect  from  a  cause,  the  offense  is  man- 
slaughter; if  it  is  altogether  unconnected  with  it,  it  is  acci- 
dental death." 

Field,  J.  This  is  a  question  of  great  importance,  for  if  I 
must  follow  the  ruling  of  the  very  learned  judge  in  Beg.  v. 
Fenion  {ubi  sup.),  it  will  be  unnecessary  to  go  into  the  question 
whether  the  prisoner  was  guilty  of  negligence.  I  will  consult 
my  brother  Mathbw  upon  the  point. 

Field,  J.,  after  a  short  interval,  returned  into  court  and  said : 
I  am  of  opinion  that  the  case  must  go  to  the  jury  upon  the 
broad  ground  of  negligence,  and  not  upon  the  narrow  ground 
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proposed  by  the  learned  counsel,  because  it  seems  to  me  —  and 
I  may  say  that  in  this  view  my  brother  Mathew  agrees  —  that 
the  mere  fact  of  a  civil  wrong  committed  by  one  person  against 
another  ought  not  to  be  used  as  an  incident  which  is  a  neces- 
sary step  in  a  criminal  case.  I  have  a  great  abhorrence  of 
constructive  crime.  "We  do  not  think  the  case  cited  by  the 
counsel  for  the  prosecution  is  binding  upon  us  in  the  facts  of 
this  case,  and,  therefore,  the  civil  wrong  against  the  refresh- 
ment-stall keeper  is  immaterial  to  this  charge  of  manslaughter. 
I  do  not  think  that  the  facts  of  this  case  bring  it  clearly 
within  the  principle  laid  down  by  Tindal,  C.  J.,  in  Beg.  v.  Fen- 
ton.  If  I  thought  this  casfc  was  in  principle  like  that  case,  I 
would,  if  requested,  state  a  case  for  the  opinion  of  the  court  of 
criminal  appeal.     But  I  do  not  think  so. 

It  was  not  disputed  that  the  prisoner  threw  the  box  over  the 
pier,  that  the  box  fell  upon  the  boy,  and  the  death  of  the  boy 
was  caused  by  the  box  falling  upon  him. 

OiU,  for  the  prisoner,  relied  upon  the  point  that  there  was 
not  proved  such  negligence  as  was  criminal  negligence  on  the 
part  of  the  prisoner. 

Field,  J.,  in  summing  up  the  case  to  the  jury,  went  care- 
fully through  the  evidence,  pointing  out  how  the  facts  as  ad- 
mitted and  proved  affected  the  prisoner  upon  the  legal  question 
as  he  had  explained  it  to  them. 

The  jury  returned  a  verdict  of  guilty  of  manslaughter. 

Ouilty. 

The  prisoner  was  sentenced  to  two  months'  imprisonment. 


Moss  V.  Commonwealth. 

(107  Pa.  St.,  267.) 

Manslaughter:  Practice. — Separation  of  Jury. 

Absence  of  juror  by  permission  of  court.— Where,  in  pursuance  of 
an  indictment  for  murder,  a  verdict  for  manslaughter  was  rendered 
and  sentence  imposed  therefor,  and  it  appeared  that  during  an  ad- 
journment of  the  trial  one  of  the  jurors  was  absent  for  two  days  in 
the  custody  of  a  sworn  ofllcer,  and  by  permission  of  the  court,  under 
suitable  instructions,  such  separation  of  the  jury  is  not  sufficient 
ground  for  reversal  of  the  judgment. 
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9.   RniiE  OTHERWISE  ON  CONVICTION  FOB  A  CAPITAl.    OFFENSE. —  That   the 

rule  is  otherwise  where  the  conviction  is  for  a  capital  offense ;  and  the 
commonwealth  must  then  show  afflrmatively  that  no  improper  in- 
fluence operated  on  the  mind  of  the  juror  during  his  absence. 

October  Y,  1884:.  Before  Mercur,  C.  J.,  Gordon,  Paxson, 
Trunkey,  Sterrett,  Green  and  Clark,  JJ. 

Error  to  the  court  of  oyer  and  terminer  of  Westmoreland 
county,  of  October  term,  1884. 

Indictment  of  John  T.  Moss  for  the  murder  of  James 
McGugan.    Plea,  not  guilty. 

HazUtt  and  H.  W.  Weir  (with  whom  was  Williams),  for 
plaintiff  in  error. 

Jao.  Turney  (with  whom  were  McAfee,  Atkinson  c&  Peoples 
and  S.  A.  KUtw),  for  defendant  in  error. 

Chief  Justice  Meeouk  delivered  the  opinion  of  fhe  court : 
The  verdict  of  the  jury  has  removed  the  higher  grade  of 
crime  and  reduced  the  case  to  one  of  manslaughter.     If  the 
conviction  had  been  of  a  capital  oifense,  the  observance  of  a 
more  stringent  rule  would  be  required.     The  case  of  Goersen 
V.  Commonwealth,  decided  at  the  present  term  (10  Out.,  47''7), 
was  a  conviction  of  murder  in  the  first  degree.     The  sickness 
of  a  juror  had  caused  his  separation  for  medical  treatment. 
The  commonwealth  there  assumed,  and  we  held  correctly,  the 
obligation  of  showing  affirmatively  that  no  improper  influence 
operated  on  the  mind  of  the  juror  during  his  separation.     In 
case  of  a  conviction  of  a  capital  offense  the  fact  of  separation 
further  than  is  necessarily  required  to  enable  the  jurors  to  per- 
form their  duties  as  such,  and  under  the  care  of  a  sworn  ofiicer, 
creates  a  presumption  of  improper  influence,  which  the  com- 
monwealth must  rebut  or  remove  by  clear  and  satisfactory 
evidence.     In  the  present  case,  we  think  it  would  have  been 
well  on  the  return  of  the  juror  to  have  inquired  of  him,  and 
of  the  officer  in  charge,  whether  anything  was  said  or  done  in 
the  presence  of  the  juror  tending  to  influence  his  action  in  the 
case.     As,  however,  there  is  no  evidence  nor  averment  of  any 
such  influence,  we  cannot  hold  the  mere  separation  of   the 
juror,  in  the  custody  of  a  sworn  officer,  and  by  the  permission 
of  the  court,  is  such  an  act  as  to  caU  for  a  reversal  of  the 
judgment. 
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The  strictness  of  the  early  English  rule  in  excluding  jurors 
from  all  outside  intercourse,  in  cases  not  capital,  is  very  much 
relaxed  in  this  country.  In  view  of  the  verdict,  and  for  the 
purpose  we  are  now  considering,  we  think  the  same  rule  should 
be  applied  as  if  the  prisoner  had  been  indicted  and  tried  for 
manslaughter  only.  In  such  a  case  jurors  may,  in  the  discre- 
tion of  the  court,  be  permitted  to  separate  after  being  duly 
cautioned,  without  the  creation  of  any  legal  presumption  that 
undue  influence  thereby  operated  on  their  minds.  Whatever 
is  necessary  to  preserve  the  purity  of  trial  by  jury  must  be  ad- 
hered to  and  strictly  observed.  Whatever  is  not  necessary  to 
secure  a  fair  and  impartial  trial  must  not  be  so  magnified  as  to 
defeat  the  ends  of  justice.  As  we  do  not  consider  this  to  be  a 
capital  case,  but  one  of  the  grade  for  which  the  prisoner  was 
convicted,  we  deem  it  unnecessary  to  refer  to  the  authorities 
cited.  We  merely  say  they  are  not  applicable  to  this  case, 
which  is  for  a  lesser  crime. 

Judgment  affi/rmed. 


Lewis  v.  The  State. 

(72  Ga.,  164) 

Manslaughter:  Murder  —  Intent  —  Evidence — Declarations  of  accused. 

1.  Death  of  child  as  the  result  of  cruelty  and  want  of  proper 
FOOD. —  Death  ensuing  in  consequence  of  the  wilful  omission  of  a  duty 
is  murder ;  death  ensuing  in  consequence  of  the  negligent  omission  of 
a  duty  is  manslaughter.  Therefore,  where  the  death  of  a  child  re- 
sulted from  cruelty  and  want  of  proper  food  and  clothing,  the  person 
whose  duty  it  was  to  maintain  and  care  for  it,  and  whose  conduct  re- 
sulted in  its  death,  was  guilty  of  murder,  if  the  acts  were  wilfully 
done;  and  of  manslaughter,  if  they  were  negligently  done,  without 
malice. 

3.  Death  from  commission  op  unlawful  act.— If  the  death  results 
from  the  commission  of  an  unlawful  act,  which,  in  its  consequences, 
naturally  tends  to  destroy  the  life  of  a  human  being,  although  the 
kilhng  itself  be  not  intended,  the  offense  is  murder. 

3.  Declarations  of  accused.— The  sayings  of  the  defendant,  made  by 
her  during  the  continuance  of  the  cruel  treatment,  were  not  admissible 
on  her  own  behalf,  when  offered  by  her  to  account  for  scars  and  other 
marks  of  violence  and  severe  usage  appearing  upon  the  person  of  the 
deceased. 
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Before  Judge  Lawson,  Baldwin  Superior  Court. 

O.  P.  Crawford,  by  brief,  for  plaintiff  in  error. 
C.  Anderson,  attorney-general;  Robert  Whitfield,  solicitor- 
general,  by  J.  R.  ImmpTcin,  for  the  state. 

Hall,  Justice.  1.  "  Death  ensuing  in  consequence  of  the  wil- 
ful omission  of  a  duty  will  be  murder;  death  ensuing  in  conse- 
quence of  the  negligent  omission  of  a  duty  will  be  manslaugh- 
ter." In  Rex  V.  Hughes,  Lord  Campbell,  deUvering  the  opinion 
of  the  court  of  criminal  appeal,  said :  "  It  has  never  been  doubted 
that,  if  death  is  the  direct  consequence  of  the  malicious  omission 
to  perform  a  duty,  as  of  a  mother  to  nourish  her  infant  child, 
this  is  a  case  of  murder.  If  the  omission  was  not  malicious,  and 
arose  from  negligence  only,  it  is  a  case  of  manslaughter." 
Eoscoe's  Cr.  Ev.,  TZS,  and  cases  cited.  "Where  a  sick  or  weak 
person  is  exposed  to  cold,  with  an  intent  to  destroy  him,  this 
may  .amount  "to  wilful  murder,  under  the  rule  that  he  who 
wiLfuUy  and  deliberately  does  any  act  which  apparently  en- 
dangers another's  life,  and  thereby  occasions  his  death,  shall, 
unless  he  clearly  prove  to  the  contrary,  be  adjudged  to  kill 
him  of  malice  prepensed  Id.,  and  citations.  Cases  have  arisen 
under  this  principle,  where  apprentices  and  prisoners  have  died 
in  consequence  of  the  want  of  sufficient  food  and  necessaries, 
and  where  the  question  has  been  whether  the  law  would  imply 
such  malice  in  the  master  or  jailer  as  is  necessary  to  make  the 
offense  murder.  A  husband  and  wife  were  both  indicted  for 
the  murder  of  a  parish  apprentice  bound  to  the  former.  Both 
the  prisoners  had  used  the  deceased  in  a  most  cruel  and  bar- 
barous manner,  and  had  not  provided  him  with  sufficient  food 
and  nourishment ;  but  the  surgeon  who  opened  the  body  de- 
posed that,  in  his  opinion,  the  boy  died  from  debility  and  want 
of  proper  food  and  nourishment,  and  not  from  the  wounds  he 
had  received.  Lawrence,  J.,  upon  this  evidence,  was  of 
opinion  that  the  case  was  defective  as  to  the  wife,  as  it  was 
not  her  duty  to  provide  the  apprentice  with  food,  she  being 
the  servant  of  the  husband,  and  so  directed  the  jury,  who  ac- 
quitted her,  but  the  husband  was  found  guilty  and  executed. 
Id.,  724,  and  citations. 

"  Huggins,  the  warden  of  the  fleet,  appointed  Gibbons  his 
deputy,  and  Gibbons  had  a  servant,  Barnes,  whose  duty  it  was 
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to  take  care  of  the  prisoners,  and  particularly  of  one  Ame. 
Barnes  put  him  into  a  newly-built  room,  over  a  common  sewer, 
the  walls  of  which  were  damp  and  unwholesome,  and  kept  him 
there  forty-four  days  without  fire,  chamber-pot,  or  other  con- 
venience. Barnes  knew  the  state  of  the  room,  and  for  fifteen 
days,  at  least,  before  the  death  of  Ame,  Huggins  knew  its 
condition,  having  been  once  present,  seen  Arne  and  turned 
away.  By  reason  of  the  duress  of  imprisonment,  Arne  sick- 
ened and  died.  During  the  time  Gibbons  was  deputy,  Hug- 
gins  sometimes  acted  as  warden.  These  facts  appearing  on  a 
special  verdict,  the  court  were  clearly  of  opinion  that  Barnes 
was  guilty  of  murder.  They  were  deliberate  acts  of  cruelty 
and  enormous  violations  of  duty  reposed  by  the  law  in  the 
ministers  of  justice,  but  they  thought  Huggins  not  guilty, 
because  he  had  only  seen  the  deceased  once  during  his  confine- 
ment, and  that,  from  this  alone,  it  could  not  be  inferred  that 
he  knew  that  his  situation  was  occasioned  by  improper  treat- 
ment or  that  he  consented  to  its  continuance.  He  knew  noth- 
ing of  the  circumstances  under  which  deceased  was  placed  in 
the  room  against  his  consent,  or  the  length  of  his  confinement, 
or  how  long  he  had  been  without  the  decent  necessaries  of  life. 
It  was  also  material  that  no  application  had  been  made  to  him, 
which  perhaps  might  have  altered  the  case."     Id.,  725. 

Where  the  death  ensues  from  incautious  neglect,  however 
culpable,  rather  than  from  any  actual  malice  or  artful  disposi- 
tion to  injure,  or  obstinate  perseverance  in  doing  an  act  neces- 
sarily attended  with  danger,  regardless  of  its  consequences, 
"  the  severity  of  the  law,"  says  Mr.  East,  "  may  admit  of  some 
relaxation,  but  the  case  must  be  strictly  freed  from  the  latter 
incidents."  1  East's  P.  C,  226;  Roscoe's  Cr.  Ev.,  726.  These 
citations  have  been  made  almost  at  random  from  a  vast  number 
of  similar  cases  scattered  through  the  elementary  treatises  on 
criminal  law  and  the  reports  of  the  decisions  upon  the  subject. 
The  distinction  so  clearly  pointed  out  by  them  is  made  by  our 
own  code,  section  4327,  which  provides  that  where  an  involun- 
tary killing  shall  happen  in  the  commission  of  an  unlawful  act, 
which  in  its  consequences  naturally  tends  to  destroy  the  life  of 
a  human  being,  the  offense  shall  be  deemed  and  adjudged  to  be 
murder. 

In  the  case  at  bar,  this  law  was  admirably  illustrated  in  the 
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able,  clear  and  carefully  prepared  charge  which  Judge  Lawson 
gave  the  jury.  Every  phase  of  the  case  was  presented ;  nothing 
was  omitted  that  should  have  been  presented,  and  nothing  was 
presented  that  ought  to  have  been  left  out ;  at  least  nothing  of 
which  the  prisoner  could  complain. 

The  only  exception  which  the  ingenuity  and  learning  of  able 
and  zealous  counsel  could  find  to  it  was,  that  there  was  error  in 
not  "  qualifying  it  as  to  the  animus;  that,  if  the  conduct  of  de- 
fendant did  contribute  to  the  death  of  the  child,  it  was  criminal, 
and  she  would  be  guilty  of  one  or  the  other  of  the  crimes  men- 
tioned,—  murder,  voluntary  or  involuntary  manslaughter,"  and 
"  if  his  death  resulted,  either  proximately  or  remotely,  from 
her  conduct  in  the  case,  then  she  is  guilty  of  some  crime." 
When  taken  in  connection  with  the  context,  it  will  be  readily 
seen  that  this  exception  is  not  well  founded.  The  charge  is 
full  and  explicit  as  to  the  animus  required  to  constitute  crime 
in  the  accused. 

2.  There  was  no  error  in  rejecting  the  sayings  of  the  defend- 
ant made  during  the  continuance  of  the  cruel  treatment  of  the 
deceased,  when  offered  by  her  to  account  for  the  scars  and  other 
marks  of  violence  and  hard  usages  which  appeared  upon  his 
person.  She  could  not  be  permitted  thus  to  fabricate  testimony 
in  her  own  favor.     Mitchell  v.  The  State,  71  Ga.,  128. 

3.  This  verdict  was  not  only  sustained,  but,  in  our  opinion, 
required  by  the  evidence.  "We  cannot  enter  into  its  heart-sick- 
ening and  revolting  details,  nor  do  we  trust  ourselves  to  char- 
acterize it  by  any  general  description,  lest  we  might  appear  to 
be  indulging  in  invective  and  denunciation,  rather  than  temper- 
ate and  measured  reflections,  indispensable  to  judicial  fairness 
or  calm  deliberation.  The  jury,  in  recommending  that  she  be 
imprisoned  in  the  penitentiary  for  life,  "  seasoned  justice  with 
mercy,"  which,  if  not  perverted  and  misapplied,  was  at  least 
"  strained  to  its  utmost  tension."  If  they  erred  at  all,  they 
erred  on  the  side  of  safety ;  perhaps  in  deference  to  her  sex,  and 
because  they  thought  it  was  better  that  ninety-nine  guilty  per- 
sons should  escape  than  that  one  innocent  person  should  suffer. 
They  were  more  lenient  to  her  than  she  seems  to  have  been  to 
this  dependent  and  helpless  child. 

Judgment  affirmed. 
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Peice  v.  The  State. 

(18  Texas  Ot.  App.,  474.) 

Manslaughter:  Homicide  justifiable  when  committed  by  husband  upon 
person  taken  in  adultery  with  his  wife. 

1.  Justifiable  homicide  —  Statute   construed  —  Evidence— Instruc- 

tion.—  Article  567  of  the  Penal  Code  reads  as  follows:  "Homicide 
is  justifiable  when  committed  by  the  husband  upon  the  person  of  any 
one  taken  in  the  act  of  adultery  with  the  wife,  provided  the  kUling 
take  place  before  the  parties  to  the  act  of  adultery  have  separated." 
Held,  that  a  proper  constnzction  of  the  term  "  taken  in  the  act  of 
adultery,"  as  used  in  the  statute,  does  not  mean  that,  in  order  to  avail 
himself  of  the  lorotection  of  the  statute,  the  husband  should  be  an 
actual  eye-witness  to  the  physical  act  of  coition  between  his  wife  and 
her  paramour. 

2.  The  reasonableness  of  appearances  which  will  justify  an  act 

OTHERWISE  CRIMINAL. — ' '  If  a  person  laboring  under  a  mistake  as  to  the 
particular  fact  shall  do  an  act  which  would  otherwise  be  criminal,  he 
is  guilty  of  no  offense,  provided  it  be  such  mistake  as  does  not  arise 
from  want  of  proper  care  on  his  part."  In  other  words,  a  person  may 
always  act  upon  reasonable  appearances,  and  his  guilt  depends  upon 
the  reasonableness  of  the  appearances,  judged  of  from  his  own  stand- 
point. 

3.  Charge  of  the  court. —  The  gist  of  the  issue  under  the  evidence  in 

this  case  was  whether  or  not  the  facts  tended  to  show  that  the  parties 
were  "taken  in  the  act  of  adultery."  Such  being  the  case,  it  was 
properly  a  part  of  the  law  of  the  case  that  the  jury  should  be  correctly 
instructed  as  to  the  meaning  of  the  expression  "  taken  in  the  act  of 
adultery." 

4.  Construction  —  Instruction. —  The  phrase,  "before  the  parties  to  the 

act  of  adultery  have  separated,"  as  used  in  the  statute,  contemplates 
only  that  the  parties  are  still  together  in  company  with  each  other, 
after  the  act,  when  the  homicide  is  committed. 

"White,  Presiding  Judge.  Appellant  was  convicted  of  man- 
slaughter committed  upon  one  "William  Chandler ;  his  punish- 
ment being  assessed  at  two  years'  confinement  in  the  peniten- 
tiary. 

Before  the  homicide  appellant  had  evidently  become  dissatis- 
fied with  the  familiarity,  which  had  existed  for  some  time,  as 
shown  in  the  conduct  of  his  wife  toward  deceased,  and  the 
deceased  toward  his  wife.  He  may  even  have  entertained  sus- 
picions that  all  was  not  as  it  should  be  between  them,  or,  to  say 
the  least  of  it,  he  felt  that  their  conduct  was  highly  improper. 

On  the  night  of  the  homicide  he  had  evinced  this  state  of 
Vol.  V— 35 
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feeling,  of  dissatisfaction  and  suspicion,  in  more  than  one  par- 
ticular, when  deceased  and  his  wife  had  been  seen  whispering 
and  "  carrying  on  together,"  before  he  retired  to  his  bed,  leav- 
ing his  wife,  the  deceased  and  his  mother  still  sitting  by  the 
fire.  But  he  retired  and  went  to  sleep.  Not  long  after.  Chand- 
ler, the  deceased,  left ;  and  not  long  after  he  had,  ostensibly, 
gone  to  his  home,  defendant's  wife,  complaining  of  feeling  sick, 
went  out.  She  was  gone  so  long  that  defendant's  mother  be- 
came uneasy,  and  woke  defendant  up,  and  told  him  he  had 
better  go  out  and  see  what  was  the  matter.  Defendant  finally 
got  up,  and,  hearing  persons  talking  in  his  corn-pen,  went  back 
into  the  house,  got  his  gun,  went  to  the  corn-pen,  found  the 
door  open,  went  in  and  asked,  "  who  was  there  ? "  After  this 
question  had  been  repeated  three  times  by  him,  his  wife,  who 
was  lying  down  with  some  one  in  the  crib,  got  up  and  an- 
swered :  "  It's  me.  Price,"  and  said  she  had  gone  there  to  get 
some  corn.  Defendant  told  her  to  come  out,  and  asked  "  who 
was  with  her?"  She  replied:  "No  one."  Defendant  insisted 
there  was  some  one.  She  said,  "  no,"  and  went  out  at  the 
door.  Defendant  again  asked  who  was  there,  and  deceased 
got  up  and  caught  the  gim.  Defendant  backed  out  of  the 
door,  the  parties  struggling  over  the  gun.  After  getting  out 
of  the  door,  defendant  said :  "  Let  go  the  gun,  and  let  me  go  ■ 
about  uxy  business  "  —  the  wife  begging  her  husband  not  to 
shoot  him.  Chandler  then  turned  loose  his  hold  of  the  gun, 
and  defendant  shot  him.  After  the  shooting,  when  a  light 
was  struck,  the  coat  of  deceased  was  found  spread  out  in  the 
crib,  at  the  place  where  he  and  defendant's  wife  had  been  lying 
down. 

In  his  voluntary  statement,  which  was  read  by  the  prosecu- 
tion as  evidence  at  the  trial,  defendant  says :  "  I  do  not  know 
what  they  (Chandler  and  my  wife)  were  doing.  I  did  not  take 
time  to  investigate  that.  I  knew  they  were  there  for  no  good. 
That  was  the  only  time  I  ever  saw  them  lying  down  together 
anywhere.  I  can't  say  that  I  thought  they  were  having  con- 
nection with  each  other  at  the  time  I  called  to  them  at  the  door 
of  the  crib;  but  by  finding  them  together,  I  supposed  that 
their  object  was  to  have  connection  with  each  other,  and  I 
shot  him.  Chandler,  because  I  felt  that  that  was  the  object  of 
their  being  there  together  at  that  time." 


PRICE  V.  THE  STATE.  387 

This  concise  statement  of  the  substance  of  the  facts  will 
sufficiently  illustrate  the  main  question  presented  in  the  record, 
and  so  ably  argued  by  appellant's  counsel. 

The  defense  claimed  was,  that,  under  the  facts  stated  and  our 
law,  the  homicide  was  justifiable.  Our  statute  so  reads :  "  Homi- 
cide is  justifiable  when  committed  by  the  husband  upon  the 
person  of  any  one  taken  in  the  act  of  adultery  with  the  wife, 
provided  the  killing  take  place  before  the  parties  to  the  act  of 
adultery  have  separated."  Penal  Code,  art.  56Y.  We  are  not 
aware  that  a  similar  statute,  making  such  a  homicide  justifi- 
able, can  be  found  in  the  codes  of  any  other  state ;  though  the 
principle  and  precedent  from  which  ours  is  derived  is  of  most 
ancient  origin.  But  in  most,  if  not  all,  the  states,  as  at  com- 
mon law,  a  killing  under  such  circumstances  would  reduce  the 
homicide  from  murder  to  manslaughter.  Blackstone  says :  "  So, 
if  a  man  takes  another  in  the  act  of  adultery  with  his  wife,  and 
kills  him  directly  on  the  spot,  though  this  was  allowed  by  the 
laws  of  Solon,  as  likewise  by  the  Roman  civil  law  (if  the  adul- 
terer was  found  in  the  husband's  own  house),  and  also  among 
the  ancient  Goths,  yet  in  England  it  is  not  absolutely  ranked 
in  the  class  of  justifiable  homicide,  as  in  case  of  a  forcible  rape, 
but  it  is  manslaughter.  It  is,  however,  the  lowest  degree  of  it, 
and,  therefore,  in  such  a  case,  the  court  directed  the  burning  in 
the  hand  to  be  gently  inflicted,  because  there  could  not  be  a 
greater  provocation."     4  Black.  Com.  (Chitty),  side  p.  191. 

Mr.  Bishop,  states  the  rule  as  it  now  obtains,  thus:  "If  a 
husband  finds  his  wife  committing  adultery,  and,  provoked  by 
the  wrong,  instantly  takes  her  life,  or  the  adulterer's,  .  .  . 
the  homicide  is  only  manslaughter.  But  if,  on  merely  hearing 
of  the  outrage,  he  pursues  and  kills  the  oflfender,  he  commits 
murder.  The  distinction  rests  on  the  greater  tendency  of  see- 
ing the  passing  fact,  than  of  hearing  of  it  when  accomplished, 
to  stir  the  passions ;  and  if  a  husband  is  not  actually  witness- 
ing the  wife's  adultery,  but  knows  it  is  transpiring,  and  in  an 
overpowering  passion,  no  time  for  cooling  having  elapsed,  he 
kills  the  wrong-doer,  the  offense  is  reduced  to  manslaughter." 
2  Bish.  Crim.  Law  (7th  ed.),  §  708. 

Our  statute  uses  the  expression  "  taken  in  the  act  of  adultery 
with  the  wife."  The  question  is  as  to  the  proper  meaning  or 
construction  of  these  terms.     Do  the  words,  when  properly 
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construed,  mean  that  the  husband  must  discover,  find,  or  see 
the  wife  and  adulterer  in  the  very  act  of  iUicit  intercourse  or 
copulation  in  order  to  constitute  the  offense  denominated  "taken 
in  the  act  of  adultery?" 

Such  positive  proofs  of  the  commission  of  the  crime  of  adul- 
tery are  not  required,  and  are  rarely  attainable.  As  a  crime, 
adultery  itself  may  be  established  and  proven  by  circumstantial 
testimony.  Richardson  v.  The  State,  34  Tex.,  142.  Should  the 
law  hold  the  husband  to  a  greater  or  higher  degree  of  proof 
than  itself  requires  to  establish  a  given  fact?  It  is  a  late  hour 
of  the  night, —  the  parties  are  found  in  a  corn-crib  some  dis- 
tance from  the  house,  lying  down  in  the  dark.  They  refuse, 
at  first,  to  answer  when  called ;  then  when  the  wife  answers, 
she  denies  that  any  one  is  with  her, —  when  deceased  gets  up 
he  clutches'  the  gun, —  defendant  finds  that  the  one  whose  pre- 
vious conduct  and  "  carrying  on  "  with  his  wife  has  excited  his 
suspicions  is  the  one  he  has  thus  found  in  company  with  his 
wife.  "What  would  any  reasonable,  sensible  man  have  con- 
cluded from  these  circumstances?  In  other  words,  how  did 
the  matter  reasonably  appear  to  the  defendant?  To  him  are 
not  these  facts  "  confirmations  strong  as  proofs  of  holy  writ  ? " 
Could  it  have  been  otherwise  than  that  he  had  caught  the  par- 
ties in  the  act  of  adultery,  either  just  as  they  were  about  to 
commit,  or  just  after  they  had  in  fact  committed  it?  His  voice 
when  he  called,  perhaps,  had  arrested  them  in  the  very  act  of 
carnal  coition,  and  if  that  were  so,  then  were  not  the  parties 
caught  or  taken  by  him  in  adultery  ?  Does  not  the  law  always 
estimate  a  man's  right  to  act  upon  reasonable  appearances  ? 
Taking  into  consideration  the  res  gestm, —  taking  the  acts  of  the 
parties  and  their  words  coupled  with  their  acts, —  and  were  not 
the  appearances  of  a  character. such  as  would  have  created  the 
reasonable  apprehension  and  conviction,  in  a  person  of  ordinary 
mind,  that  the  parties  thus  taken  were  taken  in  the  act  of 
adultery  ? 

We  are  of  opinion  that  the  correct  doctrine  is  that  enun- 
ciated in  The  State  v.  Pratt,  1  Houston's  Delaware  Keports, 
249.  In  passing  upon  the  construction  and  application  of  a 
statute  substantially  similar  to  ours,  except  that  in  Delaware 
the  homicide  under  such  circumstances  would  only  have  been 
reduced  from  murder  to  manslaughter,  instead  of  being  justifi- 
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able,  as  -witli  us,  it  was  held :  "  If  a  husband  find  another  in 
the  act  of  adultery  with  his  wife,  and  in  the  first  transport  of 
passion  excited  by  it  then  and  there  kills  him,  it  will  not  be 
murder,  but  manslaughter  only.  It  is  not  necessary,  however, 
that  he  should  witness  an  act  of  adultery  committed  by  them. 
If  he  saw  the  deceased  in  bed  with  his  wife,  or  leaving  it,  or 
found  them  together  in  such  a  position  as  to  indicate  with  rea- 
sonable certainty  to  a  rational  mind  that  they  had  just  then 
committed  the  adulterous  act,  or  were  then  about  to  commit 
it,  the  effect  will  be  the  same ;  and  if,  under  such  circumstances, 
the  mortal  blow  was  then  and  there  given,  the  killing  will  be 
manslaughter  merely.  But  no  oCher  knowledge  on  the  part  of 
the  husband,  however  positive,  otherwise  acquired,  of  their 
adulterous  intercourse  can  suffice  to  mitigate  and  reduce  the 
crime  from  murder  to  manslaughter."  See  same  case  in  1  Crim. 
Law  Mag.,  pp.  809,  810. 

As  to  a  proper  construction  of  the  expression,  "  taken  in.  the 
act,"  we  cannot  believe  that  the  law  requires  or  restricts  the 
right  of  the  husband  to  the  fact  that  he  must  be  an  eye-witness 
to  physical  coition  of  his  wife  with  the  other  party.  As  we 
have  seen,  adultery  can  be  proven  by  circumstances,  and  the 
circumstances  in  this  case  were  not  hearsay,  so  far  as  this  de- 
fendant was  concerned ;  they  transpired  in  his  own  presence, 
sight  and  hearing.  A  mistake  may  possibly  exist  as  to  the 
fact ;  "  but  if  a  person  laboring  under  a  mistake  as  to  a  partic- 
ular fact  shall  do  an  act  which  would  otherwise  be  criminal, 
he  is  guilty  of  no  offfense  "  (Penal  Code,  art.  45),  provided  it  be 
such  mistake  as  does  not  arise  from  want  of  proper  care  on  his 
part.  Penal  Code,  art.  46.  A  party  may  always  act  upon 
reasonable  appearances,  and  his  guilt  depends  upon  the  reason- 
ableness of  the  appearances,  judged  of  from  his  own  stand- 
point. 

Mr.  Bishop's  rule,  as  above  quoted,  also  commends  itself  to 
us  as  both  just  and  proper.  "  If  a  husband  is  not  actually  wit- 
nessing his  wife's  adultery,  but  knows  it  is  transpiring,  and  in 
an  overpowering  passion,  no  time  for  cooling  having  elapsed, 
he  kills  the  wrong-doer,  the  offense  is  reduced  to  manslaughter." 
Citing  The  State  v.  Holmes,  54  Miss.,  153 ;  Biggs  v.  The  State, 
29  Ga.,  723;  Cheeh  v.  The  State,  35  Ind.,  492.  And  to  the 
same  effect  is  Maher  v.  The  State,  10  Mich.,  212.     If  the  of- 
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fense  would  be  manslaughter  at  common  law,  and  in  most  of 
the  other  states,  it  would  in  like  circumstances  be  justifiable 
homicide  under  the  special  provisions  of  our  statute.  Penal 
Code,  art.  576. 

In  his  charge  to  the  jury,  the  learned  trial  judge  instructed 
them  fully  and  ably  upon  the  law  of  murder  of  the  second  de- 
gree (murder  in  the  first  degree  being  abandoned)  and  man- 
slaughter. His  charge  upon  justifiable  homicide,  predicated 
upon  the  statute,  was  in  these  words,  viz.:  "  If  the  jury  find 
that  the  defendant  shot  and  killed  the  said  Chandler  at  the 
time  and  place  as  alleged,  and  it  also  appeal's  from  the  testi- 
mony that  defendant  shot  and  killed  said  Chandler  when  taken 
in  the  act  of  adultery  or  carnal  intercourse  with  the  wife  of 
the  defendant,  and  before  they  (Chandler  and  the  wife)  had 
separated,  then  they  will  find  him  not  guilty." 

The  very  gist  of  the  issue  made  by  the  facts  in  the  case  was 
as  to  whether  the  facts  tended  to  show  that  the  parties  were 
"  taken  in  the  act  of  adultery,"  and  in  all  such  cases,  we  imag- 
ine, the  principal  contest  will  be  as  to  that  fact.  Such  being 
true,  it  is  a  part  of  the  law  of  such  cases  that  the  jury  should 
be  properly  instructed  as  to  what  is  meant  by  the  expression, 
"  taken  in  the  act."  Without  some  explanation  of  the  phrase, 
a  jury  would  scarcely  be  able  to  comprehend  and  understand 
its  import,  so  as  correctly  to  apply  it  to  the  facts. 

They  would,  perhaps,  be  most  likely  to  interpret  it  as  mean- 
ing that  the  parties  must  be  taken  in  the  very  act  and  process 
of  carnal  intercourse  and  copulation. 

Again,  it  was  important  that  the  jury  should  have  been  in- 
structed as  to  the  meaning  of  the  other  expression  used  in  the 
statute,  "  before  the  parties  to  the  act  of  adultery  have  sep- 
arated." Giving  the  language  a  too  literal  construction,  they 
might  infer  that  it  meant  that  the  parties  must  be  ph3'sically 
united  with  the  rem  in  re,  in  the  act  of  copulation,  and  that  it 
would  be  a  separation  though  they  might  still  be  in  the  same 
bed  or  same  room.  Evidently  the  statute  means  no  such  thing, 
and  contemplates  only  that  the  parties  are  still  together,  in 
company  with  each  other,  after  the  act,  when  the  homicide  is 
committed. 

Again,  it  is  most  clear  that  the  word  "  adultery,"  as  used  in 
the  statute,  cannot  be,  or  mean,  the  adultery  which  is  defined 
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as  a  specific  offense  by  the  code,  and  -vvhioh  is  "  the  living  to- 
gether and  carnal  intercourse  with  each  other,  or  habitual  car- 
nal intercourse  with  each  other,"  etc.,  of  a  man  and  woman, 
etc.    Penal  Code,  art.  333. 

It  cannot  be  that  statutory  adultery  must  be  shown  by  the 
husband  justifying  under  the  law  we  are  discussing.  Evi- 
dently ecclesiastical  adultery  is  meant,- —  adultery  as  it  is  known 
in  common  parlance, — "  violation  of  the  marriage  bed,"  whether 
the  adultery  consisted  of  but  one  or  more  acts,  or  whether  the 
parties  lived  in  habitual  carnal  intercourse  or  not.  It  was  part 
of  the  law  of  the  case  that  "  adultery,"  as  used  in  this  statute, 
should  have  been  explained  to  the  jury. 

There  were  no  special  exceptions  to  the  charge  of  the  court, 
but  the  defects  of  omission  pointed  out  are,  in  our  opinion, 
fatal  to  the  sufficiency  of  the  charge,  which,  under  the  statute, 
must  set  forth  distinctly  the  law  applicable  to  the  facts.  De- 
fendant's counsel  submitted  several  requested  instructions, 
which  should  have  called  the  attention  of  the  court  to  the 
omissions  in  its  own  charge,  though  it  might  not  feel  inclined 
to  give  said  instructions  as  presented  and  requested. 

For  the  errors  in  the  charge  of  the  court,  as  above  pointed 
out,  the  judgment  is  reversed  and  the  cause  remanded. 

Jieversed  and  remanded. 


Commonwealth  v.  Pieeoe. 

(138  Mass.,  165.) 

Manslauohtee  :  When  physician  guilty  of — Indictment. 

1,  A  PHYSICIAN  WHO  PRESCHIBES   FOB    A    PERSON  WITH    POOLHARDY  PRE- 

SUMPTION MAY  BE  GUILTY  OF  MANSLAUGHTER.— Where  a  person  prac- 
ticing publicly  as  a  physician  is  caOed  upon  to  attend  a  sick  woman, 
and  prescribes,  with  gross  recklessness,  a  course  of  treatment  which 
causes  death,  he  may  be  found  guilty  of  manslaughter,  although  he 
acted  in  the  premises  with  her  consent,  and  with  no  evil  intent. 

2.  Indictment  need  not  allege  that  accused  knew  of  the  deadly 

TENDENCY  OF  THE  SUBSTANCE. —  An  indictment  charging  manslaughter, 
by  causing  the  clothes  of  the  person  killed  to  be  saturated  with  kero- 
sene, need  not  state  that  the  accused  knew  of  the  deadly  or  dangerous 
tendency  of  the  kerosene. 
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3.  The  standard  by  which  a  physician  is  to  be  tried.— In  the  trial 
of  an  indictment  charging  manslaughter,  there  was  evidence  to  the 
effect  that  the  defendant,  who  practiced  as  a  physician,  on  being  called 
to  attend  a  sick  woman,  prescribed  and  directed  that  her  clothes  should 
be  kept  saturated  with  kerosene,  and  that  this  peculiar  course  of  treat- 
ment caused  her  death.  The  jury  were  instructed  that  the  defendant 
was  "to  be  tried  by  no  other  or  higher  standard  of  skill  or  learning 
than  that  which  he  necessarily  assumed  in  treating  her ;  that  is,  that 
he  was  able  to  do  so  without  gross  recklessness  or  unfounded  presump- 
tion in  undertaking  it ; "  and  it  was  held  that  the  instruction  was  suf- 
ficiently favorable  to  the  defendant. 

Indictment,  in  five  counts,  for  manslaughter. 

The  first  count  alleged  that  Franklin'Pierce,  at  "West  Boylston, 
in  the  county  of  "Worcester,  "  on  the  1th  day  of  January,  in 
the  year  1883,  and  on  divers  other  days  and  times  between 
that  day  and  the  9th  day  of  January  in  said  year  1883,  in  and 
upon  one  Mary  A.  Bemis,  of  said  "West  Boylston,  in  the  county 
aforesaid,  wilfully  and  feloniously  did  make  divers  assaults, 
and  that  the  said  Franklin  Pierce  did  then,  and  at  the  several 
times  aforesaid,  there  wilfully,  feloniously,  ignorantly,  rashly, 
injuriously  and  improperly  put,  pour  and  place,  and  cause  and 
procure  to  be  put,  poured  and  placed,  on  and  upon  the  body, 
arms,  legs  and  feet  of  her,  the  said  Mary  A.  Bemis,  certain 
large  quantities,  to  wit,  two  gallons,  of  kerosene  oil,  and  that 
the  said  Franklin  Pierce,  by  the  means  and  in  the  manner 
aforesaid,  did  then,  and  at  the  several  times  aforesaid,  there 
feloniously  cause  her,  the  said  Mary  A.  Bemis,  to  be  and  be- 
come mortally  sick,  weak,  shocked,  diseased  and  disordered  in 
her  body  aforesaid,  of  which  said  mortal  sickness,  weakness, 
shock,  disease  and  disorder  of  her  body,  occasioned  and  brought 
on  by  the  means  and  in  the  manner  aforesaid,  from  the  said  7th 
day  of  January,  in  the  year  aforesaid,  until  the  14th  day  of 
said  January,  in  the  same  year,  at  "West  Boylston  aforesaid,  in 
the  county  aforesaid,  she,  the  said  Mary  A.  Bemis,  did  languish, 
and  languishing  did  live,  on  which  said  14th  day  of  January, 
in  the  year  aforesaid,  at  West  Boylston  aforesaid,  in  the  county 
aforesaid,  the  said  Mary  A.  Bemis,  of  the  said  mortal  sickness, 
weakness,  shock,  disease  and  disorder,  occasioned  and  brought 
on  as  aforesaid,  died.  And  so  the  jurors  aforesaid,  upon  their 
oath  aforesaid,  do  say  that  the  said  Franklin  Pierce,  her,  the 
said  Mary  A.  Bemis,  in  manner  and  form  aforesaid,  feloniously 
did  kill  and  slay,  against  the  peace  of  the  said  commonwealth." 
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The  second  count  was  as  follows :  "  And  the  jurors  aforesaid) 
on  their  oath  aforesaid,  do  further  present  that  the  said  Frank- 
lin Pierce,  at  said  West  Boylston,  in  the  county  aforesaid,  on 
the  Yth  day  of  January,  in  the  year  1883,  and  on  divers  other 
days  and  times  between  that  day  and  the  9th  day  of  January, 
in  the  year  aforesaid,  in  and  upon  one  Mary  A.  Eemis,  of  said 
West  Boylston,  in  the  county  aforesaid,  wilfully  and  feloniously 
did  make  divers  assaults,  and  that  the  said  Franklin  Pierce  did 
then  and  at  the  several  times  aforesaid,  there  wilfully,  felo- 
niously, ignorantly,  rashly,  injuriously  and  improperly  put,  pour 
and  place,  and  cause  and  procure  to  be  put,  poured  and  placed, 
in,  upon  and  through  certain  underclothing,  to  wit,  certain 
drawers,  undershirt  and  stockings,  certain  large  quantities,  to 
wit,  two  gallons,  of  kerosene  oil,  and  did  then  and  at  the  sev- 
eral times  aforesaid,  there  and  thereby  wet  and  saturate,  and 
cause  and  procure  to  be  wet  and  saturated,  said  underclothing, 
to  wit,  said  drawers,  undershirt  and  stocliings,  with  the  said 
large  quantities  of  kerosene  oil,  and  did  then  and  at  the  several 
times  aforesaid,  there  wilfully,  feloniously,  ignorantly,  rashly, 
injuriously  and  improperly  put  and  place,  and  cause  and  pro- 
cure to  be  put  and  placed,  on  and  upon  the  body,  arms,  legs 
and  feet  of  her,  tjfe  said  Mary  A.  Bemis,  said  underclothing, 
to  wit,  said  drawers,  undershirt  and  stockings,  so  wet  and  sat- 
urated with  kerosene  oil  as  aforesaid,  and  that  the  said  Frank- 
lin Pierce  did  then  and  at  the  several  times  aforesaid,  ther^ 
wilfully,  feloniously,  ignorantly,  rashly,  injuriously  and  improp- 
erly cause  and  procure  said  underclothing,  to  wit,  said  drawers, 
undershirt  and  stockings,  so  wet  and  saturated  with  kerosene 
oil  as  aforesaid,  to  remain  on  and  upon  the  body,  legs,  arms 
and  feet  of  her,  the  said  Mary  A.  Bemis,  for  divers  long  spaces 
of  time,  and  that  the  said  Franklin  Pierce,  by  the  means  and 
in  the  manner  aforesaid,  did  then  and  at  the  several  times  afore- 
said, there  feloniously  cause  her,  the  said  Mary  A.  Bemis,  to 
be  and  become  mortally  sick,  weak,  shocked,  diseased  and  dis- 
ordered in  her  body  aforesaid,  of  which  said  mortal  sickness, 
weakness,  shock,  disease  and  disorder  of  her  body,  occasioned 
and  brought  on  by  the  means  and  in  the  manner  aforesaid, 
from  the  said  Yth  day  of  January,  in  the  year  aforesaid,  until 
the  14th  day  of  said  January,  in  the  same  year,  at  West  Boyls- 
ton aforesaid,  in  the  county  aforesaid,  she,  the  said  Mary  A. 


394  AMERICAN  CRIMINAL  REPORTS. 

.Bemis,  did  languish,  and  languishing  did  live,  on  which  said 
14th  day  of  January,  in  the  year  aforesaid,  at  "West  Boylston 
aforesaid,  in  the  county  aforesaid,  the  said  Mary  A.  Bemis,  of 
the  said  mortal  sickness,  wea,kness,  shock,  disease  and  disorder, 
occasioned  and  brought  on  as  aforesaid,  died.  And  so  the 
jurors  aforesaid,  on  their  oath  aforesaid,  do  say  that  the  said 
Franklin  Pierce  her,  the  said  Mary  A.  Bemis,  in  manner  and 
form  aforesaid,  feloniously  did  kill  and  slay,  against  the  peace 
of  said  commonwealth." 

The  remaining  counts  differed  but  slightly  from  the  preced- 
ing and  need  not  be  set  forth. 

In  the  superior  court,  before  the  jury  were  impaneled,  the 
defendant  moved  to  quash  the  indictment  for  the  following 
reasons :  "  1.  The  indictment,  in  the  first  count  thereof,  does 
not  aver  that  the  kerosene  oil,  which  is  therein  alleged  to  have 
been  put,  poured  and  placed  on  and  upon  the  hody,  arms,  legs 
and  feet  of  the  said  Mary  A.  Bemis,  was  deleterious,  danger- 
ous or  injurious  in  its  nature,  or  that  it  was  likely  to  produce 
the  results  in  said  counts  alleged  to  have  followed ;  and  said 
count  does  not  allege  that  the  defendant  knew  or  had  reason 
to  know  that  said  kerosene  oil  was  deleterious,  dangerous  or 
injurious  in  its  nature,  or  that  he  knew  or  h«id  reason  to  know 
that  it  was  likely  to  produce  the  results  which  are  in  said  count 
alleged  to  have  followed.  2.  The  indictment,  in  the  second, 
third,  fourth  and  fifth  counts  thereof,  does  not  allege  that  the 
kerosene  oil,  which  is  therein  alleged  to  have  been  put,  poured 
and  placed  on  said  underclothing,  was  deleterious,  dangerous 
or  injurious  in  its  nature,  or  was  likely  to  produce  any  danger- 
ous or  deleterious  results,  or  that  the  defendant  knew,  or  had 
reason  to  know,  that  it  was  deleterious,  dangerous  or  injurious 
in  its  nature,  or  likely  to  produce  deleterious,  dangerous  or  in- 
jurious results.  And  said  counts  do  not  contain  any  allega- 
tions that  the  putting  and  placing  said  underclothing,  wet  and 
saturated  with  kerosene  oil,  on  and  upon  the  body,  arms,  legs 
and  feet  of  the  said  Mary  A.  Bemis,  was  of  deleterious,  dan- 
gerous or  injurious  tendency,  or  likely  to  produce  the  results 
therein  alleged  to  have  followed ;  nor  do  said  counts  contain 
any  allegation  that  the  defendant  knew,  or  had  reason  to  know, 
the  putting  and  placing  said  underclothing,  wet  and  saturated 
as  aforesaid  with  kerosene  oil,  on  and  upon  the  body,  arms, 
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legs  and  feet  of  the  said  Mary  A.  Bemis,  was  of  deleterious, 
dangerous  or  injurious  tendency,  or  likely  to  produce  the  re- 
sults aforesaid." 

Pitman,  J.,  overruled  the  motion.  The  defendant  was  then 
tried  and  found  guilty;  and  a  bill  of  exceptions,  in  substance 
as  follows,  was  allowed : 

The  evidence  for  the  government  tended  to  show  that  the 
defendant  publicly  practiced  as  a  physician ;  that  he  was  called 
to  attend  Mary  A.  Bemis  on  December  29, 1882,  and  continued 
to  attend  her  until  January  T,  1883 ;  that  on  that  day,  she  being 
very  sick  and  confined  to  her  bed,  he  prescribed  that  kerosene 
oil  should  be  applied  to  her  as  follows :  that  a  flannel  shirt, 
flannel  drawers  and  stockings  should  be  saturated  with  it,  and 
placed  on  her,  and  kept  wet  by  renewing  the  wet  flannels,  etc., 
every  three  hours ;  that  this  was  done,  with  her  consent,  by 
her  husband  and  attendants,  but  not  by  the  defendant  person- 
ally ;  that  after  the  defendant  had  gone,  in  about  two  hours, 
owing  to  the  pain  and  distress  of  the  patient,  and  upon  her 
demand,  the  saturated  flannels  were  removed,  and  the  defend- 
ant was  sent  for. 

The  husband  testified  as  follows :  "  On  his  arrival,  I  told  the 
defendant  how  my  wife  had  suffered  and  what  we  had  done ; 
she  said  it  was  as  if  she  was  in  the  fire ;  he  replied  that  it  was 
doing  just  what  he  v»anted,  like  a  poultice  on  a  boil,  drawing 
it  out;  that  it  was  her  only  salvation.  I  told  him  that  she 
would  not  bear  it,  and  asked  him  if  he  would  try  to  persuade 
her ;  he  said  he  was  too  tender-hearted, —  that  it  was  my  wife 
instead  of  his ;  I  then  talked  with  her  and  told  her  that  the  doc- 
tor said  it  would  not  hurt  so  much  the  next  time ;  finally,  she 
said  if  he  would  stay  and  see  the  effect  she  would  try  it,  and  I 
so  reported  to  him,  and  the  flannels  were  Saturated  and  re- 
placed. The  doctor  remained  until  the  patient  fell  asleep.  She 
did  not  appear  to  suffer  so  much  as  before." 

The  defendant  prescribed  that  the  flannels  should  not  be 
taken  off,  but  kept  wet  with  kerosene  oil  by  pouring  it  upon 
them  from  a  can,  and  this  was  done  as  before  by  her  nurse  and 
attendants,  and  not  by  the  doctor  personally.  The  flannels, 
saturated  as  aforesaid,  were  kept  upon  the  patient  until  Jan- 
uary 9,  1883,  when  they  were  removed  by  the  defendant's 
direction. 
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The  evidence  tended  to  show  that  the  effect  of  the  kerosene 
was  to  blister  and  burn  a  large  part  of  the  surface  of  the  body, 
removing  the  scarf  skin  from  two-thirds  of  the  surface,  as  esti- 
mated by  the  witnesses,  and  taking  off  the  true  skin  over  one- 
third  the  surface  of  the  body,  and  causing  suppurating  sores. 

The  defendant  continued  to  attend  her  until  January  14th, 
when  he  was  discharged,  and  other  physicians  were  called, 
who  testified  that  she  was  then  past  recovery.  She  died  on 
January  16,  1883,  and  evidence  was  introduced  tending  to 
show  that  the  cause  of  death  was  the  burning  and  blistering 
produced  by  the  application  of  kerosene  oil  as  aforesaid. 

The  defendant  introduced  evidence  tending  to  show  that  he 
had,  prior  to  that  time,  made  application  of  kerosene  oil  to 
patients  for  various  complaints,  with  beneficial  results,  and  with 
slight  and  temporary  affection  of  the  skin. 

After  the  close  of  the  defendant's  evidence,  the  government 
was  allowed,  in  the  exercise  of  the  discretion  of  the  court, 
against  the  defendant's  objection,  to  introduce  a  witness,  who 
testified  that  the  defendant  had,  prior  to  the  time  referred  to 
in  the  indictment,  applied  to  her  kerosene  oil,  and  that  the 
effect  was  to  blister  and  burn  her  flesh  on  her  neck  and  breast 
to  the  bone,  and  that  the  doctor's  attention  was  called  to  this  at 
the  time. 

The  defendant  asked  the  judge  to  rula  as  follows :  1.  This 
indictment  does  not  sufficiently  charge  the  crime  of  manslaugh- 
ter, because  it  neither  alleges  that  the  kerosene  oil  alleged  to 
have  been  placed  on  the  deceased  was  of  dangerous  and  nox- 
ious tendency,  nor  that  the  defendant  knew,  or  had  reason  to 
know,  that  it  was  of  dangerous  or  noxious  tendency.  2.  There 
is  no  evidence  that  the  defendant  made  any  assault  on  the  de- 
ceased, or  assisted  in  or  counseled  any  assault  upon  her,  and 
therefore  the  allegations  of  the  indictment  are  not  proven. 
3.  There  are  no  sufficient  allegations  in  the  indictment  to  raise 
the  question  what  measure  of  knowledge  and  skill,  or  what 
measure  of  care,  one  who  takes  upon  himself  to  prescribe  for  a 
sick  person  is  bound  to  possess  and  bestow  upon  his  patient,  to 
avoid  conviction  of  felony,  if  death  results  from  his  malprac- 
tice. 4.  There  are  no  allegations  in  the  indictment  to  raise 
the  question  what  degree  of  knowledge  and  skill,  or  what 
degree  of  care,  one  pretending  to  be  learned  in  medicine  is 
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bound  to  possess  and  bestow  on  his  patient,  to  avoid  conviction 
of  felony,  if  death  results  from  his  malpractice.  5.  The  de- 
fendant cannot  be  convicted  unless  it  is  proven,  beyond  all 
reasonable  doubt,  that  death  resulted  from  the  treatment  he 
prescribed,  and  that  he  had  so  much  knowledge  and  probable 
information  of  the  fatal  tendency  of  the  prescription  that  it 
may  be  reasonably  presumed  by  the  jury  to  be  the  effect  of 
obstinate,  wilful  rashness,  and  not  of  an  honest  intent  and  ex- 
pectation to  cure.  6.  If  the  defendant  made  the  prescription 
with  an  honest  purpose  and  intent  to  cure  the  deceased,  he  is 
not  guilty  of  this  offense,  however  gross  his  ignorance  of  the 
quality  and  tendency  of  the  remedy  prescribed,  or  of  the  nature 
of  the  disease,  or  of  both.  7.  There  is  no  evidence  in  this  case 
that  the  defendant,  either  from  his  own  experience  or  from 
the  information  of  others,  had  any  knowledge  of  the  fatal 
effects  of  kerosene  oil  when  prescribed  in  the  manner  he  pre- 
scribed it.  8.  There  being  no  allegations  in  this  indictment 
that  the  defendant  pretended  to  any  peculiar  knowledge  or 
skill  in  the  treatment  of  the  sick,  he  cannot  be  convicted  unless 
the  prescription  he  made  was  one  which  any  person  of  ordi- 
nary knowledge  and  information  would  have  known  to  be  of 
probably  fatal  tendency.  9.  In  considering  whether  the  de- 
fendant was  guilty  of  such  gross  negligence  as  to  make  him 
criminally  liable,  he  is  not,  under  this  indictment,  to  be  judged 
by  the  standard  of  knowledge  to  be  applied  to  one  claiming  to 
be  a  physician  possessing  peculiar  knowledge  on  the  subject  of 
medicine,  but  only  by  the  standard  applicable  to  unlearned 
men.  10.  He  cannot  be  convicted  unless  his  conduct  in  mak- 
ing the  prescription  was  such  as  would  amount  to  gross  negli- 
gence in  any  person  of  ordinary  sense  and  capacity.  11.  The 
defendant  cannot  be  convicted  under  this  indictment  if  the 
death  resulted  from  any  degree  of  ignorance  on  his  part,  if  he 
was  acting  with  the  purpose  to  cure  or  benefit  the  patient. 

The  judge  declined  to  give  any  of  the  rulings  requested ;  and 
instructed  the  jury  on  these  points,  in  substance,  as  follows: 

Injurious  acts  resulting  from  gross  carelessness  or  foolhardy 
presumption,  without  intent  to  injure,  may  constitute  an  assault. 
If  persons  who  are  engaged  in  operating  steam-engines  are 
guilty  of  gross  carelessness  or  foolhardy  presumption,  and 
injuries  result,  they  are  criminally  liable.  •  So  with  apoth- 
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ecaries ;  if  a  person  witliout  knowledge  and  skill  deals  with 
deadly  drugs,  he  may  be  guilty  of  gross  carelessness  amount- 
ing to  presumption,  and  be  criminally  liable.  Whenever  men 
are  called  upon  to  act  with  dangerous  agencies,  the  law  holds 
them  to  some  degree  of  criminal  responsibility.  If  they  are 
grossly  careless,  or  reckless  and  presumptuous,  they  are  guilty. 
The  same  general  principle  applies  to  medical  treatment.  The 
government  must  show,  not  merely  the  absence  of  ordinary 
care,  but  gross  carelessness  amounting  to  recklessness.  A  man 
is  not  to  be  convicted  of  manslaughter  merely  because  of  his 
ignorance.  His  ignorance  is  only  important  as  bearing  upon 
the  question  whether  his  conduct  in  the  care  and  treatment  of 
the  patient  was  marked  by  foolhardy  presumption  or  gross  and 
reckless  carelessness.  The  defendant  in  this  case  is  to  be  tried 
by  no  other  or  higher  standard  of  skill  or  learning  than  that 
which  he  necessarily  assumed  in  treating  her;  that  is,  that  he 
was  able  to  do  so,  without  gross  recklessness  or  foolhardy  pre- 
sumption in  undertaking  it.  It  is  not  necessary  to  show  an 
evil  intent ;  if,  by  gross  and  reckless  negligence,  he  caused  the 
death,  he  is  guilty  of  culpable  homicide.  The  question  is 
whether  the  kerosene  (if  it  was  the  cause  of  the  death),  either 
in  its  original  application,  renewal  or  continuance,  was  applied 
as  the  result  of  foolhardy  presumption  or  gross  negligence  on 
the  part  of  the  defendant. 

F.  P.  Ooulding,  for  the  defendant,  in  support  of  the  motion 
to  quash  the  indictment,  cites  the  following  cases :  Heard's 
Crim.  Law,  520;  Bex  v.  Long,  4  C.  &  P.,  398;  Bex  v.  Well,  1 
Mood.  &  Eob.,  405;  Bex  v.  ^piller,  5  C.  &  P.,  333;  Gommonr 
wealth  V.  Thompson,  6  Mass.,  134;  Bice  v.  State,  8  Mo.,  561; 
State  V.  Souls,  55  Iowa,  628 ;  Bex  v.  Williamson,  3  C.  &  P., 
635. 

E.  J.  Sherman,  attorney-general,  for  the  commonwealth. 

Holmes,  J.  The  defendant  has  been  found  guilty  of  man- 
slaughter, on  evidence  that  he  publicly  practiced  as  a  physi- 
cian, and,  being  called  to  attend  a  sick  woman,  caused  her, 
with  her  consent,  to  be  kept  in  flannels  saturated  with  kerosene 
for  three  days,  more  or  less,  by  reason  of  which  she  died. 
There  was  evidence  that  he  had  made  similar  applications  with 
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favorable  results  in  other  cases,  but  that  in  one  the  effect  had 
been  to  blister  and  burai  the  flesh  as  in  the  present  case. 

The  main  questions  which  have  been  argued  before  us  are 
raised  by  the  fifth  and  sixth  rulings  requested  on  behalf  of  the 
defendant,  but  refused  by  the  court,  and  by  the  instructions 
given  upon  the  same  matter.  The  fifth  request  w«is,  shortly, 
that  the  defendant  must  have  "  so  much  knowledge  or  probable 
information  of  the  fatal  tendency  of  the  prescription  that  it  (the 
death)  may  be  reasonably  presumed  by  the  jury  to  be  the  ef- 
fect of  obstinate,  wilful  rashness,  and  not  of  an  honest  intent  and 
expectation  to  cure."  The  seventh  request  assumes  the  law  to 
be  as  thus  stated.  The  sixth  request  was  as  follows :  "  If  the 
defendant  made  the  prescription  with  an  honest  purpose  and 
intent  to  cure  the  deceased,  he  is  not  guilty  of  this  offense, 
however  gross  his  ignorance  of  the  quality  and  tendency  of 
the  remedy  prescribed,  or  of  the  nature  of  the  disease,  or  of 
both."  The  eleventh  request  was  substantially  similar,  except 
that  it  was  confined  to  this  indictment. 

The  court  instructed  the  jury  that "  it  is  not  necessary  to  show 
an  evil  intent;  "  that  "  if,  by  gross  and  reckless  negligence,  he 
caused  the  death,  he  is  guilty  of  culpable  homicide; "  that  "  the 
question  is  whether  the  kerosene  (if  it  was  the  cause  of  the 
death),  either  in  its  original  application,  renewal  or  continu- 
ance, was  applied  as  the  result  of  foolhardy  presumption  or 
gross  negligence  on  the  part  of  the  defendant;"  and  that  the 
defendant  was  "  to  be  tried  by  no  othpr  or  higher  standard  of 
skill  or  learning  than  that  which  he  necessarily  assumed  in 
treating  her ;  that  is,  that  he  was  able  to  do  so  without  gross 
recklessness  or  foolhardy  presumption  in  undertaking  it."  In 
other  words,  that  the  defendant's  duty  was  not  enhanced  by 
any  express  or  implied  contract,  but  that  he  was  bound  at  his 
peril  to  do  no  grossly  reckless  act  when,  in  the  absence  of  any 
emergency  or  other  exceptional  circumstances,  he  intermeddled 
with  the  person  of  another. 

The  defendant  relies  on  the  case  of  Commonwealth  v.  Thomp- 
son, 6  Mass.,  134,  from  which  his  fifth  request  is  quoted  in 
terms.  His  argument  is  based  on  another  quotation  from  the 
same  opinion :  "  To  constitute  manslaughter,  the  killing  must 
have  been  a  consequence  of  some  unlawful  act.  'Now,  there 
is  no  law  which  prohibits  any  man  from  prescribing  for  a  sick 
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person  with  his  consent,  if  he  honestly  intends  to  cure  him  by 
his  prescription."  This  language  is  ambiguous,  and  we  must 
begin  by  disposing  of  a  doubt  to  which  it  might  give  rise.  If 
it  means  that  the  killing  must  be  the  consequence  of  an  act 
which  is  unlawful  for  independent  reasons  apart  from  its  likeli- 
hood to  kill,  it  is  wrong.  Such  may  once  have  been  the  law, 
but  for  a  long  time  it  has  been  just  as  fully,  and  latterly,  we 
may  add,  much  more  willingly,  recognized  that  a  man  may 
commit  murder  or  manslaughter  by  doing  otherwise  lawful 
acts  recklessly,  as  that  he  may  by  doing  acts  unlawful  for  in- 
dependent reasons,  from  which  death  accidentally  ensues.  3 
Inst.,  57;  1  Hale,  P.  C,  472-477;  1  Hawk.  P.  C,  ch.  29,  sees.  3,  4, 
12;  ch.  31,  sees.  4r-6;  Foster,  262,  263  (Homicide,  ch.  1,  sec.  4); 
4  Bl.  Com.,  192,  197;  1  East,  P.  C,  260  et  seq.;  HuWs  Case, 
Kelyng,  40,  and  cases  cited  below. 

But  recklessness  in  a  moral  sense  means  a  certain  state  of 
consciousness  with  reference  to  the  consequences  of  one's  acts. 
1S.O  matter  whether  defined  as  indifference  to  what  those  con- 
sequences may  be,  or  as  a  failure  to  consider  their  nature  or 
probability  as  fully  as  the  party  might  and  ought  to  have  done, 
it  is  understood  to  depend  on  the  actual  condition  of  the  indi- 
vidual's mind  with  regard  to  consequences,  as  distinguished 
from  mere  knowledge  of  present  or  past  facts  or  circumstances 
from  which  some  one  or  everybody  else  might  be  led  to  antic- 
ipate or  apprehend  them  if  the  supposed  act  were  done.  "We 
have  to  determine  whether  recklessness  in  this  sense  was  nec- 
essary to  make  the  defendant  guilty  of  felonious  homicide,  or 
whether  his  acts  are  to  be  judged  by  the  external  standard  of 
what  would  be  morally  reckless,  under  the  circumstances 
known  to  him,  in  a  man  of  reasonable  prudence. 

More  specifically,  the  questions  raised  by  the  foregoing  re- 
quests and  rulings  are  whether  an  actual  good  intent  and  the 
expectation  of  good  results  are  an  absolute  justification  of  acts, 
however  foolhardy  they  may  be  if  judged  by  the  external 
standard  supposed,  and  whether  the  defendant's  ignorance  of 
the  tendencies  of  kerosene,  administered  as  it  was,  will  excuse 
the  administration  of  it. 

So  far  as  civil  liability  is  concerned,  at  least,  it  is  very  clear 
that  what  we  have  called  the  external  standard  would  be  ap- 
phed,  and  that,  if  a  man's  conduct  is  such  as  would  be  reck- 
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less  in  a  man  of  ordinary  prudence,  it  is  reckless  in  him. 
Unless  he  can  bring  himself  within  some  broadly  defined  ex- 
ception to  general  rules,  the  law  deliberately  leaves  his  idio- 
syncrasies out  of  account,  and  peremptorily  assumes  that  he 
has  as  much  capacity  to  judge  and  foresee  consequences  as  a 
man  of  ordinary  prudence  would  have  in  the  same  situation. 
In  the  language  of  Tindal,  C.  J. :  "  Instead,  therefore,  of  say- 
ing that  the  liability  for  negligence  should  be  co-extensive  with 
the  judgment  of  each  individual,  which  would  be  as  variable 
as  the  length  of  the  foot  of  each  individual,  we  ought  rather 
to  adhere  to  the  rule  which  requires  in  all  cases  a  regard  to 
caution  such  as  a  man  of  ordinary  prudence  would  observe." 
Vaughan  v.  Menlove,  3  Bing.  N.  C.,  468,  475 ;  S.  0.,  4  Scott, 
244. 

If  this  is  the  rule  adopted  in  regard  to  the  redistribution  of 
losses,  which  sound  policy  allows  to  rest  where  they  fall  in  the 
absence  of  a  clear  reason  to  the  contrary,  there  would  seem  to 
be  at  least  equal  reason  for  adopting  it  in  the  criminal  law, 
wliich  has  for  its  immediate  object  and  task  to  establish  a  gen- 
eral standard,  or  at  least  general  negative  limits  of  conduct  for 
the  community  in  the  interest  of  the  safety  of  all. 

There  is  no  denying,  however,  that  Commonwealth  v.  Thomp- 
son, although  possibly  distinguishable  from  the  present  case 
upon  the  evidence,  tends  very  strongly  to  limit  criminal  liabil- 
ity more  narrowly  than  the  instructions  given.  But  it  is  to  be 
observed,  that  the  court  did  not  intend  to  lay  down  any  new 
law.  They  cited  and  meant  to  follow  the  statement  of  Lord 
Hale  (1  P.  0.,  429),  to  the  effect  "that  if  a  physician,  whether 
licensed  or  not,  gives  a  person  a  potion,  without  any  intent  of 
doing  him  any  bodily  hurt,  but  with  intent  to  cure  or  prevent  a 
disease,  and,  contrary  to  the  expectation  of  the  physician,  it 
Icills  him,  he  is  not  guilty  of  murder  or  manslaughter."  6  Mass., 
141.  If  this  portion  of  the  charge  to  the  jury  is  reported  ac- 
curately, which  seems  uncertain  (6  Mass.,  134,  n.),  we  think 
that  the  court  fell  into  the  mistake  of  taking  Lord  Hale  too 
literally.  Lord  Hale  himself  admitted  that  other  persons 
might  make  themselves  liable  by  reckless  conduct.  1  P.  C, 
472.  "We  doubt  "if  he  meant  to  deny  that  a  physician  might 
do  so,  as  well  as  any  one  else.  He  has  not  been  so  understood 
in  later  times.  R&x  v.  Long,  4  C.  &  P.,  423,  436;  WeWs  Case, 
Vol.  V— 26 
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2  Lewin,  196,  211.  His  text  is  simply  an  abridgment  of  4  Inst., 
251.  Lord  Coke  there  cites  Tlie  Mirror,  ch.  4,  sec.  16,  with 
seeming  approval,  in  favor  of  the  liability.  The  case  cited  by 
Hale  does  not  deny  it.  Fitz.  Abr.,  Corone,  pi.  163.  Another 
case  of  the  same  reign  seems  to  recognize  it.  Y.  B.  43  Edw. 
III.,  33,  pi.  38,  where  Thorp  said  that  he  had  seen  one  M.  in- 
dicted for  killing  a  man  whom  he  had  undertaken  to  cure,  by 
want  of  care.  And  a  multitude  of  modern  cases  have  settled 
the  law  accordingly  in  England.  Rex  v.  Williamson,  3  C.  & 
P.,  635;  Tessymond's  Case,  1  Lewin,  169;  Ferguson! s  Case, 
1  Lewin,  181;  Rex  v.  Simpson,  Willcock,  Med.  Prof.,  part  2, 
ccxvii;  Rex  v.  Zong,  4  C.  &  P.,  398;  id.,  423;  Rex  v.  Spiller, 
6  C.  &  P.,  333;  Rex  v.  Senior,  1  Moody,  346;  WebVs  Case,  uhi 
supra;  S.  C,  1  Mood.  &  Eob.,  405 ;  Queen  v.  Spilling,  2  Mood. 
&  Eob.,  107;  Regina  v.  Whitehead,  3  C.  &  K.,  202;  Regina  v. 
Crich,  1  F.  &  F.,  519;  Regina  v.  Crook,  1  F.  &  F.,  521;  Regina 
V.  Marliuss,  4  F.  &  F.,  856;  Regina  v.  Chamherlin,  10  Cox,  C. 
C,  486 ;  Regina  v.  Maoleod,  12  Cox,  C.  C,  534.  See,  also,  Ann 
V.  State,  11  Humph.,  159 ;  State  v.  Rardister,  38  Ark.,  605,  and 
the  Massachusetts  cases  cited  below. 

If  a  physician  is  not  less  liable  for  reckless  conduct  than 
other  people,  it  is  clear,  in  the  light  of  admitted  principle  and 
the  later  Massachusetts  cases,  that  the  recklessness  of  the  crim- 
inal no  less  than  that  of  the  civil  law  must  be  tested  by  what 
we  have  called  an  external  standard.  In  dealing  with  a  man 
who  has  no  special  training,  the  question  whether  his  act  would 
be  reckless  in  a  man  of  ordinary  prudence  is  evidently  equiva- 
lent to  an  inquiry  into  the  degree  of  danger  which  common 
experience  shows  to  attend  the  act  under  the  circumstances 
known  to  the  actor.  The  only  difference  is,  that  the  latter  in- 
quiry is  still  more  obviously  external  to  the  estimate  formed 
by  the  actor  personally  than  the  former.  But  it  is  familiar 
law  that  an  act  causing  death  may  be  murder,  manslaughter 
or  misadventure,- according  to  the  degree  of  danger  attending 
it.  If  the  danger  is  very  great,  as  in  the  case  of  an  assault 
with  a  weapon  found  by  the  jury  to  be  deadly,  or  an  assault 
with  hands  and  feet  upon  a  woman  known  to  be  exhausted  by 
illness,  it  is  murder.  Commonwealth  v.  Drew,  4  Mass.,  391, 396; 
Commonwealth  v.  Fox,  7  Gray,  585.  The  doctrine  is'  clearly 
stated  in  1  East,  P.  C,  262. 
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The  very  meaning  of  the  fiction  of  implied  malice  in  such 
cases  at  common  law  was,  that  a  man  might  have  to  answer 
Avith  his  life  for  consequences  which  he  neither  intended  nor 
foresaw.  To  say  that  he  was  presumed  to  have  intended  them 
is  merely  to  adopt  another  fiction  and  to  disguise  the  truth. 
The  truth  was,  that  his  failure  or  inability  to  predict  them  Avas 
immaterial,  if,  under  the  circumstances  known  to  him,  the 
court  or  jury,  as  the  case  might  be,  thought  them  obvious. 

As  implied  malice  signifies  the  highest  degree  of  danger,  and 
makes  the  act  murder,  so  if  the  danger  is  less,  but  still  not  so 
remote  that  it  can  be  disregarded,  the  act  will  be  called  reck- 
less, and  will  be  manslaughter,  as  in  the  case  of  an  ordinary 
assault  with  feet  and  hands,  or  a  weapon  not  deadly,  upon  a 
well  person.  Cases  of  Drew  and  Fox,  ubi  supra.  Or  firing  a 
pistol  into  the  highway,  when  it  does  not  amount  to  murder. 
Bex  V.  Bnrton,  1  Stra.,  481.  Or  slinging  a  cask  over  the  high- 
way in  a  customary  but  insufficient  mode.  RigmaidorCs  Case, 
1  Lewin,  180.  See  HulVs  Case,  uM  supra.  Or  careless  driv- 
ing. Jiex  V.  Timmins,  7  G.  &  P.,  499 ;  Regina  v.  Dalloway,  2 
Cox,  C.  C,  2Y3;  Regina  v.  Swindall,  2  C.  &  K.,  230. 

If  the  principle  which  has  thus  been  established,  both  for 
murder  and  manslaughter,  is  adhered  to,  the  defendant's  in- 
tention to  produce  the  opposite  result  from  that  which  came 
to  pass,  leaves  him  in  the  same  position  with  regard  to  the 
present  charge  that  he  would  have  been  in  if  he  had  had  no 
intention  at  all  in  the  matter.  We  think  that  the  principle 
must  be  adhered  to  where,  as  here,  the  assumption  to  act  as  a 
physician  was  uncalled  for  by  any  sudden  emergency,  and'  no 
exceptional  circumstances  are  shown ;  and  that  we  cannot  rec- 
ognize a  privilege  to  do  acts  manifestly  endangering  human 
life,  on  the  ground  of  good  intentions  alone. 

We  have  implied,  however,  in  what  we  have  said,  and  it  is 
undoubtedly  true,  as  a  general  proposition,  that  a  man's  liabil- 
ity for  his  acts  is  determined  by  their  tendency  under  the 
circumstances  known  to  him,  and  not  by  their  tendency  under 
all  the  circumstances  actually  affecting  the  result,  whether 
known  or  unknown.  And  it  may  be  asked  why  the  dangerous 
character  of  kerosene,  or  "  the  fatstl  tendency  of  the  prescrip- 
tion," as  it  was  put  in  the  fifth  request,  is  not  one  of  the  cir- 
cumstances the  (defendant's  knowledge  or  ignorance  of  which 
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might  have  a  most  important  bearing  on  his  guilt  or  innocence. 
But  knowledge  of  the  dangerous  character  of  a  thing  is  only 
the  equivalent  of  foresight  of  the  -way  in  which  it  will  act.  We 
admit  that,  if  the  thing  is  generally  supposed  to  be  universally 
harmless,  and  only  a  specialist  would  foresee  that  in  a  given 
case  it  would  do  damage,  a  person  who  did  not  foresee  it,  and 
who  had  no  warning,  would  not  be  held  liable  for  the  harm. 
If  men  were  held  answerable  for  everything  they  did  which 
was  dangerous  in  fact,  they  would  be  held  for  all  their  acts 
from  which  harm  in  fact  ensued.  The  use  of  the  thing  must 
be  dangerous  according  to  common  experience,  at  least  to  the 
extent  that  there  is  a  manifest  and  appreciable  chance  of  harm 
from  what  is  done,  in  view  either  of  the  actor's  knowledge  or 
of  his  conscious  ignorance.  And  therefore,  again,  if  the  dan- 
ger is  due  to  the  specific  tendencies  of  the  individual  thing,  and 
is  not  characteristic  of  the  class  to  which  it  belongs,  which 
seems  to  have  been  the  view  of  the  common  law  with  regard 
to  bulls,  for  instance,  a  person  to  be  made  liable  must  have 
notice  of  some  past  experience,  or,  as  is  commonly  said,  "  of 
the  quality  of  his  beast."  1  Hale,  P.  C,  430.  But  if  the  dan- 
gers are  characteristic  of  the  class  according  to  common  expe- 
rience, then  he  who  uses  an  article  of  the  class  upon  another 
cannot  escape  on  the  ground  that  he  had  less  than  the  common 
experience.  Common  experience  is  necessary  to  the  man  of 
ordinary  prudence,  and  a  man  who  assumes  to  act  as  the  defend- 
ant did  must  have  it  at  his  peril.  When  the  jury  are  asked 
whether  a  stick  of  a  certain  size  was  a  deadly  weapon,  they  are 
not  asked  further  whether  the  defendant  knew  that  it  was  so. 
It  is  enough  that  he  used  and  saw  it,  such  as  it  was.  Common- 
wealth V.  Drew,  uhi  supra.  See,  also,  Commonwealth  v.  Webster, 
5  Gush.,  295,  306.  So  as  to  an  assault  and  battery  by  the  use 
of  excessive  force.  Commonwealth  v.  Randall,  4  Gray,  36.  So 
here.  The  defendant  knew  that  he  was  using  kerosene.  The 
jury  have  found  that  it  was  applied  as  the  result  of  foolhardy 
presumption  or  gross  negligence,  and  that  is  enough.  Com- 
monwealth V.  Stratton,  114  Mass.,  303,  305.  Indeed,  if  the 
defendant  had  known  the  fatal  tendency  of  the  prescription, 
he  would  have  been  perilously  near  the  line  of  murder.  Beging. 
V.  Packard,  0.  &  M.,  236.  It  will  not  be  necessary  to  invoke 
the  authority  of  those  exceptional  decisions  in  which  it  has 
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been  held,  with  regard  to  knowledge  of  the  circumstances,  as 
distinguished  from  foresight  of  the  consequences  of  an  act, 
that  when  certain  of  the  circumstances  were  known,  the  party- 
was  b  ound  at  his  peril  to  inquire  as  to  the  others,  although  not 
of  a  nature  to  be  necessarily  inferred  from  what  were  known. 
Commonwealth  v.  Ilallett,  103  Mass., 452 ;  Reg'ina  v.  Prifi.oe,  L. 
E.,  2  C.  C,  154;  Commonwealth  v.  Farren,  9  Allen,  489. 

The  remaining  questions  may  be  disposed  of  more  shortly. 
"When  the  defendant  applied  kerosene  to  the  person  of  the  de- 
ceased in  a  way  which  the  jury  have  found  to  have  been  reck- 
less, or,  in  other  words,  seriously  and  unreasonably  endanger- 
ing life  according  to  common  experience,  he  did  an  act  which 
his  patient  could  not  justify  by  her  consent,  and  which  there- 
fore was  an  assault  notwithstanding  that  consent.  Commons- 
wealth  V.  Collherg,  119  Mass.,  350.  See  Commonv)ealth  v.  Mink, 
123  Mass.,  422,  425.  It  is  unnecessary  to  rely  on  the  principle 
of  Commonwealth  v.  Stratton,  uhi  supra,  that  fraud  may  destroy 
the  effect  of  consent,  although  evidently  the  consent  in  this 
case  was  based  on  the  express  or  implied  representations  of  the 
defendant  concerning  his  experience. 

As  we  have  intimated  above,  an  allegation  that  the  defend- 
ant knew  of  the  deadly  tendency  of  the  kerosene  was  not  only 
unnecessary,  but  improper.  Regina  v.  Packard,  ubi  supra. 
An  allegation  that  the  kerosene  was  of  a  dangerous  tendency 
is  superfluous,  although  similar  allegations  are  often  inserted  in 
indictments,  it  being  enough  to  allege  the  assault,  and  that 
death  did  in  fact  result  from  it.  It  would  be  superfluous  in 
the  case  of  an  assault  with  a  staff,  or  where  the  death  resulted 
from  assault  combined  with  exposure.  See  Commonwealth  v. 
Macloon,  101  Mass.,  1.  See  further,  the  second  count,  for  caus- 
ing death  by  exposure,  in  Stockdaleh  Case,  2  Lewin,  220;  Reg- 
ina V.  Smith,  11  Cox,  C.  C,  210.  The  instructions  to  the  jury 
on  the  standard  of  skill  by  which  the  defendant  was  to  be  tried, 
stated  above,  were  as  favorable  to  him  as  he  could  ask. 

The  objection  to  evidence  of  the  defendant's  previous  unfa- 
vorable experience  of  the  use  of  kerosene  is  not  pressed.  The 
admission  of  it  in  rebuttal  was  a  matter  of  discretion.  Com- 
monwealth  v.  Blair,  126  Mass.,  40. 

Exceptions  overruled. 
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Kent  v.  People. 

(8  Colo.,  563.) 

Manslaughter  :  Malice  —  Evidence  —  Instructions  —  Reasonable  doubt  — 

Res  gestae. 

1.  Instruction  in  LANauAOE  of  the  statute.— The  objection  that  an 
instruction  is  given  in  the  language  of  the  statute  is  untenable. 

3.  Malice. —  Under  the  statute  the  ingredient  of  malice  necessary  to  con- 
stitute the  crime  of  murder  is  a  question  of  fact  to  be  found  by  the 
jury. 

3.  Same— Evidence— Reasonable  doubt.— The  burden  of  proof  rests 

upon  the  state  to  prove  beyond  a  reasonable  doubt  the  existence  of  all 
the  material  elements  necessary  to  constitute  the  crime  of  murder  as 
defined  by  the  statute. 

4.  Statutory  construction  —  Malice  aforethousht.— Under  section 

36  of  the  statute,  to  constitute  the  crime  of  murder  in  either  degree, 
there  must  be  a  violation  of  the  pubUc  law  by  the  killing  of  a  human 
being  in  the  peace  of  the  people.  In  the  killing  there  must  be  a  union 
or  joint  operation  of  act  and  intention,  and  the  deed  must  be  malicious 
to  such  a  degree  as  to  come  within  the  phrase  "  malice  aforethought,'' 
either  express  or  implied.  Malice  in  such  case  is  an  inference  of  fact, 
not  of  law. 

5.  The  entire  res  gestje  to  be  laid  before  jury. —  To  enable  the  jury 

to  return  a  true  verdict,  in  accordance  with  the  oath  to  be  taken  by 
them  separately,  and  as  an  act  of  impartial  justice  to  the  accused,  the 
entire  res  gestce  should  be  laid  before  the  jury,  to  be  considered  as  a 
whole,  without  distinction  as  to  what  party  introduced  the  several 
matters  of  evidence;  and  if  upon  such  consideration  a  reasonable 
doubt  exists  as  to  the  guilt  of  the  prisoner  of  any  crime  included  in 
the  indictment,  he  must  be  acquitted. 

6.  Same. —  This  rule  includes  all  matters  of  defense  growing  out  of  the 

res  gestce  which  traverse  the  allegations  of  the  indictment ;  also  that  it 
is  only  when  the  defendant  sets  up  independent  matters  of  defense,  or 
matters  in  avoidance  of  the  allegations  of  the  indictment,  that  a  differ- 
ent rule  of  evidence  prevails. 

7.  Same. — All  facts  in  evidence  properly  constituting  part  of  the  res  gestae 

are  to  be  considered  by  the  jury  in  passing  upon  the  question  of  guilt 
or  innocence,  without  discrimination  as  to  the  rules  of  evidence, 
whether  introduced  by  the  prosecutor  or  the  defendant. 

Error  to  District  Court  of  Lake  County. 

Taylor  c6  Ashton,  for  plaintiff  in  error. 

T.  TI.  Thomas,  attorney -general,  for  defendants  in  error. 

Beck,  C.  J.    Plaintiff  in  error,  Charles   M.  Kent,  was  in- 
dicted at  the  August  term,  1883,  of  the  district  court  of  Lake 
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county,  for  the  murder  of  one  Thomas  Bennett.  The  crime 
was  committed  on  the  ith  of  July,  of  the  same  year,  in  the 
city  of  Leadville,  and  was  witnessed  by  several  persons.  Upon 
the  trial,  which  took  place  in  the  month  of  November  follow- 
ing, the  prosecuting  attorney  did  not  confine  the  testimony  to 
the  facts  occurring  at  the  time  of  the  killing,  but  called  wit- 
nesses who  had  knowledge  of  the  facts  and  circumstances 
which  led  to  the  rencounter  resulting  in  the  tragedy  mentioned. 
It  appears  from  the  testimony  of  the  witnesses  that,  for  two 
or  three  years  prior  to  the  month  of  April  preceding,  the  de- 
ceased had  as  a  mistress  a  woman  familiarly  known  as  "  Carrie 
Bennett."  In  said  month  of  April  the  plaintiff  in  error  mar- 
ried this  woman,  and  afterwards  lived  with  her  in  Leadville. 
The  woman,  however,  appears  to  have  continued  her  dissolute 
life  after  marriage  as  before.  The  testimony  was  to  the  effect 
that  she  visited  low  dance  halls,  frequented  only  by  lewd 
women  and  men  who  desired  to  associate  with  them,  and  that 
she  hired  a  room  in  a  house  of  prostitution  for  the  purpose  of 
meeting  men  away  from  her  home.  According  to  the  testi- 
mony, all  the  foregoing  facts  were  known  to  her  husband,  in- 
cluding her  previous  life,  and  her  immoral  conduct  during  the 
married  state.  It  further  appears  that  they  were  accustomed 
to  speak  of  and  to  each  other  in  the  most  disrespectful  style, 
using  towards  each  other  in  public  places  the  vilest  epithets. 

On  the  morning  of  the  3d  day  of  July,  the  husband  went 
down  town  with  the  expressed  intention  of  going  to  Gunnison, 
but,  failing  in  his  purpose,  he  returned  to  his  rooms,  and  there 
found  the  deceased  in  bed  with  his  wife.  He  left  the  room 
without  offering  any  violence,  and  it  appears  that  he  went 
down  the  street  and  got  drunk.  Either  before  or  after  getting 
into  this  condition  he  purchased  a  revolver,  and  while  in  his 
intoxicated  condition  he  told  different  persons  that  he  had 
caught  Bennett  in  bed  with  his  wife,  and  was  going  to  kill 
him,  at  the  same  time  exhibiting  his  revolver.  To  one  or  more 
he  said :  "  Tell  Bennett  to  get  a  gun,  for  I  have  one,  and  there 
will  be  trouble  when  we  meet."  Upon  the  following  day, 
July  4:th,  Kent  and  Bennett  were  seen  by  several  witnesses  en- 
gaged in  a  fist  fight  on  a  sidewalk  of  Harrison  avenue.  Each 
one  was  dealing  blows  at  the  other.  They  were  seen  to 
"  clinch"  as  the  witnesses  termed  it,  and  push  each  other  about 
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over  the  sidewalk  for  a  few  minutes,  when  Bennett  sprang 
from  Kent,  attempted  to  run,  dodged  behind  the  witness  Childs, 
and  attempted  to  interpose  the  body  of  Childs  between  him- 
self and  Kent.  The  latter  took  a  few  steps  forward,  leveled 
his  revolver,  and  fired  one  shot  at  Bennett,  who  then  crossed 
the  street  to  the  opposite  sidewalk,  sank  down  upon  it,  and 
died  within  a  few  minutes.  The  proof  shows  that  the  shot 
fired  by  Kent  took  effect  in  the  vital  portion  of  Bennett's  body, 
causing  death.  The  shooting  and  killing  were  admitted  by 
the  accused  and  his  counsel. 

The  matters  of  defense  relied  upon  appear  to  have  been 
provocation,  heat  of  hlood  and  self-def&nse.  Two  witnesses  tes- 
tified for  the  defense  that  they  went  to  Bennett,  where  he  lay 
upon  the  sidewalk,  and  saw  lying  by  his  side  a  pair  of  brass 
knuckles.  "Witnesses  visited  accused  in  the  jail,  and  testified 
that  they  found  bruises  upon  his  head  and  one  upon  his  cheek ; 
also  that  one  of  his  ears  was  bleeding  from  a  small  cut ;  but 
other  witnesses  who  saw  him  about  the  same  time  at  the  jail 
did  not  notice  these  wounds.  The  trial  resulted  in  a  verdict 
of  manslaughter,  upon  which  the  accused  was  sentenced  to  a 
term  of  ten  years  in  the  state  penitentiary. 

The  errors  assigned  which  we  are  asked  to  review  relate  to 
certain  instructions  given  to  the  jury  on  the  part  of  the  prose- 
cution. Forty  instructions  were  given  in  all,  eleven  of  them 
having  been  given  on  the  part  of  the  accused.  (We  would 
observe  here  that  the  practice  of  giving  a  great  number  of 
instructions  is  not  to  be  commended,  since  it  tends  to  perplex, 
rather  than  to  enlighten,  the  jury.) 

Among  other  points  urged  against  the  instructions  given  for 
the  prosecution  are  that  they  were  given  to  the  jury  in  the 
language  of  the  statute,  without  explanation  or  qualification; 
that  some  of  them  were  not  applicable  to  the  facts  of  the  case 
on  trial,  and  that  many  of  them  were  misleading  to  the  jury. 
As  a  general  proposition,  the  objection  that  instructions  were 
given  in  the  language  of  the  statute  is  not  tenable.  The  stat- 
utes of  the  state  comprise  the  rules  of  state  government. 
They  are  framed  by  the  chosen  representatives  of  the  people, 
who  are  selected  by  the  people  themselves  for  the  purpose  of 
framing  their  laws.  The  laws  so  made  are  for  the  information 
and  government  of  the  ^\'hole  people,  and  it  is  a  well  known 
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maxim  that  "ignorance  of  the  law  constitutes  no  excuse  for 
its  violation. "  It  is  therefore  a  reasonable  presumption  that  a 
jury  drawn  from  the  ranks  of  the  people  know  and  understand 
the  statutes  of  the  state ;  and,  if  this  is  a  correct  presumption, 
there  can  be  no  error  in  giving  to  them  as  instructions  the 
statutory  definitions  of  criminal  acts,  particularly  if  they  are, 
as  in  this  instance,  accompanied  by  instructions  from  the  court 
applying  the  statutes  to  the  matters  in  issue. 

In  the  present  case  the  first  instruction  given  on  the  part  of 
the  prosecution  was  the  statutory  definition  of  "murder." 
Then  followed  statutory  definitions  of  "  express  malice,"  "  man- 
slaughter," "  justifiable  homicide,"  what  is  sufficient  to  justify 
such  homicide,  and  of  "  self-defeftise." 

The  principal  ground  of  error  relied  upon  by  counsel  for  the 
accused  appears  to  be  the  giving  of  the  fourth  instruction  on 
the  part  of  the  people.  This  instruction  is  a  literal  copy  of 
section  36  of  the  Criminal  Code,  and  is  as  follows : 

"  The  killing  being  proved,  the  burden  of  proving  circum- 
stances of  mitigation,  or  that  justify  or  excuse  the  homicide, 
will  devolve  on  the  accused,  unless  the  proof  on  the  part  of  the 
prosecution  sufficiently  manifests  that  the  crime  committed 
only  amounts  to  manslaughter,  or  that  the  accused  was  justi- 
fied or  excused  in  committing  the  homicide."     Gen.  Laws,  267. 

Counsel  say : 

"  This  instruction  was  inapplicable  to  the  cause  on  trial ; 
that  it  is  only  applicable  when  the  prosecution  is  able  to  prove 
the  fact  of  killing  without  showing  the  circumstances  of  the 
homicide;  that  it  instructs  the  jury  that  the  people,  having 
proved  the  killing,  have  made  out  their  case,  and  it  is  then  for 
the  defendant  to  establish  his  defense  by  a  preponderance  of 
evidence ;  that  evidence  sufficient  to  create  a  reasonable  doubt 
of  his  guilt  would  not  be  sufficient  to  authorize  an  acquittal ; 
that  the  court  assumed  by  this  instruction  that  the  defendant 
committed  the  deed;  that  he  intended  to  do  it;  that  the  act 
was  committed  with  malice  aforethought,  express  or  implied, — 
whereas,  all  these  facts  should  have  been  found  by  the  jury 
from  the  evidence;  that  the  burden  of  proof  never  shifts  on 
the  defendant  at  any  stage  of  the  proceedings, —  it  at  all  times 
remains  on  the  state ;  that  the  fact  that  Kent  and  Bennett 
when  first  seen  were  fighting  does  not  entitle  the  people  toTIre--^ 
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presumption  that  Kent  brought  on  the  fight,  or  committed  a 
violent  assault  on  Bennett,  yet  this  is  just  what  the  instruction 
tells  the  jury." 

We  are  free  to  say,  if  this  section  only  of  the  statute  had 
been  given  to  the  jury  without  other  sections,  or  other  instruc- 
tions plainly  defining  the  crime  of  murder,  aAd  informing  the 
jury  of  the  nature  and  weight  of  the  evidence  necessary  to 
justify  a  conviction,  there  would  be  strong  reasons  for  holding 
that  it  was  misleading.  But  such  is  not  the  fact.  This  section 
was  given  in  connection  with  other  sections  of  the  statute, 
and  with  copious  instructions  from  the  court,  by  which  the 
ofi'ense  charged  and  included  in  the  indictment,  with  the  ma- 
terial elements  necessary  to  constitute  the  same,  were  clearly 
defined  and  explained.  The  jury  were  also  repeatedly  informed 
therein  that  all  the  facts  and  circumstances  which  were  neces- 
sary to  make  out  the  offense  charged  must  be  proved  to  their 
satisfaction,  beyond  a  reasonable  doubt,  or  a  verdict  of  guilty 
would  be  unwarranted. 

In  consequence  of  the  numerous  objections  urged  to  the 
giving  of  the  fourth  instruction,  the  same  being  a  literal  copy 
of  section  36  of  the  Criminal  Code,  as  above  stated,  we  Avill 
give  our  particular  attention  to  the  consideration  of  this  section. 
It  was  originally  copied  into  our  statutes  from  the  statutes  of 
the  state  of  Illinois,  but  some  of  the  principles  therein  contained 
had  their  origin  far  back  in  the  history  of  the  common  law. 
The  application  of  these  principles  in  practice  has  given  rise  to 
much  learned  discussion,  both  in  this  country  and  in  England, 
and  has  resulted  in  differences  of  opinion,  both  among  the 
judiciary  and  commentators  on  common  and  statutory  law.  A 
leading  case  upon  one  side  of  the  controversy  in  this  country  is 
Com.  V.  YorTc,  9  Mete,  93.  This  case,  however,  was  decided 
by  a  divided  court.  The  interpretation  arrived  at  by  the  major- 
ity of  the  court,  although  written  and  announced  by  one  of  the 
most  eminent  jurists  of  America  (the  late  Chief  Justice  Shaw), 
did  not  prove  wholly  satisfactorj',  either  to  the  bench  or  the 
bar.  The  opinion  is  a  lengthy  one,  but  the  doctrine  announced, 
as  stated  in  the  syllabus,  was  brief.     It  was : 

"  When,  on  the  trial  of  an  indictment  for  murder,  the  killing 

is  proved  to  have  been  committed,  and  nothing  further  is 

,^own,  the  presumption  of  law  is  that  it  was  malicious,  and  an 
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act  of  murder,  and  proof  of  matter  of  excuse  or  extenuation 
lies  on  the  defendant." 

The  principal  questions  discussed  related  to  the  burden  oj 
proof  and  implied  malice.  Upon  the  trial  below,  after  the 
jury  had  received  the  instructions  of  the  court,  and  had  been 
in  consultation  for  several  hours  in  their  chamber,  they  sent 
into  court  the  following  question :  "  "Were  the  jury  instructed 
by  the  court  that  the  prisoner  must  prove  provocation  or  mut- 
ual combat,  and  was  not  to  have  the  benefit  of  any  doubts  on 
the  subject?"  The  question  was  answered  by  the  court  in  an 
instruction,  upon  which  error  was  afterwards  assigned  in  the 
supreme  court.  The  rule  laid  down  in  the  instruction  is  thus 
stated  in  the  opinion  of  the  chief  justice : 

"  The  eilect  of  the  rule  presented  to  the  jury  was  that,  if  it 
was  proved  beyond  a  reasonable  doubt  that  the  defendant  had 
wilfully  and  voluntarily  inflicted  a  mortal  wound  upon  the 
deceased,  malice  was  to  be  inferred  from  the  act,  unless  such 
facts  were  proved  by  a  preponderance  of  evidence  as  would 
extenuate  the  homicide  and  reduce  it  to  manslaughter.  This 
rule  seems  to  rest  upon  well-settled  principles,  and  to  be  sup- 
ported by  a  great  weight  of  authorities." 

Among  the  citations  in  favor  of  the  foregoing  doctrine  is  a 
case  decided  in  the  reign  of  James  I.,  wherein  it  was  held  "  that, 
if  the  fact  of  the  killing  is  proved,  and  in  this  proof  of  the  hom- 
icide no  excuse  or  extenuation  appears,  no  other  proof  of  malice 
need  be  given ;  the  malice  is  proved  by  the  act,  and  a  convic- 
tion of  murder  must  necessarily  follow.  It  is  an  act  done  malo 
animo,  and  without  excuse  or  justification  which  can  be  proved." 
The  rule  as  to  the  burden  of  proof  laid  down  in  the  York  Case 
was  based  largely  upon  the  practice  formerly  prevailing  in 
respect  to  special  verdicts.  Under  that  practice,  the  jury  were 
required  to  find  the  facts  which  had  been  proved  in  the  case 
according  to  established  rules  of  evidence,  and  the  court  pro- 
nounced the  law  arising  thereon.  Chief  Justice  Shaw,  in  refer- 
ring to  this  practice,  says : 

"  In  cases  of  special  verdicts  the  jury  do  not,  in  terms,  find 
that  the  homicide  was  malicious,  nor  do  they  return  negatively 
that  there  was  no  provocation  or  sudden  quarrel.  They  return 
the  facts ;  of  course,  the  facts  proved,  and  no  others.  ■  If,  upon 
these  facts,  the  court  conclude  that  there  was  a  homicide  with 
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malice,  judgment  is  rendered  for  murder;  because  whether 
malicious  or  not  is  matter  of  law.  .  .  .  From  this  view  of 
the  immemorial  usage  of  the  courts  upon  special  verdicts,  it 
appears  manifest  that  the  fact  of  the  killmg  is  prima  facie  evi- 
dence of  malice,  and,  unless  overcome  by  preponderating  proof 
the  other  way,  it  must  be  held  murder,  and  judgment  go  accord- 
ingly." 

He  further  states  the  doctrine  to  be  that  proof  beyond  a 
reasonable  doubt  is  necessary  to  establish  a  fact  agaiiut  the 
accused,  but  preponderating  proof  is  sutHcient  to  estabhsh  a 
fact  in  his  favor,  and  illustrates  the  principle  by  considering 
how  the  case  would  stand  on  a  special  verdict.  In  such  case, 
only  facts  in  favor  of  the  accused  which  were  proved  by  a  pre- 
ponderance of  testimony  could  be  returned  by  the  jury,  and 
those  not  so  established  would  not  be  considered  in  the  case. 
Foster's  Crown  Law  is  also  referred  to,  and  quotations  like  the 
following  taken  therefrom :  "  I  have  already  premised  that  who- 
ever Avould  shelter  himself  under  the  plea  of  provocation  must 
prove  his  case  to  the  satisfaction  of  the  jury."  "  Justification 
or  excuse,"  says  Judge  Shaw,  "  must  depend  on  the  existence 
of  facts,  and  such  facts  must  be  proved  and  found  in  order  to 
be  the  basis  of  any  judicial  decision."  By  way  of  illustration 
of  the  rule  laid  down  in  the  instruction,  and  indorsed  by  the 
court,  he  said : 

"  Suppose  a  party  indicted  for  manslaughter,  and  the  defense 
should  be  excusable  self-defense ;  suppose  the  fact  of  killing 
should  be  clearly  proved,  but  an  attempt  to  prove  a  previous 
violent  attack  upon  him  by  the  deceased  should  fail,  although 
the  evidence  might  tend  to  raise  some  doubt  whether  there 
was  not  such  previous  attack, —  the  conviction  in  such  case 
must  rest  on  proof  establishing  the  corj)us  delicti  beyond  reason- 
able doubt,  although  the  whole  evidence  would  raise  a  doubt 
whether  there  had  not  been  such  previous  attack.  The  proof 
establishing  the  necessity  for  such  taking  of  life  in  self-defense 
must  be  satisfactorily  made  out.  Eaising  a  doubt  would  be 
insufficient." 

If  the  foregoing  was  the  doctrine  of  the  common  law  in 
respect  to  the  legal  inference  of  malice  from  the  mere  act  of 
killing,  and  in  respect  to  the  Itorden  of  proof  in  cases  of  homi- 
cide, the  doctrine  has  certainly  been  modified  by  our  statute. 
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It  is  our  opinion  that  the  ingredient  of  mahoe  necessary  to 
constitute  the  crime  of  murder  under  our  statute  is  a  question 
of  fact  to  be  found  by  the  jury,  and  not  a  question  of  law  to 
be  inferred  by  the  court.  "We  are  also  of  opinion  that  the  bur- 
den of  proof  rests  upon  the  state  to  prove  to  the  satisfaction 
of  the  jury,  beyond  a  reasonable  doubt,  the  existence  of  all 
the  material  elements  necessary  to  constitute  the  crime  of 
murder  as  defined  by  the  statute.  We  further  hold  that  to  en- 
able the  jury  to  return  a  true  verdict,  in  accordance  vfith  the 
oath  to  be  taken  by  them  severally,  and  as  an  act  of  impartial 
justice  to  the  prisoner,  the  entire  res  gestce  should  be  laid  before 
the  jury,  to  be  considered  as  a  whole,  without  distinction  as  to 
what  party  introduced  the  several  matters  of  evidence;  and  if 
upon  such  consideration  a  reasonable  doubt  exists  as  to  the 
guilt  of  the  prisoner  of  any  crime  included  in  the  indictment, 
he  must  be  acquitted.  This  rule  includes  all  matters  of  defense 
growing  out  of  the  res  gestce  which  traverse  the  allegations  of 
the  indictment ;  also  that  it  is  onljr  when  the  defendant  sets  up 
independent  matters  of  defense,  or  matters  in  avoidance  of  the 
allegations  of  the  indictment,  that  a  different  rule  of  evidence 
prevails. 

Our  Criminal  Code  defines  the  elements  necessary  to  consti- 
tute either  a  crime  or  a  misdemeanor  as  follows: 

"  Section  1.  A  crime  or  misdemeanor  consists  in  the  viola- 
tion of  a  public  law,  in  the  commission  of  which  there  shall  be 
a  union  or  joint  operation  of  act  and  intention  or  criminal  neg- 
ligence. 

"  Section  2.  Intention  js  manifest  by  the  circumstances  con- 
nected with  the  perpetration  of  the  offense,  and  the  sound 
mind  and  discretion  of  the  person  accused." 

It  defines  "  murder  "  to  be  "  the  unlawful  killing  of  a  human 
being,  in  the  peace  of  the  people,  with  malice  aforethought, 
either  express  or  implied."  Gen.  LaAvs,  §  613.  "  Express  mal- 
ice "  is  defined  to  be  "  that  deliberate  intention  unlawfully  to 
take  away  the  life  of  a  fellow  creature  which  is  manifest  by 
external  circumstances  capable  of  proof."  Id.,  §  614.  Implied 
malice  is  thus  defined :  "  Malice  shall  be  implied  when  no  con- 
siderable provocation  appears,  or  when  all  the  circumstances 
of  the  killiJig  show  an  abandoned  and  malignant  heart."  Id., 
§  615.     As  our  statute  stood  at  the  time  of  the  commission  of 
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the  homicide  in  the  present  case,  the  amendment  of  March  1, 
1881,  was  in  force.  An  indictment  for  murder  in  the  first  de- 
gree, as  in  this  case,  included  also  murder  in  the  second  degree 
and  manslaughter.  The  penalty  for  murder  in  the  first  degree 
was  then,  as  now,  death  by  hanging ;  but  to  authorize  a  judg- 
ment imposing  such  penalty,  it  was  required  by  the  statute  that 
the  jury  trying  the  cause  should  indicate  in  their  verdict  of 
guilty  that  the  killing  was  deliberate  or  premeditated,  or  was 
done  in  the  perpetration  or  attempt  to  perpetrate  some  felony. 
This  statute  further  provided  that  any  person  found  guiltj'^  of 
murder  without  an  indication  in  the  verdict  whether  the  killing 
was  deliberate  or  premeditated,  or  was  done  in  the  perpetration 
or  attempt  to  perpetrate  some  felony,  should  be  sentenced  to 
confinement  in  the  penitentiary  for  and  during  such  person's 
natural  life. 

These  provisions  of  the  act  of  1881  had  previously  been  in- 
serted in  the  act  of  1870,  and  under  that  act  they  were  fully  con- 
sidered by  this  court  in  the  case  of  Hill  v.  People,  1  Colo.,  436, 
wherein  the  opinion  of  the  court  was  rendered  by  Chief  Justice 
Hallett.  It  is  there  said  that  the  words  "deliberate"  and 
"  premeditated  "  refer  to  the  specific  intent  with  which  the  act 
was  done ;  also  that  they  are  used  to  denote  the  action  of  the 
mind,  and  involve  the  idea  of  thought  and  reflection;  that  to 
constitute  murder  in  the  first  degree  the  killing  must  be  ac- 
companied by  a  premeditated  or  specific  intention  to  take  life, 
and  if  such  a  specific  intention  did  not  exist,  the  offense  was 
murder  in  the  second  degree.  The  opinion  further  holds  that 
whether  such  intention  existed  or  not,  was,  by  the  terms  of  the 
act,  referred  to  the  jury ;  and  from  these  considerations  the 
court  holds  that  the  specific  intention  to  take  life  is  matter  of 
fact,  to  be  found  by  the  jury,  and  is  not  an  inference  or  pre- 
sumption of  law.  We  fully  indorse  this  reasoning,  but  it  is 
our  opinion  that  the  same  rule  of  evidence  prevails  under  the 
statute  in  the  case  of  murder  in  the  second  degree.  The  same 
reasons  substantially  exist;  for,  as  we  have  seen,  in  order  to 
constitute  any  crime,  however  trivial,  there  must  be  the  viola- 
tion of  a  public  law,  in  the  commission  of  which  there  must  be 
a  union  or  joint  operation  of  act  and  intention,  or  criminal 
negligence.  Buokner  v.  Com.,  14  Bush,  601-604;  Boberts  v. 
People,  19  Mich.,  414. 
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The  ingredient  of  malice  must  be  found  to  exist  as  to  both 
degrees  of  murder.  The  distinguishing  feature  between  mur- 
der in  the  first  degree  and  murder  in  the  second  degree,  as  held 
in  Hill  V.  People,  supra,  is  that  to  constitute  murder  in  the 
first  degree  the  jury  must  find  "  premeditation,"  or  a  specific 
intent  to  take  life,  and  specify  the  same  in  their  verdict; 
whereas,  if  said  fact  be  not  found  and  specified  in  the  verdict, 
it  is  murder  in  the  second  degree.  But  aside  from  this  distin- 
guishing feature,  the  same  elements  are  necessary  to  constitute 
the  crime  of  murder  in  either  degree.  In  both  cases  there 
must  be  the  violation  of  a  public  law,  in  the  commission  of 
which  there  must  be  a  union  or  joint  operation  of  act  and  in- 
tention. There  must  also  be  the  unlawful  killing  of  a  human 
being  in  the  peace  of  the  people,  and  such  killing  must  be  with 
malice  aforethought.  The  existence  of  these  elements  is  to  be 
found  by  the  jury  trying  the  cause,  either  from  the  proof  of 
circumstances  which  manifest  a  deliberate  intention  unlawfully 
to  take  away  life,  or  as  inferences  of  fact  to  be  drawn  from 
the  circumstances  attending  the  killing,  which  clearly  indicate, 
either  that  no  considerable  provocation  operated  on  the  mind 
of  the  slayer,  or  that  he  acted  under  the  impulses  of  an  aban- 
doned and  malignant  heart. 

The  jury  is  sworn  to  return  a  true  verdict  according  to  the 
evidence.  A  verdict  of  guilty  must  therefore  be  based  upon 
proof  of  the  facts  charged  in  the  indictment,  or  upon  proof  of 
other  facts  or  circumstances  in  addition  to  the  fact  of  killing 
from  which  the  existence  of  the  ingredients  necessary  to  con- 
stitute the  crime  can  be  fairly  inferred.  Evidence  short  of  this 
will  not  authorize  a  conviction  under  the  provisions  of  our 
Criminal  Code.  The  presumptions  and  inferences  just  men- 
tioned are  not  presumptions  of  law,  but  of  fact,  to  be  drawn 
by  the  jury  from  the  evidence  of  facts  and  circumstances 
attending  and  surrounding  the  commission  of  the  homicide. 
Farris  v.  Com.,  14  Bush,  371;  Stokes  v.  People,  53  JST.  Y., 
177-180;  Bish.  Crim.  L.,  6735;  Prof.  Jur.,  sec.  331.  Mr. 
Wharton,  in  his  work  on  Homicide,  mentions,  among  other 
presumptions  of  fact,  the  inference  of  criminal  intent  or  malice 
drawn  from  an  illegal  act,  and  says  that  presumptions  of  this 
class  are  of  fact,  and  not  of  law,  and  are  simply  logical  in- 
ductions.   Whart.  Hem.,  §  645. 
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Judge  Hallett,  in  the  case  above  cited,  says: 

"  If  a  person  deliberately  use  a  deadly  weapon  in  a  manner 
likely  to  produce  harm,  upon  every  principle  by  which  we  may 
judge  of  motives  of  men  we  may  say  that  he  intends  to  destroy 
life,  and  we  determine  this  psychological  fact  from  our  experi- 
ence of  the  operations  of  the  mind;  and  therefore  we  think 
this  a  natural  presumption,  as  distinguished  from  a  legal  pre- 
sumption." 

Mr.  Bouvier  thus  defines  presumptions  of  fact : 

"  Presumptions  of  fact  are  inferences  as  to  the  existence  of 
some  fact  drawn  from  the  existence  of  some  other  fact;, in- 
ferences which  common  sense  draws  from  circumstances  usually 
occurring  in  such  cases."  "  Presumptions  of  fact  are  derived 
wholly  and  directly  from  circumstances  of  the  particular  case, 
by  means  of  the  common  experience  of  mankind." 

Kef  erring  now  to  section  36  of  the  statute,  which  provides 
that,  "  the  killing  being  proved,  the  burden  of  proving  circum- 
stances of  mitigation,  or  that  justify  or  excuse  the  homicide, 
wU  devolve  on  the  accused,  unless  the  proof  on  the  part  of 
the  prosecution  sufficiently  manifests  that  the  crime  committed 
only  amounted  to  manslaughterj  or  that  the  accused  was  justi- 
fied or  excused  in  committing  the  homicide,"  we  observe  that 
this  section,  considered  by  itself,  might  be  held,  under  the  rule 
laid  down  in  the  case  of  Gom.  v.  Yorh,  supra,  to  announce  a 
different  rule  from  that  which  could  be  derived  from  the  other 
provisions  of  our  statute  above  quoted,  and  to  be  in  conflict 
therewith.  Section  36,  so  construed,  would  authorize  a  pre- 
sumption of  law  from  the  act  of  killing  alone,  which  would, 
of  its  own  force,  constitute  the  crime  of  murder,  and  authorize 
a  verdict  of  guilty  of  that  offense,  unless  there  was  other  proof 
on  the  part  of  the  prosecution  which  would  rebut  such  legal 
presumption.  Such  a  construction,  however,  would  render  the 
section  wholly  inconsistent  with  all  other  provisions  of  our 
Criminal  Code ;  from  which  it  is  reasonable  to  infer  that  no 
such  construction  was  ever  intended,  but  that  the  design  of 
our  law-makers  was  that  it  should  be  construed  in  connection 
^vith  the  sections  defining  the  elements  of  the  crime  mentioned. 

The  doctrine  announced  in  the  York  Case  does  not,  in  any 
degree,  rest  upon  the  statutes  of  the  commonwealth  of  Massa- 
chusetts, but  is  derived  wholly  from  the  principles  and  rules  of 
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decision  found  in  the  common  law.  In  proof  of  this  statement 
we  quote  the  words  of  Chief  Justice  Shaw  himself,  who  says: 

"But  our  statutes  nowhere  define  murder  or  manslaughter. 
They  do  not  declare  what  acts  shall  constitute  either  of  the 
offenses,  nor  what  acts  of  homicide  shall  be  deemed  justifiable 
or  excusable.  "We  are,  then,  obliged  to  seek  for  these  rules 
and  principles  in  the  common  law." 

The  opinion  traces  the  law  of  murder,  and  the  rules  of  pre- 
sumption concerning  it,  back  to  ancient  times.  The  curious 
historical  fact  is  mentioned  in  this  connection  that  "in  the 
times  of  the  Danes,  and  afterwards  in  the  times  of  the  Nor- 
mans, certain  arbitrary  presumptions  were,  by  express  enact- 
ment, to  be  raised.  Homicide  was  not  then  considered  murder, 
unless  it  was  secret.  Among  other  extraordinary  provisions,  it 
is  stated  that  before  the  statute  of  Marlbridge,  as  the  law 
stood  or  was  interpreted,  if  a  man  was  found  to  be  slain 
secretly  it  was  always  intended  (1)  that  he  was  a  Frenchman ; 
(2)  that  he  was  killed  by  an  Englishman ;  (3)  that  the  killing 
was  murder ;  (4)  that  if  any  one  was  apprehended  to  be  the 
murderer  he  was  to  be  tried  by  fire  and  water  {i.  e.,  by  ordeal), 
though  he  killed  him  by  misfortune." 

Justice  Wilde,  in  his  dissenting  opinion  in  the  same  case,  in 
commenting  upon  the  presumption  of  law  laid  down  by  the 
court,  that  the  fact  of  the  killing  alone,  when  nothing  else  was 
shown,  constituted  murder,  says : 

"  Such  a  presumption  is  not  supported,  as  it  seems  to  me,  by 
any  binding  authority.  It  had  its  origin  in  a  barbarous  age, 
when  the  rules  of  evidence,  as  now  established,  were  little 
known,  or  very  much  disregarded." 

Perhaps  this  presumption  had  the  same  origin  as  the  pre- 
sumption referred  to  by  Chief  Justice  Waldo,  of  Oregon,  in 
/State  V.  O'N'eil,  9  West  Coast  Eep.,  158,  which  he  says  was 
unheard  of  since  the  time  of  the  Stuarts,  quoting  in  illustra- 
tion of  those  times  the  observation  of  Mr.  Justice  Stephens,  in 
his  History  of  the  Criminal  Law  of  England,  that  "  a  criminal 
trial  in  those  days  was  not  unlike  a  race  between  the  king  and 
the  prisoner,  in  which  the  king  had  a  long  start  and  the 
prisoner  was  heavily  weighted." 

It  is  our  judgment,  based  upon  the  foregoing  considerations, 
that  section  36  of  our  statute  must  be  construed  in  connection 
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with  other  sections  of  the  statute  which  define  the  constituent 
elements  of  crime  generally,  and  the  elements  of  murder 
specially.  Thus  construed,  to  constitute  the  crime  of  murder 
in  either  degree,  there  must  be  the  violation  of  a  public  law 
by  the  killing  of  a  human  being  in  the  peace  of  the  people ;  in 
the  killing  there  must  be  a  union  or  joint  operation  of  act 
and  intention ;  and  the  deed  must  be  malicious  to  such  a  de- 
gree as  to  come  within  the  expression  or  phrase,  "  with  malice 
aforethought,  either  express  or  imvplied."  While  this  statement 
of  the  offense  concedes  that  the  element  of  malice  may  be  im- 
plied, yet  it  is  plain  that  the  implication  is  to  be  made  by  the 
jury  trying  the  cause  from  the  proof  of  facts  and  circumstances 
sufficient  to  warrant  such  implication.  Malice,  in  such  case,  is 
an  inference  of  fact,  and  not  of  law.  Hojyps  v.  People,  31  lU., 
392. 

The  supreme  court  of  Michigan  say,  in  Wellar  v.  People,  30 
Mich.,  20,  that  "  there  is  no  rule  recognized  as  authority  which 
allows  a  conviction  of  murder  where  a  fatal  result  was  not  in- 
tended, unless  the  injury  intended  was  one  of  a  very  serious 
character,  which  might  naturally  and  commonly  involve  loss 
of  life  or  grievous  mischief."  The  court  further  say  that  any 
doctrine  which  would  hold  every  assailant  as  a  murderer, 
where  death  follows  his  act,  would  be  barbarous  and  unreason- 
able. Mr.  Wharton,  in  his  work  upon  Criminal  Evidence 
(section  738),  says  the  doctrine  that  malice  and  intent  are  pre- 
sumptions of  law,  to  be  presumed  from  the  mere  act  of  the 
killing,  belongs,  even  if  correct,  to  purely  speculative  jurispru- 
dence, and  cannot  be  applied  to  any  case  that  can  possibly 
arise  before  the  courts ;  that  in  no  case  can  the  prosecution 
limit  its  proof  to  the  mere  act  of  killing. 

The  several  sections  of  the  statute  being  construed  together, 
as  we  think  they  must  be,  it  is  evident  that,  before  the  accused 
can  be  convicted  of  murder,  or  called  upon  to  produce  evidence 
in  justification  or  mitigation  of  such  an  offense,  the  prosecu- 
tion must  make  out  such  a  case  as  will,  under  the  law,  sustain 
a  verdict  of  guilty.  Proof  of  the  mere  abstract  fact  that  the 
accused  killed  the  deceased  will  not  sustain  such  a  verdict. 
Such  proof  does  not  establish  the  material  elements  of  the 
crime  of  murder.  To  give  the  killing  the  legal  character  of 
murder  it  must  have  been  done  .with  malice  aforethought. 
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This  necessary  ingredient  cannot  be  inferred  from  the  act 
alone,  but  must  be  proved,  or  circumstances  of  the  killing 
proved  from  which  it  can  be  inferred  as  a  fact  in  the  case.  Thq^ 
auerment  of  the  killing  alone  in  the  indictment  would  be  bad, 
and  evidence  limited  to  such  abstract  fact  as  "  A.  killed  B." 
would  be  inadmissible,  as  stating  simply  an  opinion.  The  state 
must  go  further,  and  prove  the  essential  elements  of  the  crime 
charged. 

In  Maker  v.  People,  10  Mich.,  217,  the  court  say: 
"  Homicide,  or  the  mere  killing  of  one  person  by  another, 
does  not  of  itself  constitute  murder.  It  may  be  murder  or 
manslaughter,  or  excusable  or  justifiable  homicide,  and  there- 
fore entirely  innocent,  according  to  the  circumstances  or  dis- 
position or  state  of  mind  or  purpose  which  induced  the  act, 
It  is  not,  therefore,  the  act  which  constitutes  the  offense  or  de- 
termines its  character,  but  the  quo  animo, —  the  disposition  or 
state  of  mind  with  which  it  is  done." 

It  is  necessary,  therefore,  to  constitute  murder  under  a  state 
statute,  that  the  killing  be  done  in  the  mode  described  by  the 
statute.  It  is  only  when,  in  addition  to  the  "  killing,"  facts 
and  circumstances  attending  or  surrounding  the  homicide  are 
laid  before  the  jury  that  the  necessary  inferences  of  fact  to 
complete  the  crime  can  be  rightfully  drawn.  Whart.  Crim. 
Ev.,  §  738.  The  last  mentioned  author  further  says  it  is  per- 
fectly proper  to  tell  a  jury  that,  from  certain  circumstances — 
as  the  use  of  a  deadly  weapon,  severe  wounds  or  threats,— in- 
tent and  malice  may  be  rightly  inferred  as  inferences  of  fact. 
In  regard  to  the  use  of  a  deadly  weapon,  Mr.  Bishop  says: 
"As  a  general  doctrine,  subject  to  some  qualifications,  the 
malice  of  murder  is  conclusively  inferred  from  the  unlawful 
use  of  a  deadly  weapon,  resulting  in  death."  2  Bish.  Crim. 
Proc,  §  680.  An  instruction  to  this  effect  was  given  in  Glem 
V.  State,  31  Ind.,  484,  which  was  held  to  be  erroneous  and  at 
variance  with  principles  which  have  received  the  uniform  sanc- 
tion of  all  the  courts  in  this  country  and  Great  Britain.  The 
objection  was  that  it  was  not  a  conclusive  presumption ;  for,  if 
such,  no  evidence  would  be  admissible  to  show  that  the  act 
was  done  in  necessary  self-defense,  or  that  the  killing  was  ex- 
cusable and  not  felonious. 
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lu  Head  v.  State,  44  Mss.,  736,  it  is  said: 

"  The  use  of  a  deadly  weapon  is  prima  facie  evidence  of 
malice,  because  a  man  must  be  taken  to  intend  tbe  necessary 
and  usual  consequences  of  his  act.  To  shoot  or  stab  or  strike 
with  a  bludgeon  indicates  a  purpose  to  take  hfe ;  but  if  the 
one  ox  the  other  be  employed  to  disable  an  adversary  in  the 
very  act  of  making  a  murderous  and  malicious  assault,  then 
the  presumption  is  overcome.  .  .  .  To  use  a  deadly  weapon 
justifies  the  inference  that  the  accused  meant  to  kill,  but 
whether  he  was  excusable  on  the  ground  of  self-defense  de- 
pends on  the  facts  and  circumstances  with  which  he  was  en- 
vironed at  the  time." 

If  a  person  deliberately  uses  a  deadly  weapon  on  another,  it 
must  be  inferred  from  the  circumstances  showing  the  delibera- 
tion that  it  was  malicious.  Such  circumstances  fully  authorize 
the  jury  to  find  the  ingredient  of  malice.  The  inference  is 
not  drawn  from  the  use  of  the  weapon  only,  but  from  the 
proof  of  its  deliberate  use. 

One  of  the  objections  urged  by  counsel  for  defendant,  Kent, 
to  the  giving  of  section  36  as  an  instruction  to  the  jury,  is  that 
it  is  only  applicable  when  the  prosecution  is  able  to  prove  the 
fact  of  the  killing  without  showing  the  circumstances  of  the 
homicide.  This  objection  results  from  an  erroneous  view  of 
the  statute.  When  the  circumstances  surrounding  the  com- 
mission of  the  homicide  are  produced  in  evidence  on  the  part 
of  the  state,  as  it  is  conceded  they  were  in  this  case,  all  mat- 
ters, if  any,  which  go  to  justify  or  excuse  the  killing  must  be, 
by  the  terms  of  the  section  itself,  considered  in  favor  of  the 
defendant';  and  if  sufficient  to  manifest  that  the  accused  was 
justified  or  excused  in  committing  the  homicide,  he  is  not 
bound  to  prove  it  by  affirmative  evidence  in  his  own  be- 
half. The  duty  of  the  jury  in  such  case  would  be  to  inspect 
and  consider  the  evidence  with  respect  to  its  sufficiency  to  es- 
tablish the  crime.  It  would  also  be  their  duty  to  examine  and 
weigh  the  same  with  respect  to  matters  of  mitigation,  justifica- 
tion or  excuse ;  and  if,  upon  the  whole  evidence,  a  reasonable 
doubt  existed  in  the  minds  of  the  jury  as  to  the  guilt  of  the 
defendant,  it  would  be  their  duty  to  return  a  verdict  of  not 
guilty.     Alexander  v.  People,  96  111.,  96. 
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The  proposition  of  defendant's  counsel  that  the  burden  of 
proof  never  shifts  on  the  defendant  at  any  stage  of  the  pro- 
ceedings is  not  strictly  correct.  It  is  true  the  state  must  prove 
the  offense  charged  beyond  a  reasonable  doubt.  The  statute 
then  casts  the  burden  of  proof  as  to  matters  of  mitigation  or 
excuse  upon  the  defendant.  The  public  prosecutor  cannot  be 
compelled  to  search  for  and  put  in  evidence  all  the  facts 
connected  with  the  transaction,  or  exculpatory  facts  in  the 
prisoner's  favor.  The  policy  of  the  law,  as  evinced  by  the  pre- 
sumption of  innocence  and  the  doctrine  of  reasonable  doubt, 
would  require  the  public  prosecutor  to  introduce  such  proof  as 
wiU  give  a  fair  account  of  the  transaction.  This  being  done, 
it  devolves  upon  the  defendant  to  produce  in  evidence  such 
matters  of  mitigation,  justification,  or  excuse,  if  any  such  exist, 
as  may  tend  to  explain  his  action  and  show  the  necessity  there- 
for ;  otherwise  a  verdict  of  guilty  must  necessarily  be  returned 
against  him.  He  is  not  required  by  the  statute,  however,  to 
prove  such  circumstances  beyond  a  reasonable  doubt,  or  to 
the  extent  of  satisfactorily  estabhshing  his  defense.  He  is  only 
required  to  prove  the  same  as  any  other  facts  are  required  to 
be  proved ;  and  if  the  matters  relied  on  be  supported  by  such 
proof  as  would  produce  a  reasonable  doubt  in  the  minds  of  the 
jury  as  to  the  guilt  of  the  prisoner,  when  the  whole  evidence 
concerning  the  transaction  comes  to  be  considered  by  the  jury, 
the  rule  of  law  is  that  there  must  be  an  acquittal.  Alexander 
V.  People,  96  111.,  96. 

It  is  but  fair  to  the  jury,  upon  whom  is  cast  the  grave  re- 
sponsibility of  determining  the  prisoner's  guilt,,  as  well  as  his 
fate  in  respect  to  life  or  liberty,  that  aU  the  facts  comprising 
the  res  gestae  should  be  spread  before  them ;  and  when  we  con- 
sider that  every  man  is  presumed  to  be  innocent  until  his  guilt 
is  made  to  appear  beyond  a  reasonable  doubt,  and  that  the 
burden  of  proof  to  this  extent  rests  upon  the  state,  it  is  bilt 
fair  to  the  prisoner  that  the  whole  transaction,  and  not  a  select 
part  of  it,  should  be  before  the  jury  to  be  considered  by  them 
as  the  evidence  in  the  case,  and  not  as  the  evidence  of  contest- 
ing parties  in  the  case.  Criminal  prosecutions  are  not  to  be 
regarded  or  conducted  as  contests  between  individuals  respect- 
ing civil  rights,  wherein  advantages  not  reaching  the  merits  may 
be  gained  by  one  party  over  another.     The  policy  of  the  gov- 
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ernment  is  to  punish  only  those  who  violate  the  law,  and  to 
protect  the  innocent  in  all  cases.  Usually  the  character  of  the 
crime  is  demonstrated  by  the  same  evidence  which  estabhshes 
it;  and,  if  the  accused  is  compelled  to  give  in  evidence  some 
of  the  attending  circumstances,  the  same  rule  should  be  applied 
as  if  the  whole  had  been  frankly  presented  by  the  state.  It 
may  therefore  be  laid  down  as  the  established  doctrine  of  this 
state,  that,  as  to  aU  facts  in  evidence  properly  constituting 
part  of  the  res  gestae,  they  are  to  be  considered  by  the  jury,  in 
passing  upon  the  question  of  guilt  or  innocence,  without  dis- 
crimination as  to  the  rules  of  evidence,  whether  introduced  by 
the  prosecutor  or  the  defendant.  Hill  v.  People,  1  Colo.,  452; 
State  V.  Porter,  34  Iowa,  140 ;  Eoscoe,  Crim.  Ev.  (7th  ed.),  135. 

In  Maker  v.  People,  supra,  it  is  held  that  in  criminal  prose- 
cutions the  whole  of  the  res  gestae  should  be  before  the  jury,  so 
as  to  show  the  real  nature,  state  of  mind,  and  intention  with 
which  the  act  was  done ;  that  the  object  of  the  trial  should  be 
to  show  the  real  nature  of  the  whole  transaction,  whether  its 
tendency  be  to  establish  guilt  or  innocence.  It  is  there  sug- 
gested that  any  inference  drawn  from  a  detached  portion  of  an 
entire  transaction  may  be  entirely  false.  In  Wellar  v.  People, 
supra,  the  court  held  it  to  be  the  duty  of  the  prosecutor  in  cases 
of  homicide  to  call  those  witnesses  who  were  present  at  the 
transaction,  or  who  can  give  direct  evidence  on  any  material 
branch  of  it,  unless,  possibly,  where  too  numerous.  In  Hurd 
V.  People,  25  Mich.,  406,  attention  was  called  to  a  fact  often  over- 
looked by  courts  as  well  as  prosecuting  ofiicers,  that  "  a  public 
prosfecutor  is  not  a  plaintiff's  attorney,  but  a  sworn  minister  of 
justice,  as  much  bound  to  protect  the  innocent  as  to  pursue  the 
guilty,  and  he  has  no  right  to  suppress  testimony."  The  last 
case  further  holds  that  the  burden  of  proving  the  res  gestae,  or 
whole  transaction,  so  far  as  the  evidence  thereof  is  attainable, 
rests  on  the  prosecution.  Section  36  of  our  Criminal  Code  does 
not  require  the  prosecution  to  prove  the  entire  transaction,  as 
is  required  in  some  of  the  above  cases,  but,  in  view  of  the 
several  provisions  of  the  statute,  we  hold  that  when  the  proof 
relating  to  the  res  gestae  is  produced,  it  is  then  to  be  considered 
as  a  whole,  regardless  of  the  fact  that  both  parties  were  con- 
cerned in  its  production. 

A  different  rule  of  evidence  prevails  when  the  defendant 
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enters  upon  an  independent  defense,  and  attempts  to  prove  ex- 
trinsic facts  not  arising  out  of  the  res  gestcB,  in  justification  or 
excuse,  or  in  avoidance  of  the  averments  of  the  indictment. 
The  rule  is  that  when  the  defense  set  up  is,  in  itself,  purely  ex- 
trinsic, the  allegations  of  the  indictment  not  being  denied,  it  is 
necessary  that  such  defense  be  sustained  by  a  preponderance 
of  proof.  Defenses  of  this  character  are  licenses,  authority 
from  the  state,  former  conviction,  former  acquittal,  once  in 
jeopardy,  compulsion  of  any  kind,  and,  in  general,  defenses 
which  do  not  traverse  the  indictment,  but  are  in  avoidance  of 
the  allegations  thereof. 

The  extent  to  which  the  proof  must  go  in  making  out  an 
independent  defense  has  been  the  subject  of  much  discussion, 
some  authorities  holding  that  it  is  sufficient  in  any  case  to 
create  a  reasonable  doubt  of  guilt,  while  others  favor  the  doc- 
trine that  the  defense  must  be  made  out  to  the  satisfaction  of 
the  jury.  The  rule  laid  down  in  Wharton's  Criminal  Evidence 
(section  331)  is  that  when  the  case  of  the  prosecution  is  ad- 
mitted, and  the  defense  is  one  exclusively  of  avoidance,  then 
this  defense  must  be  made  out  by  the  defendant  by  a  prepon- 
derance of  proof;  to  which  he  cites  many  authorities.  He 
applies  this  rule  to  all  facts  set  up  by  the  defendant  which  do 
not  traverse  any  averment  of  the  indictment.  In  illustration 
of  the  rule  he  says : 

"  When  the  defendant  sets  up  that  he  acted  under  necessity, 
e.  g.,  under  command  of  a  superior  officer  in  the  time  of  war, 
or  under  compulsion  of  any  kind,  the  burden  is  on  him  in  such 
cases  to  prove  the  defense  he  sets  up,  and  he  must  establish  this 
by  a  preponderance  of  proof,  it  being  an  extrinsic  defense." 
Id.,  §  335.  See,  also.  State  v.  Morphy,  33  Iowa,  278 ;  Com.  v. 
Bayer,  1  AHen,  306. 

We  are  of  opinion  that  the  rule  sanctioned  by  these  authori- 
ties is  well  supported,  and  states  the  correct  doctrine  as  to 
independent  defenses. 

The  rule  relating  to  the  res  gestce,  which  we  have  been  con- 
sidering, applies  to  all  defenses  which  traverse  the  averments 
of  the  indictment  and  go  to  the  essence  of  the  guilt  charged 
against  the  accused.  Within  this  class  may  be  mentioned  self- 
defense,  provocation,  heat  of  blood,  and,  generally,  all  matters 
growing  out  of  the  res  gestae  which  go  to  justify,  extenuate  or 
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excuse  the  crime  charged,  including  the  defense  of  alibi.  Some 
authorities  hold  an  aliK  to  be  an  independent  defense,  not 
coming  within  the  rule  mentioned,  but  the  weight  of  authority 
is  against  this  view.  The  later  authorities  hold  it  to  be  an 
essential  averment  of  the  indictment  that  the  accused  was 
present  and  committed  or  participated  in  the  commission  of 
the  ofifense ;  henoe  this  averment  must  be  established  by  the 
prosecution  beyond  a  reasonable  doubt,  and  if  the  proof  leaves 
it  doubtful  in  the  minds  of  the  jury  whether  the  defendant 
was  present  at  or  absent  from  the  place  at  the  time  the  crime 
was  committed,  he  must  be  acquitted.  Turner  v.  Com.,  86  Pa. 
St.,  Y3;  Howa/rd  v.  State,  50  Ind.,  190;  Follard  v.  State,  53 
Miss.,  416;  Whart.  Crim.  Ev.,  §  333. 

In  respect  to  the  defense  of  insanity,  so  much  conflict  of 
authority  exists  that  we  will  express  no  opinion  as  to  what 
class  of  defenses  it  belongs.  In  the  case  now  being  considered 
no  independent  defense  was  set  up.  The  defendant  relied 
wholly  upon  facts  arising  out  of  the  res  gestae,  traversing  the 
averments  of  the  indictment,  in  which  case  the  rule  obtains 
that  if  the  jury  entertain  a  reasonable  doubt  as  to  the  exist- 
ence of  any  essential  ingredient  necessary  to  constitute  an 
ofifense  charged  or  included  in  the  indictment,  as  to  that  de- 
fense the  defendant  is  entitled  to  an  acquittal.  The  instruc- 
tions given  were  in  accordance  with  the  rule  of  law  in  such 
cases. 

We  have  carefully  examined  all  the  errors  assigned  and  not 
abandoned  in  the  submission  of  the  case  as  advanced  upon  the 
docket,  and  are  of  opinion  that  the  defendant  was  not  preju- 
diced by  the  matters  complained  of  therein.  The  instructions 
given  by  the  court  were  favorable,  rathet"  than  otherwise,  to 
the  defendant,  especially  in  respect  to  the  defenses  by  him  re- 
lied upon.  The  jury  were  sufficiently  advised  as  to  the  maxims 
of  law  concerning  the  burden  of  proof,  reasonable  doubt,  and 
the  presumption  of  innocence.  It  would  seem,  also,  from  the 
character  of  the  verdict  returned,  in  view  of  the  adverse  nature 
of  the  testimony  produced,  considered  as  a  whole,  that  the  jury 
adopted  that  humane  principle  of  the  law,  applicable  in  many 
cases,  that  if  it  is  doubtful  whether  the  prisoner  be  guilty  of  a 
greater  or  less  ofifense,  he  is  only  to  be  convicted  of  the  latter. 

Perceiving  no  error  in  the  record,  judgment  will  be  affirmed. 
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Panton  t.  The  People. 

{114  lU.,  505.) 

MuKDER :  Self-defense  —  Instructions. 

1.  The  belief  necessaet  to  justify  one  in  taking  life  op  assail- 

ant.—  If  a  person  assaulted  in  such  a  manner  and  under  sucli  circum- 
stances as  to  induce  in  him  a  reasonable  and  well-grounded  belief  that 
he  is  actually  in  danger  of  losing  his  life  or  suffering  great  bodily  harm, 
acts  under  such  belief,  he  will  be  justified  in  defending  himself, 
whether  the  danger  is  real  or  only  apparent. 

2.  Instruction  directing  the  jury,  etc.—  An  instruction  that  if  the  jury 

shall  believe,  from  the  evidence,  certain  facts,  they  should  find  the  de- 
fendant guUty  of  murder,  is  erroneous.  It  should  direct  no  more  than 
to  find  him  guilty. 

8.  "  Falsus  in  UNO,  FALSUS  IN  OMNIBUS,"  INSTRUCTION  ON.—  A  olause  in  an 
instruction,  on  the  trial  of  a  party  upon  a  charge  of  m^urder,  who  had 
testified  in  his  own  behalf,  after  reciting  certain  facts,  was  to  this 
effect :  "  And  if,  from  all  such  facts  and  circumstances  in  evidence,  the 
jury  believe  that  he  (the  defendant)  has  testified  falsely  upon  any  ma- 
terial point  in  issue  in  the  case,  then  they  have  the  right  to  entirely 
disregard  his  evidence,  except  so  far  as  it  may  be  corroborated  by  other 
credible  proofs  or  circumstances  in  evidence."  The  instruction  was 
held  erroneous,  in  omitting  the  essential  element  that  the  witness  had 
wilfully  and  knowingly  sworn  falsely. 

4.  Error  without  prejudice. — An  instruction  given  on  the  trial  of  a 
person  upon  the  charge  of  murder,  upon  the  law  of  self-defense,  against 
the  defendant,  though  abstractly  erroneous  may  not  afford  a  ground 
for  a  reversal  of  a  judgment  of  conviction,  where  no  case  of  self- 
defense  is  shown  by  the  evidence. 

Writ  of  error  to  the  Circuit  Court  of  Boone  County,  the  Hon. 
C.  "W.  Upton,  judge,  presiding. 

Mr.  Fromk  Crosby,  Mr.  Ghmies  K  Fuller  and  Mr.  John  A. 
Russel,  for  the  plaintiff  in  error. 

Mr.  A.  J.  Hopkins,  Mr.  K  J.  Aldrich,  Mr.  F.  H.  Thatcher 
and  Mr.  T.  E.  Eyan,  for  the  people. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  court : 

The  judgment  in  this  case  must  be  reversed  for  the  giving  of 

three  erroneous  instructions  on  behalf  of  the  people,  as  follows : 

"  The  court  instructs  the  jury  that  when  a  person  charged 

with  murder,  and  not  affected  with  insanity  as  explained  to 

you,  sets  up  as  a  justification  or  defense  that  he  killed  such 
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person  in  self-defense,  to  make  such  plea  of  self-defense  avaU- 
ing  it  must  appear  that  the  danger  was  so  urgent  and  pressing 
that  in  order  to  save  his  own  life  or  to  prevent  his  receiving 
great  bodily  harm,  the  killing  of  the  other  was  absolutely 
necessary ;  and  it  must  appear,  also,  that  the  person  killed  was 
the  assailant,  or  that  the  slayer  had  really  and  in  good  faith 
endeavored  to  dechne  any  further  struggle  before  the  mortal 
blow  was  given. 

"  The  court  instructs  the  jury  that  it  is  not  every  degree  or 
kind  of  insanity  that  will  excuse  the  commission  of  a  criminal 
act,  and  in  this  case,  if  you  believe,  from  the  evidence,  beyond 
a  reasonable  doubt,  that  the  defendant  committed  the  homi- 
cide charged,  and  at  the  time  of  committing  the  same  that  he 
was  able  to  distinguish  between  right  and  wrong,  and  knew 
that  the  act  committed  was  wrong  and  in  violation  of  law,  and 
that  he  was  liable  to  be  punished  therefor,  and  that  he  had  the 
power  to  abstain  therefrom,  then,  no  matter  what  delusion  he 
may  have  had,  or  what  tendency  to  insanity  from  hereditary 
causes,  such  insanity  would  not  constitute  a  legal  defense  in 
this  case,  and  you  should  find  him  guilty  of  murder. 

"  The  court  instructs  the  jury  that  by  a  statute  in  this  state 
the  prisoner  is  permitted  to  testify  in  his  own  behalf,  but  by 
such  permission,  under  the  statute,  the  jury  are  not  bound  to 
accept  of  the  prisoner's  statements  upon  the  witness  stand  as 
to  the  truth.  They  have  the  right,  in  determining  how  much, 
if  any,  credence  they  will  give  to  his  statements,  to  take  into 
consideration  the  facts  and  circumstances  in  evidence  in  the 
case,  the  manner  and  conduct  of  the  prisoner  while  on  the  wit- 
ness stand,  his  interest  in  the  result  of  the  suit ;  and  if,  from 
all  such  facts  and  circumstances  in  evidence,  the  jury  believe 
that  he  has  testified  falsely  upon  any  material  point  in  issue  in 
this  case,  then  they  have  the  right  to  entirely  disregard  his  evi- 
dence, except  so  far  as  it  may  be  corroborated  by  other  credi- 
ble proofs  or  circumstances  in  evidence  in  this  case."  ^ 

In  Eoach  et  al.  v.  The  People,  11  111.,  26,  a  like  instruction  as 
the  first  was  held  erroneous,  in  that  it  would  convey  to  the 
minds  of  the  jury  the  idea  that  the  defendants  could  not  sustain 
their  alleged  justification  of  self-defense  unless  their  danger 
was  not  only  apparently  imminent,  but  was  actual  and  posi- 
tive.  This  court  has  repeatedly  held,  that  if  the  defendant  was 
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assaulted  by  the  deceased  in  such  a  manner  as  to  induce  in  him 
a  reasonable  and  well  grounded  belief  that  he  was  actually  in 
danger  of  losing  his  life  or  suffering  great  bodily  harm,  when 
acting  under  such  reasonable  belief  he  was  justified  in  defend- 
ing himself,  whether  the  danger  was  real  or  only  apparent. 
Campbell  v.  The  People,  16  111.,  17 ;  Sohnier  v.  The  People,  23 
id.,  28 ;  Davison  v.  The  People,  90  id.,  221. 

The  last  clause  of  the  second  above  instruction  was  wrong 
in. saying,  "  and  you  should  find  him  guilty  of  murder."  Under 
an  indictment  for  murder  a  defendant  may  be  found  guilty  of 
manslaughter,  and  the  jury,  here,  should  have  been  left  free  to 
find  in  that  respect,  without  being  directed  by  the  court  how 
they  should  find.  The  court  should  have  said  no  more  in  such 
respect  in  the  instruction  than  that  the  jury  should  find  the 
defendant  guilty. 

The  last  clause  of  the  third  above  instruction,  "  and  if,  from 
all  such  facts  and  circumstances  in  evidence,  the  jury  believe 
that  he  has  testified  falsely  upon  any  material  point  in  issue  in 
this  case,  then  they  have  the  right  to  entirely  disregard  his 
evidence,  except  so  far  as  it  may  be  corroborated  by  other 
credible  proofs  or  circumstances  in  evidence  in  this  case,"  was 
erroneous,  in  omitting  the  essential  element  that  the  witness 
had  wilfully  or  knowingly  sworn  falsely.  Brennan  v.  The 
People,  15  111.,  512;  City  of  Chicago  v.  Smith,  48  id.,  107;  Pol- 
lard V.  The  People,  69  id.,  148. 

Of  the  first  instruction,  although  abstractly  erroneous,  it 
might  be  said  that  it  did  the  defendant  no  harm,  and  was  not 
ground  for  reversal  because  of  there  being  no  case  of  self- 
defense  presented  by  the  evidence.  Leach  v.  The  People,  53 
111.,  818;  Wilson  v.  The  People,  94  id.,  327;  Ritzman  v.  The 
People,  110  id.,  362.  But  the  two  other  instructions,  especially 
the  last,  can  hardly  be  passed  over  as  harmless,  as  not  calcu- 
lated to  prejudice,'  and  as  not  actually  prejudicing  the  de- 
fendant. 

The  judgment  is  reversed  and  the  cause  remanded. 

Judgment  reversed. 

Note. —  The  doctrine  of  self-defense. —  In  the  case  of  Commonwealth  v. 
Self  ridge,  reported  in  Wharton  on  Homicide,  Parker,  J.,  charging  the  trial 
jury,  laid  down  the  dccti-ine  of  self-defense  as  follows : 

"First,    A  man  who,  in  the  lawful  pursuit  of  his  business,  is  attacked  by 
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another,  under  circumstajices  which  denote  an  intention  to  take  away  his 
life  or  do  him  some  enormous  bodily  harm,  may  lawfully  kill  the  assailant, 
provided  he  use  all  the  means  in  his  power,  otherwise,  to  save  his  own  life 
or  prevent  the  intended  harm  —  such  as  retreating  as  far  as  he  can,  or  dis- 
abling his  adversary,  without  kUling  him,  if  it  be  in  his  power. 

"Secondly.  When  the  attack  upon  him  is  so  sudden,  fierce  and  violent 
that  a  retreat  would  not  diminish  but  increase  his  danger,  he  may  instantly 
kill  his  adversary  without  retreating  at  all. 

"Thirdly.  When,  from  the  nature  of  the  attack,  there  is  reasonable 
ground  to  beUeve  that  there  is  a  design  to  destroy  his  life  or  commit  any 
felony  upon  his  person,  the  killing  of  the  assailant  will  be  excusable  homi- 
cide, although  it  should  afterward  appear  that  no  felony  was  intended. 

"  Of  these  three  propositions,  the  last  is  the  only  one  which  wUl  be  con- 
tested anywhere ;  and  this  will  not  be  doubted  by  any  one  who  is  conversant 
with  the  principles  of  the  criminal  law.  Indeed,  if  this  last  proposition  be 
not  true,  the  preceding  ones,  however  true  and  universally  admitted,  would, 
in  most  cases,  be  entirely  inefficacious.  And  when  it  is  considered  that  the 
jury  who  try  the  cause  are  to  decide  upon  the  grounds  of  apprehension,  no 
danger  can  flow  from  the  example.  To  illustrate  this  principle  take  the 
following  case :  A. ,  in  the  peaceable  pursuit  of  his  affairs,  sees  B.  rushing 
rapidly  towards  him,  with  an  outstretched  arm  and  a  pistol  in  his  hand,  and 
using  violent  menaces  against  his  life  as  he  advances.  Having  approached 
near  enough,  in  the  same  attitude,  A.,  who  has  a  club  in  his  hand,  strikes 
B.  over  the  head  before  or  at  the  instant  the  pistol  is  discharged,  and  of  the 
wound  B.  dies.  It  turns  out  that  the  pistol  was  loaded  with  powder  only, 
and  that  the  real  design  of  B.  was  only  to  terrify  A.  WUl  any  reasonable 
man  say  that  A.  is  more  criminal  than  he  would  have  been  if  there  had  been 
a  bullet  in  the  pistol?  Those  who  hold  such  doctrine  require  that  a  man  so 
attacked  must,  before  he  strike  the  assailant,  stop  and  ascertain  how  the 
pistol  is  loaded  —  a  doctrine  which  would  entirely  take  away  the  essential 
right  of  self-defense.  And  when  it  is  considered  that  the  jury  who  try  the 
cause,  and  not  the  party  killing,  are  to  judge  of  the  reasonable  grounds  of 
his  apprehension,  no  danger  can  be  supposed  to  flow  from  this  principle." 

Commenting  further  on  the  principle  thu-dly  above  laid  down,  the  learned 
judge  says : 

"  But  whether  the  flring  of  the  pistol  was  before  or  after  a  blow  struck 
by  the  deceased,  there  is  another  point  of  more  importance  for  you  to  set- 
tle, and  about  which  you  must  make  up  your  minds  from  all  the  circum- 
stances proved  in  the  case:  such  as  the  rapidity  and  violence  of  the  attack, 
the  nature  of  the  weapon  with  which  it  was  made,  the  place  where  the  catas- 
trophe happened,  the  muscular  debility  or  vigor  of  the  defendant,  and  his 
power  to  resist  or  fly.  The  point  I  mean  is,  whether  he  could  probably  have 
saved  himself  from  death  or  enormous  bodily  harm  by  retreating  to  the 
wall  or  throwing  himself  into  the  arms  of  friends  who  would  protect  him. 
This  is  the  real  stress  of  the  case.  If  you  believe,  under  all  the  circum- 
stances, that  the  defendant  could  have  escaped  his  adversary's  vengeance 
at  the  time  of  the  attack,  without  killing  him,  the  defense  set  up  has  failed, 
and  the  defendant  must  be  convicted.  If  you  believe  his  only  rfesort  for 
safety  was  to  take  the  life  of  his  antagonist,  he  must  be  acquitted,  unless 
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his  conduct  has  been  such  prior  to  the  attack  upon  him  as  will  deprive  him 
of  the  privilege  of  setting  up  a  defense  of  this  nature.  It  has,  however, 
been  suggested  by  the  defendant's  counsel,  that,  even  if  his  life  had  not  been 
in  danger  or  great  bodily  harm,  but  only  disgrace  was  intended  by  the  de- 
ceased, there  are  certain  principles  of  honor  and  natural  right  by  which  the 
killing  may  be  justified.  These  are  principles  which  you,  as  jurors,  and  I, 
as  a  judge,  cannot  recognize.  The  laws  which  we  are  sworn  to  administer 
are  not  founded  upon  them.  Let  those  who  choose  such  principles  for  their 
guidance  erect  a  court  for  the  trial  of  points  and  principles  of  honor ;  but 
let  the  courts  of  law  adhere  to  those  principles  which  are  laid  down  in  the 
books,  and  whose  wisdom  ages  of  experience  have  sanctioned.  I  therefore 
declare  it  to  you  as  the  law  of  the  land,  that,  unless  the  defendant  has  sat- 
isfactorily proved  to  you  that  no  means  of  saving  his  life  or  his  person  from 
the  great  bodily  harm  which  was  apparently  intended  by  the  deceased 
against  him,  except  killing  his  adversary,  were  in  his  power,  he  has  been 
guilty  of  manslaughter,  notwithstanding  you  may  believe  with  the  grand 
jury  who  found  the  biU  that  the  case  does  not  present  the  least  evidence  of 
malice  or  premeditated  design  in  the  defendant  to  kill  the  deceased  or  any 
other  person.'' 

In  United  States  v.  Wiltberger,  3  Wash.  C.  C,  515,  Washington,  J.,  in 
chaxgiag  the  jury  with  reference  to  the  plea  of  self-defense,  stated : 

"  The  present  case  is  one  which  the  defendant's  coixnsel  have  contended 
is  justified  by  law  —  justified,  they  say,  upon  the  ground  of  self-defense. 

"  As  to  this,  the  law  is  that  a  man  may  oppose  force  to  force,  in  defense 
of  his  person,  his  family  or  property,  against  one  who  manifestly  endeavors, 
by  surprise  or  violence,  to  commit  a  felony,  as  murder,  robbery,  or  the  like. 

"  In  this  definition  of  justifiable  homicide,  the  following  particulars  are 
to  be  attended  to :  The  intent  must  be  to  commit  a  felony.  If  it  be  only  to 
commit  a  trespass,  as  to  beat  the  party,  it  will  not  justify  the  killing  of  the 
aggressor.  No  words,  no  gestures,  however  insulting  and  irritating,  not 
even  an  assault,  wiU  afford  such  justification,  although  it  may  be  sufficient 
to  reduce  the  offense  from  murder  to  manslaughter.  In  the  next  place,  the 
intent  to  commit  a  felony  must  be  apparent,  which  will  be  sufficient,  al- 
though it  should  afterwards  turn  out  that  the  real  intention  was  less  crim- 
inal, or  was  even  innocent.  This  apparent  intent  is  to  be  collected  from  the 
attending  circumstances,  such  as  the  manner  of  the  assault,  the  nature  of 
the  weapons  used,  and  the  like ;  and  lastly,  to  produce  this  justification,  it 
must  appear  that  the  danger  was  imminent,  and  the  species  of  resistance 
used  necessary  to  avert  it." 

In  The  State  v.  Crawford,  66  Iowa,  318,  Rothrook,  J.,  says:  "  Counsel  for 
defendant  make  objection  to  the  following  clause  in  one  of  the  instructions 
given  by  the  court  to  the  jury,  to  wit :  '  One  may  lawfully  do  violence  to 
the  person  of  another  when  it  is  absolutely  necessary,  or  reasonably  seems 
to  be  absolutely  necessary  to  do  so,  for  the  preservation  of  his  own  Ufe  or 
the  protection  of  his  own  person  from  great  injury.'  The  use  of  the 
word  'absolutely'  in  connection  with  the  apprehended  danger  is  objected 
to  as  going  beyond  the  rule  which  excuses  homicide  when  the  slayer,  with- 
out fault,  reasonably  apprehends  death  or  gi-eat  bodily  harm.  We  do  not 
think  the  instruction  is  objectionable  in  this  respect.     Its  purport  merely  is 
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that  the  danger  must  appear  to  the  defendant  to  be  actual,  and  absolutely 
require  him  to  defend  himself." 

In  The  State  v.  Thompson,  9  Iowa,  188,  the  defendant  asked  the  court  to 
charge  the  jury  that  if  the  defendant  was  a  cripple,  and  so  disabled  as  to 
be  unable  to  defend  himself  by  any  other  method  in  his  immediate  power 
than  by  resorting  to  a  deadly  weapon,  he  would  be  excusable  in  using  such 
weapon  to  protect  his  person  from  a  violent  battery  and  beating. 

This  instruction  the  coiu-t  refused  to  give,  but  charged  the  jury  as  follows : 

"  1.  That  although  the  deceased  may  have  menaced  and  threatened  to 
assault  the  prisoner  with  his  fists,  the  prisoner  was  not  justified  in  repelling 
such  an  assault  by  resorting  to  a  concealed  deadly  weapon,  and  using  it  in 
Buch  a  manner  as  to  produce  death. 

"  3.  That  while  a  person  is  not  bound  to  retreat  from  a  place  where  he 
may  rightfully  remain,  and  may  lawfully  repel  a  threatened  assault,  and  to 
that  end  may  use  force  enough  to  repel  the  assailant,  yet  he  has  no  right  to 
repel  a  threatened  assault  with  naked  fists  by  the  use  of  a  deadly  weapon 
in  a  deadly  manner,  and  which  he  has  concealed  up  to  the  time  of  its  \ise. 

"  3.  Before  a  party  is  justified  in  resorting  to  a  concealed  deadly  weapon, 
and  using  it  in  a  deadly  manner,  it  must  appear  that  he  was  in  imminent 
peril  of  death  or  great  bodily  harm,  or  that  a  reasonable  man  under  like 
circumstances  would  have  reasonable  grounds  to  believe  that  he  was  in  peril 
of  losing  his  hfe  or  sustaining  great  bodily  harm,  and  that  he  could  not 
otherwise  have  saved  his  life  or  person  from  great  bodily  harm." 

Stockton,  J.,  delivering  the  opinion  of  the  supreme  court,  says: 

"It  appeared  in  evidence  that  the  deceased  had  assaulted  the  defendant, 
and  pursued  him  with  a  heavy  board,  sufiBcient  to  do  great  bodily  injury ; 
that  he  threw  down  the  board  and  followed  defendant  in  a  threatening 
manner,  but  having  no  visible  weapon ;  and  that  while  defendant  was  re- 
treating and  the  deceased  pursuing,  and  had  arrived  within  a  few  feet  of 
him,  the  defendant  turned  and  shot  the  deceased.  The  evidence  further 
showed  that  some  ten  days  or  two  weeks  before  the  killing  the  defendant 
had  been  severely  injured  by  a  fall  from  a  horse,  and  some  of  his  ribs 
broken,  and  was  a  cripple ;  and  that  deceased  was  a  quarrelsome  and  vio- 
lent man,  and  would  resort  to  deadly  weapons  or  anything  in  his  power, 
when  engaged  in  conflict.     .     .    . 

"  We  think  there  was  no  error  in  the  refusal  of  the  court  to  give  the  instruc- 
tion asked.  A  party  may  repel  force  by  force  in  the  defense  of  his  person, 
habitation  or  property,  against  one  who  manifestly  intends  or  endeavors,  by 
violence  or  surprise,  to  commit  a  known  felony  upon  either ;  and  if  a  conflict 
ensue  in  such  case,  and  he  takes  life,  the  killing  is  justifiable.  To  make  a 
homicide  excusable  on  the  ground  of  seK-def  ense,  the  danger  must  be  shown 
to  be  actual  and  urgent.  No  contingent  necessity  will  avail.  It  must  be 
proved  that  the  assault  was  imminently  perilous ;  and  without  there  be  a 
plain  manifestation  of  a  felonious  intent,  no  assault  wiU  justify  killing  the 
assailant." 

In  Davison  v.  The  People,  90  HI.,  331  (339),  Mr.  Jvistice  Walker,  com- 
menting upon  the  facts  in  evidence  and  the  instructions  given  in  the  case, 
says: 

"It  is  urged  that  the  third  instruction  given  for  the  people  is  erroneous. 
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It  informs  the  jury  that  the  accused  would  not  be  justified  in  killing  de- 
ceased to  prevent  a  trespass  to  his  real  estate,  unless  it  was  upon  his  dwelUng- 
house.  We  apprehend  that  no  well  considered  case  has  gone  the  length  of 
holding  that  a  person  may  kill  another  to  prevent  a  mere  trespass  to  his 
property.  A  man's  house  is  his  castle,  and  he  may  defend  it  even  to  the 
taking  of  life,  if  necessary  or  apparently  necessary  to  prevent  persons  from 
forcibly  entering  it  against  his  will,  and  when  warned  not  to  enter  and  to 
desist  from  the  use  of  force.  The  law  affords  ample  redress  for  trespasses 
committed  on  a  man's  land,  but  does  not  sanction  the  taking  of  life  to  pre- 
vent it.  The  owner  may,  no  doubt,  oppose  force  with  force  to  protect  his 
property  from  injury  or  destruction,  but  not  to  the  extent  of  taking  life,  or 
in  excess  of  the  necessity  of  the  case.  When  he  carries  resistance  to  excess 
and  uses  more  force  than  is  reasonably  necessary,  he  becomes  a  wrong-doer. 
This  instruction  was  correct.  We  are  aware  of  no  well  considered  case  that 
has  gone  further  than  this  instruction  announces  the  rule. 

"  We  perceive  no  error  in  the  fifth  of  the  people's  instructions.  It  informs 
the  jury  that,  to  justify  killing  in  self-defense,  the  '  danger  musf  be  so  urgent 
and  pressing  that,  in  order  to  save  his  own  life  or  prevent  his  receiving  great 
bodily  harm,  the  killing  of  the  other  was  absolutely  necessary  or  apparently 
necessai-y.'  In  the  case  of  Campbell  v.  The  People,  16111.,  17,  it  was  held 
that  the  danger  need  not  be  real,  but  apparent,  and  so  urgent  as  to  excite  a 
reasonable  and  well  grounded  fear  of  losing  his  hf e  or  suffering  great  bodily 
harm,  to  justify  the  accused  in  defending  himself  by  taking  the  life  of  his 
assailant.  This  instruction  clearly  announces  the  same  rule.  We  fail  to  see 
that  it  could  have  been  misunderstood  by  the  jury. 

"  It  is  urged  that  the  sixth  of  the  people's  instructions  is  also  vicious.  It 
is  claimed  it  deprives  tlie  accused  of  the  right  of  judging  from  his  stand- 
point whether  or  not  the  danger  to  him  was  so  imminent  as  to  justify  him 
in  using  the  pistol  in  defense.  We  are  not  able  to  see  that  it  is  subject  to 
this  criticism.  He  was  bound  to  decline  the  combat  in  good  faith,  and  was 
bound  to  use  all  means  that  would  be  adopted  by  reasonable  men  to  procure 
their  safety  under  similar  circumstances.  He  had  no  right  to  take  the  life 
of  deceased,  unless  it  was  apparently  necessary,  and  the  necessity,  real  or 
apparent,  so  pressing  as  to  exclude  all  other  reasonable  means  of  safety,  be- 
fore he  could  be  justified  in  slaying  his  assailant.  And  this  is  all  this  instruc- 
tion required." 

In  Jackson  v.  The  State,  77  Ala.,  18,  Clopton,  J.,  says: 

"  The  essential  elements  of  self-defense  may  be  regarded  as  beyond  doubt 
or  controversy.  These  are:  1.  The  defendant  must  be  free  from  fault; 
that  is,  he  must  not  say  or  do  anything  for  the  purpose  of  provoking  a  diffi- 
culty, nor  must  he  be  disregardful  of  the  consequence  in  this  respect.  3. 
There  must  be  a  present  impending  peril  to  lite  or  of  great  bodily  harm,  either 
real,  or  so  apparent  as  to  create  the  bona  fide  behef  of  an  existing  necessity ; 
and  3.  There  must  be  no  convenient  or  reasonable  mode  of  escape  by  retreat 
or  declining  the  combat." 

The  rule  is  to  submit  to  the  jury,  as  a  question  of  fact,  the  inquiry  as  to 
whether  the  party  assailed  could  have  conveniently  and  safely  retreated 
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without  apparently  putting  himself  at  a  probable  disadvantage.  De  Arman 
V.  The  State,  77  Ala.,  10. 

In  The  State  v.  Scott,  4  IredeU  (N.  C),  409,  Ruffin,  C.  J.,  said: 

"  The  belief  that  a  person  designs  to  kill  me  will  not  prevent  my  killing 
him  from  being  murder,  unless  he  is  making  some  attempt  to  execute  his 
design,  or,  at  least,  is  in  an  apparent  situation  to  do  so,  and  thereby  induces 
me  reasonably  to  think  that  he  intends  to  do  it  immediately.'' 

In  Isaacs  v.  The  State,  35  Texas,  174,  the  trial  court,  in  charging  the  jury, 
said: 

"If  the  party  has  time  and  opportunity,  with  safety  to  himself,  to  re- 
sort to  other  means  to  protect  himself,  then  he  is  not  justiiiable  in  killing. 
It  is  the  necessity  of  the  case,  and  that  only,  which  justifies  the  killing. 
On  that  necessity  the  right  to  kill  rests,  and  when  the  necessity  ceases  the 
right  no  longer  exists.  This  limitation  which  the  law  puts  on  the  right  of 
self-defense  is  founded  on  the  same  law  of  nature  and  reason  which  gives 
the  right  of  defense ;  and  it  does  not  restrain  it,  but  protects  It  and  prevents 
its  abuse  by  those  who  would,  under  its  color  and  the  pretense  of  defense, 
seek  to  gratify  revenge  or  an  occasion  to  kill." 

"  If,  then,  under  these  rules,  you  believe  the  accused  acted  only  in  his  nec- 
essary self-defense,  you  vrill  find  him  '  not  guilty ; '  but  if  you  believe 
otherwise  from  the  facts,  that  the  accused  might  with  safety  to  himself  have 
avoided  the  confiict  and  all  danger  by  other  means  than  killing  or  retreating ; 
or  that  at  the  time  of  the  killing  he  was  not  in  immediate  danger  of  serious 
bodily  harm  then  about  to  be  inflicted,  or  that  he  had  sought  to  contest  and 
provoke  the  attack  on  him  in  revenge  for  previous  difficulties  or  quarrels, 
then  he  was  not  justifiable,  and  you  will  inquire  whether  the  killing  was 
manslaughter  or  murder." 

The  jury  found  the  defendant  guilty  of  murder  in  the  second  degree  and 
assessed  his  punishment  at  twenty  years'  confinement  in  the  penitentiary. 
The  supreme  court  approved  the  charge  and  sustained  the  judgment. 

In  Staffer  v.  The  State,  15  Ohio  St.,  47,  the  plaintiff  in  error  was  indicted 
for  the  murder  of  one  Montgomery  Webb,  and  upon  the  trial  was  found 
guilty  of  manslaughter  and  sentenced  to  the  penitentiary  for  six  yeai-s. 
After  evidence  was  introduced  by  the  state  tending  to  prove  that  the  plaint- 
iff made  an  assault  upon  Webb  in  the  street,  with  intent  to  murder  him  with 
a  knife,  and  that  in  the  conflict  which  ensued  Webb  was  killed  by  him, 
the  plaintiff  in  error  gave  evidence  tending  to  prove  that  he  desisted  from 
the  conflict,  declined  further  combat,  and  retreated  rapidly  a  distance  of 
one  hundred  and  fifty  feet  and  took  refuge  in  the  house  of  a  stranger,  where 
he  shut  and  held  the  door ;  that  Webb,  Webb's  brother  and  one  Dingman 
immediately  pursued,  throwing  stones  at  him  and  crying,  "kill  him,"  as  he 
retreated,  and,  forcibly  opening  the  door,  they  entered  the  house  and  assaulted 
him,  and  in  the  conflict  which  immediately  ensued,  Webb  was  killed. 

Upon  this  state  of  the  evidence,  counsel  for  the  plaintiff  in  error  requested 
the  court  to  instruct  the  jury  that  the  killing  of  Webb  would  be  excusable, 
although  the  accused  should  have  made  the  assault  upon  him  with  the 
malicious  intent  of  killing  hitn,  if  the  jury  should  find  that,  before  Webb 
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had  received  any  injury,  the  accused  desisted  from  the  conflict  and,  in  good 
faith,  declined  further  combat,  and  retreated  to  a  place  which  he  might  rea- 
sonably regard  as  a  place  of  security,  and  that  Webb  and  those  in  concert 
with  him  immediately  pursued  and  forcibly  entered  such  place,  and  there 
made  an  assault  upon  the  accused  in  such  manner  as  to  warrant  him  in  be- 
lieving that  his  life  was  in  danger  at  the  hands  of  Webb,  and  without  delib- 
eration or  malice,  and  to  save  his  own  life,  he  took  that  of  Webb. 

This  instruction  the  court  refused  to  give,  but  in  substance  charged  the 
jury  that,  under  such  circumstances,  the  accused  would  be  guilty  of  man- 
slaughter, provided  they  "should  regard  the  conduct  of  Webb  from  the 
commencement  of  the  conflict  in  the  street  to  the  time  of  the  conflict  in  the 
house  as  continuous." 

Ranney,  J.,  delivering  the  opinion  df  the  court,  said: 

"A  line  of  distinction  must  somewhei-e  be  drawn,  which,  leaving  the 
originator  of  a  combat  to  the  necessary  consequences  of  his  illegal  or  mali- 
cious conduct,  shall  neither  impose  upon  him  punishments  or  disabilities 
unknown  to  the  law,  nor  encourage  his  adversary  to  wreak  vengeance  upon 
him  rather  than  resort  to  the  legal  tribunals  for  redress ;  and  we  think,  upon 
principle  and  the  decided  weight  of  authority,  it  lies  precisely  where  we 
have  indicated.  While  he  remains  in  the  conflict,  to  whatever  extremity 
he  may  be  reduced,  he  cannot  be  excused  for  taking  the  life  of  his  antago- 
nist to  save  his  own.  In  such  case,  it  may  be  rightfully  and  truthfully  said 
that  he  brought  the  necessity  upon  himself  by  his  own  criminal  conduct. 
But  when  he  has  succeeded  in  wholly  withdrawing  himself  from  the  contest, 
and  that  so  palpably  as  at  the  same  time  to  manifest  his  own  good  faith,  and  to 
remove  any  just  apprehension  from  his  adversary,  he  is  again  remitted  to 
his  right  of  self-defense,  and  may  make  it  effectual  by  opposing  force  to  force, 
and,  when  all  other  means  have  failed,  may  legally  act  upon  the  instinct  of 
self-preservation  and  save  his  own  life  by  sacrificing  the  hf e  of  one  who  per- 
sists in  endangering  it." 

In  The  State  v.  Linney,  51  Mo.,  40,  Wagner,  J.,  iu  delivering  the  opinion, 
of  the  court,  said : 

"There  is  certainly  no  law  to  justify  the  proposition  that  a  man  may  be 
the  assailant  and  bring  on  an  attack,  and  then  claim  exemption  fromithe 
consequence  of  killing  his  adversary  on  the  ground  of  self-defense.  While 
a  man  may  act  safely  on  appearances,  and  is  not  bound  to  wait  until  a  blow 
is  received,  yet  he  cannot  be  the  aggressor  and  then  shield  himself  on  the 
assumption  that  he  was  defending  himself." 

In  Shorter  v.  The  People,  2  N.  Y.,  193,  Bronson,  J.,  delivering  the  opinion 
of  the  court,  said : 

"  When  one  who  is  without  fault  himself  is  attacked  by  another  in  such 
a  manner,  or  under  such  circumstances,  as  to  furnish  reasonable  grounds 
for  apprehending  a  design  to  take  away  his  life  or  to  do  him  some  great 
bodily  harm,  and  there  is  reasonable  ground  for  believing  the  danger  immi- 
nent that  such  design  will  be  accomplished,  I  think  he  may  safely  act  upon 
appearances,  and  kill  the  assailant,  if  that  be  necessary  to  avoid  the  appre- 
hended danger ;  and  the  killing  will  be  justifiable,  although  it  may  after- 
wards turn  out  that  the  appearances  were  false,  and  there  was  in  fact 
neither  design  to  do  him  serious  injury,  nor  danger  that  it  would  be  done. 
Vol.  V— 38 
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He  must  decide,  at  hia  peril,  upon  the  force  of  the  circumstances  in  which 
he  is  placed ;  for  that  is  a  matter  which  will  be  subject  to  judicial  review. 
But  he  wUl  not  act  at  the  peril  of  making  that  guilt,  if  appearances  prove 
false,  which  would  be  innocence  had  they  proved  tme.  .  .  .  When  a 
man  is  struck  with  the  naked  hand,  and  has  no  reason  to  apprehend  a  de- 
sign to  do  him  any  great  bodily  harm,  he  must  not  return  the  blow  with  a 
dangerous  weapon.  (Is  this  so  if  a  man  is  attacked  by  a  pugilist  or  a  bully?) 
After  a  conflict  has  commenced  he  must  quit  it,  if  he  can  do  so  in  safety, 
before  he  kills  his  adversary ;  and  I  hardly  need  add,  that  if  his  adversary 
ti-y  to  escape,  he  must  not  pinrsue  and  give  him  fatal  blows  with  a  deadly 
weapon." 

So  in  Logue  v.  Commonwealth',  2  Wright  (Pa.),  265,  Thompson,  J.,  quoting 
the  language  used  by  Bronson,  Justice,  in  the  case  of  Shorter  v.  The  People, 
says: 

"  I  take  the  rule  to  be  settled,  that  the  killing  of  one  who  is  an  assailant 
must  be  under  a  reasonable  apprehension  of  loss  of  life  or  great  bodily 
harm,  and  the  danger  must  appear  so  imminent  at  the  moment  of  the  assault 
as  to  present  no  alternative  of  escaping  its  consequences  but  by  resistance. 
Then  the  killing  may  be  excusable,  even  if  it  turn  out  afterwards  that  there 
was  no  actual  danger. 

"  The  law  of  self-defense  is  a  law  of  necessity,  and  that  necessity  must 
be  real,  or  bear  all  the  semblance  of  reality,  and  appear  to  admit  of  no 
other  alternative,  before  taking  life  will  be  justifiable  or  excusable.  When- 
ever it  is  set  up,  the  case  will  always  call  for  a  most  careful  and  searching 
scrutiny,  to  be  sure  that  it  rests,  where  alone  it  can  rest,  on  the  ground  of 
real  or  apparently  real  necessity." 

In  The  Stale  v.  Harris,  1  Jones  (N.  C),  190,  Nash,  Ch.  J.,  in  delivering 
the  opinion  of  the  court,  said : 

"  The  first  objection  to  the  charge  is,  as  to  the  prisoner  having  reasonable 
ground  to  believe  that  the  deceased  intended  to  take  his  life  or  rob  him. 
The  prisonei-'s  counsel  contended  that,  if  the  prisoner  was  mistaken  in  be- 
lieving that  the  deceased  intended  to  kill  or  rob  him,  yet,  if  he  believed  his 
life  was  in  danger,  or  he  was  in  danger  of  being  robbed,  and  acted  on  that 
belief,  it  would,  at  most,  have  been  manslaughter.  His  honor  laid  down 
the  law  upon  that  subject,  and  stated,  whenever  there  is  reasonable  gi-ound 
to  believe  there  is  a  design  to  destroy  life,  to  rob  or  commit  a  felony,  the 
killing  will  be  justifiable.  But  it  is  for  the  jury,  and  not  the  prisoner,  to 
judge  of  the  reasonable  ground  of  the  apprehension.  We  see  no  error  in 
these  directions.  It  is  the  course  which  that  humane  man  and  excellent 
judge,  Sir  Michael  Foster,  pursued  in  a  case  before  him.  A  man  was  in- 
dicted for  the  murder  of  his  wife.  He  had  in  the  morning  loaded  his  gun, 
in  the  hope  of  finding  some  game ;  being  disappointed,  he  discharged  the 
load,  and  put  the  gun  in  a  safe  place.  During  his  absence,  a  servant,  with- 
out his  knowledge,  took  the  gun,  loaded  it  and  went  after  some  game,  and. 
while  the  prisoner  was  still  absent,  returned  it  to  the  place  from  which  he 
had  taken  it,  where  the  prisoner  found  it,  in  all  appearance,  as  he  had  left 
it.  The  gun  was  carried  into  the  room  where  his  wife  was.  He  took  it  up, 
touched  the  trigger,  the  gun  went  off  and  killed  his  wife.  I  did  not  in- 
quire, says  Justice  Foster,  whether  the  poor  man  had  examined  the  gun  be- 
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fore  he  carried  it  home  (where  the  accident  occurred),  but,  being  of  opinion, 
upon  the  whole  evidence,  that  he  had  reasonable  ground  to  believe  that  it 
was  not  loaded,  I  directed  the  jury  that,  if  they  were  of  the  same  opinion, 
to  acquit  him." 

Previous  threats  and  character  of  deceased  for  violence,  as  bearing  upon 
the  doctrine  of  self-defense. —  In  Orainger  v.  The  State,  5  Yerger  (Tenn.), 
459,  Catron,  Ch.  J.,  laid  down  the  rule  that  if  a  man,  through  fear  or 
cowardice,  killed  another  under  the  impression  that  great  bodily  injury  was 
about  to  be  inflicted  upon  him,  the  killing  would  be  in  self-defense.  But  if 
he  thought  his  assailant  intended  to  commit  a  battery  upon  him,  less  vio- 
lent, to  prevent  which  he  killed  him,  it  was  manslaughter. 

In  Rippy  v.  The  State,  3  Head  (Tenn.),  317,  Caruthers,  J.,  commenting 
upon  the  doctrine  of  the  Grainger  case,  last  above  cited,  says  that  no  case 
has  been  more  perverted  and  misapplied  by  advocates  and  juries.  He 
further  adds : 

"  The  law  on  this  subject  is,  that,  to  excuse  homicide,  the  danger  of  life 
or  great  bodily  injury  must  either  be  real  or  honestly  believed  to  be  so  at 
the  time,  and  upon  sufficient  grounds.  It  must  be  apparent  and  imminent. 
Previous  threats,  or  even  acts  of  hostihty,  how  violent  so  ever,  wiU  not,  of 
themselves,  excuse  the  slayer,  but  there  must  be  some  words  or  overt  acts  at 
the  time  clearly  indicative  of  a  present  purpose  to  do  the  injury.  Past 
threats  and  hostile  actions,  or  antecedent  circumstances,  can  only  be  looked 
to  in  connection  with  present  demonstrations  as  grounds  of  api^rehension. 
To  constitute  the  defense,  the  belief  or  apprehension  of  danger  must  be 
founded  on  sufficient  circumstances  to  authorize  the  opinion  that  the  deadly 
purpose  then  exists,  and  the  fear  that  it  will  at  that  time  be  executed. 
The  character  of  the  deceased  for  violence,  as  well  as  his  animosity  to  the 
defendant,  as  indicated  by  words  and  actions  then  and  before,  are  proper 
matters  for  the  consideration  of  the  jury  on  the  question  of  reasonable 
apprehension.  Even  if  sufficient  cause  to  fear  does  exist,  but  the  deed  is 
not  perpetrated  under  the  apprehension  it  is  calculated  to  inspire,  or  the  fear 
is  feigned  or  pretended,  the  defense  will  not  be  available." 

This  character  of  evidence  is  admissible  only  when  a  case  of  self-defense 
is  shown.    Harrison  v.  Com. ,  79  Va. ,  374 ;  State  v.  Watson,  36  La.  Ann. ,  148. 

In  Bohannon  v.  Commonwealth,  8  Bush  (Ky.),  481,  Lindsay,  J.,  after 
reviewing  the  earlier  cases  in  that  court  on  the  doctrine  of  self-defense,  and 
after  quoting  a  passage  from  East's  Pleas  of  the  Crown,  says : 

"  The  doctrine  of  this  author  (East)  seems  to  be  that  fear,  though 
grounded  upon  the  fact  that  one  lies  in  wait  to  take  a  party's  life,  or  upon 
the  murderous  threats  of  a  desperate  and  determined  enemy,  will  not,  in 
the  absence  of  actual  danger  at  the  time,  justify  the  party  so  endangered  or 
threatened  in  slaying  his  adversary.  But  that  when  this  lying  in  wait  or 
these  threats  have  been  accompanied  by  an  actual  attempt  to  kill,  and  from 
all  the  attendant  circumstances  the  party  in  danger  believes,  and  has  the 
right  to  believe,  that  he  can  escape  the  constantly  impending  danger  which 
becomes  imminent  whenever  his  foe  is  present  in  no  other  way  except  to 
kill  such  foe,  he  is  not  obliged,  when  he  may  casually  meet  him,  to  fly  for 
safety  nor  to  await  his  attack. 

"  However  this  may  be,  the  threats  of  even  a  desperate  and  lawless  man 
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do  not  and  ought  not  to  authorize  the  person  threatened  to  take  his  life ; 
nor  does  any  demonstration  of  hostiUty  short  of  a  manifest  attempt  to  com- 
mit a  felony  justify  a  measure  so  extreme.  But  when  one's  Ufe  has  been 
repea,tedly  threatened  by  such  an  enemy,  when  an  actual  attempt  has  been 
made  to  assassinate  him,  and  when,  after  all  this,  members  of  his  family 
have  been  informed  by  his  assailant  that  he  is  to  be  killed  on  sight,  we  hold 
that  he  may  lawfully  arm  himself  to  resist  the  threatened  attack.  He  may 
leave  his  home  for  the  transaction  of  his  legitimate  business  or  for  any  law- 
ful and  proper  purpose ;  and  if,  on  such  an  occasion,  he  casually  meets  his 
enemy,  having  reason  to  believe  him  to  be  armed  and  ready  to  execute  his 
murderous  intentions,  and  he  does  believe,  and  from  the  threats,  the  per- 
vious assault,  the  character  of  the  man  and  the  circumstances  attending  the 
meeting,  he  has  the  right  to  believe,  that  the  presence  of  his  adversary  puts 
his  life  in  imminent  peril,  and  that  he  can  secure  his  personal  safety  in  no 
other  way  than  to  kill  liim,  he  is  not  obliged  to  wait  until  he  is  actually 
assailed.  He  may  not  hunt  his  enemy  and  shoot  him  down  like  a  wild 
beast,  nor  has  he  the  right  to  bring  about  an  unnecessary  meeting  in  order 
to  have  a  pretext  to  slay  him ;  but  neither  reason  nor  the  law  demands  that 
he  shall  give  up  his  business  and  abandon  society  to  avoid  such  meeting." 
I  In  The  State  v.  Barfleld,  8  Iredell  (N.  C),  344,  Ruffin,  Ch.  J.  (Battle,  J., 
dissenting),  says: 

"  It  is  too  much  to  stake  the  life  of  one  man  upon  the  fears  of  another  of 
danger  from  him,  merely  upon  his  character  for  turbulence,  and  when  he 
is  making  no  assault.  Such  would  be  the  case  here,  if  the  evidence  had 
been  received,  for  the  prisoner's  own  witnesses  proved  that  there  was  no 
assault  on  him.  It  is  the  fact,  and  not  the  fear  of  an  assault,  that  exten- 
uates the  killing,  upon  the  supposition  that  it  instantly  arouses  the  resent- 
ment to  an  uncontrollable  pitch.  It  is  possible,  where  the  case  is  one  of 
circumstantial  evidence,  and  there  is  no  direct  proof  of  the  quarrel  and 
combat,  that  evidence  of  the  character  of  the  deceased  might  be  mercifully 
left  to  the  jury,  in  aid  of  their  inquiries  into  the  origin  and  progress  of  the 
conflict  in  which  the  prisoner  took  the  other's  life."  This  principle  is  sus- 
tained by  the  late  case  of  Hawthorns  v.  The  State,  61  Miss.,  749.  See,  also. 
State  V.  Keene,  50  Mo.,  357;  People  v.  Lambert,  17  Cal.,  316. 

In  Franklin  v.  The  State,  39  Ala.,  14,  Walker,  J.,  says :  "  When  the  con- 
duct of  the  deceased,  although  in  itself  innocent,  is  Such  that,  illustrated  by 
his  character,  its  tendency  is  to  excite  a  reasonable  belief  of  imminent  peril, 
the  evidence  ought  to  be  admitted,  and  the  question  of  its  effect  left  to  the 
determination  of  the  jury.  It  would  be  for  the  court  to  determine,  in  every 
case,  whether  the  facts  are  such  as  wUl  justify  the  admission  of  the  evidence, 
as  it  is  its  duty  to  determine,  before  receiving  in  evidence  the  declarations 
of  third  persons,  whether  they  are  part  of  the  res  gestce." 

In  Tlie  People  v.  Lamb,  41  N.  Y.,  360,  Davies,  Ch.  J.,  says:  "It  is  con- 
ceded that  such  evidence  can  only  be  proper  in  a  case  where  the  evidence 
shows  that  there  was  an  assault  committed  or  threatened  by  the  deceased 
upon  the  prisoner,  and  a  doubt  was  created  whether  the  homicide  was  per- 
petrated from  malice  or  to  repel  such  assault,  and  from  a  principle  of  self- 
defense.  Now,  it  has  been  shown,  and  it  is  submitted  conclusively,  that  no 
such  question  legitimately  arose  upon  the  evidence  in  this  case.    The  de- 
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ceased  was  not  shown  to  have  committed  any  assault  upon  the  prisoner,  nor 
did  she  threaten  to  commit  any.  There  was  no  foundation,  therefore,  for 
the  position  that  the  prisoner  committed  the  homicide  in  self-defense,  or 
from  any  apprehension  of  great  or  any  bodily  harm." 

Such  evidence  is  inadmissible  unless  preceded  by  some  hostile  act  toward 
accused.  State  v.  Bridwell,  36  La.  Ann. ,  859.  Before  such  evidence  is  admis- 
sible it  must  appear  that  the  prisoner  had  been  assailed .  Doyal  v.  State,  70  Ga. , 
134.  And  that  deceased  intended  to  harm  defendant.  Creswell  v.  State,  14 
Tex.  Ct.  App.,  1.  When  the  evidence  shows  a  malicious  and  deliberate 
taking  of  Ufe,  evidence  of  the  turbulent,  quarrelsome  and  dangerous  disposi- 
tion of  deceased  should  not  be  received.    McKeon  v.  People,  6  Col.,  348. 

In  Brown  v.  The  State,  74  Ala.,  478,  it  was  held  that  on  a  murder  trial 
declarations  by  the  deceased,  who  was  killed  in  a  hand-to-hand  encounter, 
that  "  I  would  have  gotten  him  if  he  had  not  been  too  quick  for  me,"  which 
were  admitted  as  dying  declarations,  were  admissible  to  show  the  animus 
of  the  deceased  as  bearing  upon  the  defendant's  plea  of  self-defense.  How- 
ever, Brickell,  C.  J.,  dissented  from  this  opinion. 

In  Boyle  V.  The  State,  97  Ind.,  322,  which  was  a  trial  for  murder,  the  de- 
fendant pleaded  in  self-defense  that  when  he  shot  the  deceased  the  latter 
was  striking  at  him  with  a  knife,  and  it  was  held  that  evidence  to  the  effect 
that  the  night  before  the  deceased  told  the  defendant  of  two  felonious  as- 
saults which  he  had  committed,  and  that  he  preferred  a  knife  to  a  pistol,  as 
more  effective,  was  admissible  as  showing  that  defendant  had  ground  for 
believing  that  the  attack  on  hhn  was  felonious. 

Burden  of  proof.— la  The  State  v.  Fowler,  52  Iowa,  103  [106],  Day,  J., 
said: 

"  The  court  gave  the  jury  some  general  instructions  upon  the  doctrine  of 
self-defense.  The  defendant  asked  the  court  to'instruct  the  juiy  as  follows : 
'  The  burden  of  proving  that  the  defendant  was  not  acting  in  self-defense  is 
upon  the  state,  and  this  it  must  prove  beyond  a  reasonable  doubt,  and  if  it 
has  faUed  so  to  do  you  should  acquit.' 

"  No  instruction  embodying  this  thought  was  given.  The  burden  of  proof 
is  upon  the  state  to  show,  from  the  circumstances  attending  the  commission 
of  the  offense,  that  the  defendant  did  not  act  in  self-defense.  State  v. 
Morphy,  33  Iowa,  270;  State  v.  Porter,  34  id,,  181  (140)."  See,  also.  Tweedy 
V.  The  State,  5  Iowa,  433;  The  People  v.  Schryver,  42  N.  Y.,  1. 

It  would  seem  that  after  the  state  makes  out  its  case,  the  burden  of  prov- 
ing an  independent  defense,  based  upon  facts  which  do  not  form  a  part  of 
the  res  gestae,  rests  upon  the  accused.  But  the  rule  is  otherwise  as  to  all 
matters  growing  out  of  the  res  gestae  which  tend  to  extenuate  the  offense 
or  disprove  the  charge.  As  to  such  matters  it  is  hardly  correct  to  say  that 
the  burden  of  proof  is  ever  cast  upon  the  defendant.  The  state  must  make 
out  its  whole  case  in  the  first  instance,  after  which  the  defendant  may  or 
may  not  introduce  matters  in  defense,  mitigation  or  justification,  and 
whether  he  do  or  not,  if,  upon  the  whole  evidence,  the  jury  entertain  a  rea- 
sonable doubt  of  the  guilt  of  the  accused,  he  is  entitled  to  an  acquittal. 
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Caee  V.  State. 
(43  Arkansas,  99.) 

Murder:  Arrest  —  Felon  resisting  or  flying  may  be  slain — Evidence — Res 
gestce  —  Principal  and  accessory  —  Unlawful  combination. 

1.  Impbaching  character  of  witness. —  The  state  cannot  impeach  the 
character  of  a  witness,  nor  discredit  him  before  the  jury,  nor  impair 
the  weight  of  his  testimony  by  evidence  that  he  had  been  indicted  for 
a  felony. 

3.  Res  oEST^ffi!  are  the  stjrrounding  facts  op  a  transaction,  explana- 
tory of  an  act,  or  showing  a  motive  for  acting.  They  may  be  sub- 
mitted to  the  jury  provided  they  can  be  established  by  competent 
means,  sanctioned  by  the  law,  and  afford  any  fair  presumption  or  in- 
ference as  to  the  question  in  dispute. 

3.  Same.— Circumstances   and   declarations    contemporaneous  with  the 

main  fact  under  consideration,  or  so  neaiiy  related  to  it  as  to  illustrate 
its  character  and  the  state  of  mind,  sentiments  and  disposition  of  the 
actors,  are  parts  of  the  res  gestce  —  are  regarded  as  verbal  facts  indicat- 
ing a  present  purpose  and  intention,  and  therefore  admitted  in  proof  as 
any  other  material  facts. 

4.  Duty  of  trial  courts  in  admitting  evidence. — The  circuit  courts 

should,  in  the  trial  of  criminal  causes,  ^dmit  all  testimony  offered,  of 
which  they  doubt  the  competency. 

5.  Pursuer  mat  slat  a  felon  if  he  resist  or  fly. —  If  a  felon  resist 

arrest  or  fly  so  that  lie  cannot  possibly  be  apprehended  alive  by  those 
who  pursue  him,  whether  private  persons  or  public  ofiBcers,  with  or 
without  a  warrant  from  a  magistrate,  he  may  be  lawfully  slain  by 
them. 

6.  Same  —  But  in  such  case  it  must  appear  that  a  felony  has  been 

committed. — Where  a  felony  has  in  fact  been  committed,  either  an  offi- 
cer or  a  private  citizen  who  has  reasonable  ground  to  suspect  a  particu- 
lar person,  may,  acting  in  good  faith,  arrest  him,  without  incuiTing  any 
liability,  civil  or  criminal,  though  the  suspicion  prove  unfounded.  But 
if  no  offense  be  in  fact  committed,  a  private  person  making  such  ari-est 
will  not  be  justified  by  such  suspicion  and  good  faith,  though  an  officer 
will  be. 

7.  Conspirators  jointly  liai^jle  for  result  of  unlawtul  combina- 

tion.—  When  persons  combine  to  do  an  unlawful  thing,  if  the  act  of 
one  proceeding  according  to  the  common  plan  ends  in  a  criminal  re- 
sult, though  not  the  particular  result  intended,  all  are  liable. 

Appeal  from  Howard  Circuit  Court.    Hon.  H.  B.  Stuart, 
Circuit  Judge. 

Dan  W.  Jones,  J.  E.  Borden  and  W.  O.  Whipple,  for  appel- 
lants. 

C.  B.  Moore,  attorney-general,  contra. 
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SsEiTH,  J.  After  the  case  of  Carr  et  al.  v.  State,  reported  in 
42  Ark.,  204,  had  been  remanded  to  the  circuit  court,  Oarr 
elected  to  sever,  was  put  upon  trial,  convicted  of  murder  in  the 
first  degree,  and  a  second  time  sentenced  to  be  hanged.  The 
evidence  amply  justified  the  verdict,  and  the  court  successfully 
ran  the  gauntlet  of  passing  upon  twenty-six  prayers  for  direc- 
tions prepared  by  the  energetic  counsel  for  the  prisoner. 

Two  of  the  defendant's  witnesses  were  required  to  answer, 
upon  cross-examination,  if  they  had  not  once  been  indicted  for 
this  same  murder. 

It  was  not  competent  for  the  state  to  impeach  the  char- 
acter of  these  witnesses,  or  discredit  them  before  the  jury,  or 
impair  the  weight  of  their  testimony  in  this  manner.  Anderson 
V.  State,  34  Ark.,  257. 

When,  before  final  submission  of  the  cause,  irrelevant  evi- 
dence which  had  been  admitted  was  withdrawn  from  the  jury 
and  they  instructed  to  disregard  it,  the  presumption  is  that  the 
jury  based  their  verdict  upon  legal  evidence  only.  Pennsylvam,ia 
Co.  V.  Bay,  102  U.  S.,  451. 

The  court  afterwards  repaired  this  error  by  directing  the 
jury  to  exclude  from  their  consideration  and  pay  no  attention 
to  the  fact  that  these  witnesses  had  previously  been  under 
indictment  for  the  same  offense. 

The  defendant  also  offered  to  prove  by  a  witness  that  he  and 
some  twenty  or  thirty  other  colored  men  assembled,  on  the 
night  before  Wyatt  was  killed,  at  a  church  in  Hempstead 
county,  near  the  house  of  "Wyatt,  who  resided  in  Howard,  for 
the  purpose  of  concerting  means  to  secure  his  arrest ;  that  they 
had  reasonable  grounds  to  believe  that  he  had  just  before  com- 
mitted two  distinct  felonies  in  Hempstead,  namely,  an  assault 
with  intent  to  kill,  and  an  attempt  to  ravish.  That  they  were 
acting  under  legal  advice,  or  supposed  they  were;  that  the 
meeting  on  the  following  morning  was  to  carry  into  execution 
the  plan  and  design  then  formed  and  entered  into,  the  sole  ob- 
ject being  to  arrest  Wyatt  and  take  him  before  a  magistrate  to 
be  dealt  with  according  to  law,  and  not  to  kill  him  or  in  any 
wise  to  do  him  bodily  injury.  But  the  court  rejected  the  evi- 
dence. 

Res  gestm  are  the  surrounding  facts  of  a  transaction,  explan- 
atory of  an  act,  or  showing  a  motive  for  acting.     They  are 
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proper  to  be  submitted  to  a  jury,  provided  they  can  be  estab- 
lished by  competent  means,  sanctioned  by  the  law,  and  afford 
any  fair  presumption  or  inference  as  to  the  question  in  dispute. 
The  fact  that  "Wyatt  came  to  his  death  by  violence  at  the 
hands  of  a  mob,  of  which  Carr  was  the  ringleader,  not  being 
seriously  controverted,  it  became  necessary  to  determine 
whether  malice  entered  as  an  ingredient  into  such  killing;  and 
if  so,  then  whether  it  was  accompanied  by  those  evidences  of 
dehberation  and  premeditation  which  characterize  the  highest 
degree  of  murder.  Now  circumstances  and  declarations  which 
were  contemporaneous  with  the  main  fact  under  consideration, 
or  so  nearly  related  to  it  as  to  illustrate  its  character  and  the 
state  of  mind,  sentiments  or  dispositions  of  the  actors,  are  parts 
of  the  res  gestcB. 

They  are  regarded  as  verbal  facts,  indicating  a  present  pur- 
pose and  intention,  and  are  therefore  admitted  in  proof  like 
any  other  material  facts.  1  Gr.  Ev.,  sees.  108-111 ;  Wharton's 
Or.  Ev.,  sees.  262-270;  1  Bishop,  Cr.  Pro.,  sees.  1083-1087; 
Clinton  V.  Estes,  20  Ark.,  216;  Beaver  v.  Taylor,  1  Wall,  637; 
Insurance  Co.  v.  Mosley,  8  id.,  637. 

Thus  on  the  trial  of  Lord  George  Gordon  for  treason,  the 
cry  of  the  mob  who  accompanied  the  prisoner  on  his  enterprise 
was  received  in  evidence,  as  forming  part  of  the  res  gestm  and 
showing  the  character  of  the  principal  fact.  24  Howell's  St. 
Tr.,  542. 

In  Pitman  v.  State,  22  Ark.,  254,  uncommunicated  threats, 
made  by  the  deceased  on  the  day  of  the  killing,  were  admitted. 

Nor  need  any  such  declarations  be  strictly  coincident  as  to 
time,  if  they  are  generated  by  an  excited  feeling  which  ex- 
tends without  biBak  or  let  down  from  the  moment  of  the 
event  they  illustrate.  But  they  must  stand  in  immediate  causal 
relation  to  the  act,  and  become  part  either  of  the  action  imme- 
diately preceding  it,  or  of  action  which  it  immediately  pre- 
cedes.    Wharton's  Cr.  Ev.,  sec.  263 ;  2  Bishop,  Cr.  Pro.,  sec.  625. 

Thus  in  Cornelius  v.  State,  12  Ark.,  782,  Avhen  defendant  was 
tried  for  larceny  of  his  neighbor's  cow,  and  it  was  proved  he 
had  killed  the  cow  in  his  pen  about  3  A.  M.,  declarations  made 
the  night  before,  in  presence  of  his  family  and  visitors,  of  his 
intention  to  kill  the  cow  before  day  and  sell  her  for  beef,  and 
that  he  had  authority  from  the  owner  so  to  do,  if  he  would 
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pay  for  her,  and  directions  given  to  his  slaves  in  reference  to 
the  matter,  were  adjudged  to  be  competent  evidence  to  show 
his  intentions  in  killing  the  cow. 

Evidence,  then,  of  what  was  done  and  said  at  the  church  on 
the  night  before,  was  clearly  admissible  provided  any  connec- 
tion is  shown  between  those  proceedings  and  the  subsequent 
homicide.  And  the  exclusion  of  the  same  was  a  reversible 
error.  For  appellate  courts  are  not  at  liberty  to  speculate  what 
effect  the  evidence  would  have  had,  if  admitted,  or  whether 
it  would  have  altered  the  result.  On  the  contrary,  we  are 
bound  to  reverse  for  any  erroneous  ruling  below,  which  pre- 
vents a  party  from  getting  his  case  properly  before  the  jury. 
In  other  words  we  are  bound  to  see  that  he  has  a  fair  trial. 
And  in  this  connection  we  recommend  to  the  circuit  judges,  in 
the  trial  of  criminal  cases,'to  admit  all  testimony  that  may  be 
offered,  about  the  competency  of  which  they  are  in  doubt. 
For,  if  the  accused  be  guilty,  he  will  be,  in  the  vast  majority  of 
instances,  convicted,  notwithstanding  the  admission  of  such 
evidence.  Whereas  the  rejection  of  it,  if  it  turns  out  to  be 
competent  evidence,  is  fatally  erroneous. 

Two  other  questions  are  presented  by  the  record,  which  it  is 
deemed  important  to  discuss,  because  they  are  reasonably  sure 
to  arise  upon  a  second  trial.  The  court  was  requested  to  charge 
that,  by  the  laws  of  this  state,  any  private  person  may  arrest 
one  who,  he  has  reasonable  cause  to  believe,  has  been  guilty  of  a 
felony.  Therefore,  if  the  jury  should  find  from  the  evidence 
that  Carr  had,  on  the  31st  of  July,  1883,  reasonable  grounds 
to  believe  that  Wyatt  had  attempted  to  commit  a  rape  or  an 
assault  with  intent  to  kill,  and  that  Carr  was  engaged  in  secur- 
ing his  arrest  therefor,  he  hatl  a  right  to  visit  Wyatt's  place 
for  that  purpose  without  a  warrant  and'to  take  steps  necessary 
to  that  end ;  and  it  is  immaterial  whether  "Wyatt  had  in  fact 
been  guilty  of  any  crime.  And  this  request  was  repeated  in 
several  forms,  all  of  which  were  denied. 

"  A  private  person  may  make  an  arrest  where  he  has  reason- 
able grounds  for  believing  that  the  person  arrested  has  com- 
mitted a  felony."     Gantt's  Dig.,  sec.  1679. 

This  statute  is  in  affirmance  of  the  common  law.  "  If  a 
person,  having  actually  committed  a  felony,  will  not  suffer  him- 
self to  be  arrested,  but  stand  on  his  own  defense,  or  fly,  so  that 
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he  cannot  possibly  be  apprehended  alive  by  those  who  pursue 
him,  whether  private  persons,  or  public  ofllcers,  with  or  with- 
out a  warrant  from  a  magistrate,  he  may  be  lawfully  slain  by 
them."     1  Hawkins,  P.  C,  p.  81,  sec.  11. 

"  If  a  felony  be  committed  and  the  felon  fly  from  justice,  or  a 
dangerous  wound  be  given,  it  is  the  duty  of  every  man  to  use 
his  best  endeavors  for  preventing  an  escape ;  and  if  in  the  pur- 
suit the  felon  be  killed,  when  he  cannot  be  otherwise  overtaken, 
the  homicide  is  justifiable.  This  rule  is  not  confined  to  those 
who  are  present,  so  as  to  have  ocular  proof  of  the  fact,  or  to 
those  who  first  come  to  the  knowledge  of  it;  for  if  in  these 
cases  first  pursuit  be  made,  and  2,  fortiori  if  hue  and  cry  be  levied, 
all  who  join  in  aid  of  those  who  began  the  pursuit  are  under 
the  same  protection  of  the  law."     1  East,  P.  C,  298. 

Here  the  rule  is  stated  with  its  limitations,  namely :  That  if 
the  offense  has  been  in  fact  committed,  and  an  individual  has 
reasonable  cause  to  suspect  a  particular  person,  he  may,  acting 
in  good  faith,  arrest  him,  without  incurring  any  liability,  civil 
or  criminal,  should  the  suspicion  prove  unfounded.  And  when 
the  felony  is  past,  the  only  distinction  between  the  power  of  an 
officer  and  a  private  person  arresting  without  a  warrant  is  this : 
"  Should  the  one  arrested  be  found  not  to  be  guilty,  the  private 
person  will  not  be  justified  unless  an  offense  has  been  commit- 
ted by  some  one;  while  the  officer  is  justified  though  no  offense 
has  been  committed ;  yet  both  must  have  had  reasonable  cause 
to  suspect  the  one  apprehended.  For  when  a  charge  of  this 
high  nature  is  made  to  an  officer,  he  is  bound  to  act  upon  it 
and  pursue  and  arrest  the  suspected  pei'son  at  once;  and  it 
would  block  the  wheels  of  justice  if  he  could  not  do  his  official 
duty  without  being  answerable,  "fehould  the  event  prove  that 
the  reasonable  suspicion  could  not  be  made  good  by  evidence." 
1  Bishop,  Cr.  Pro.,  sees.  168,  181. 

There  was  no  proof  in  this  case  that  Wyatt  had  committed 
any  felony. 

The  court  gave  this  instruction,  which  is  rather  too  favorable 
to  the  defendant :  "  If  the  defendant  was  jointly  with  others  as- 
sembled together  in  the  commission  of  a  trespass,  or  perpetra- 
tion of  a  crime,  and  one  or  more  did  a  criminal  thing  in  no 
way  connected  with  the  joint  understanding,  the  defendant  is 
not  liable." 


ANDERSON  v.  THE  STATE.  4.4.$ 

The  law  upon  this  subject  is,  that  "  a  man  may  be  guilty  of 
a  wrong  which  he  did  not  specifically  intend,  if  it  came  natur- 
ally or  even  accidentally  from  some  other  specific,  or  a  general, 
evil  purpose.  When,  therefore,  persons  combine  to  do  an  un- 
lawful thing,  if  the  act  of  one,  proceeding  according  to  the 
common  plan,  terminate  in  a  criminal  result,  though  not  the 
particular  result  meant,  all  are  liable."  Bishop,  Cr.  Law,  sec. 
636,  and  authorities  there  cited. 

Thus  in  Stephens  v.  State,  a  recent  unreported  decision  of  the 
supreme  court  of  Ohio,  where  several  agreed  to  rob  a  mau  at 
his  house  and  one  remained  outside  on  guard,  while  the  others 
went  inside,  and,  in  order  to  rob  him,  killed  him,  it  was  held 
that  the  one  outside  was  guilty  of  murder  also,  although  mur- 
der was  not  contemplated  in  their  conspiracy,  but  it  was  the 
only  means  of  accomplishing  their  ends. 

Reversed  and  remanded  for  a  new  trial. 


Andeeson  v.  The  State. 
(73  Ga.,  98.) 


MxTKDKE :  Continuance  —  Discretion   of  court  —  Bill  of  exceptions  —  Con- 
fessions. 

1.  The  SHOWiNa  in  support  of  a  motion  for  continuance,  on  the  ground 
of  the  absence  of  witnesses,  should  be  full,  satisfactory  and  direct  as 
to  the  material  allegations  necessary  for  that  purpose ;  it  should  appear 
that  there  is  no  other  witness  present  by  whom  the  defendant  can  sat- 
isfactorily prove  the  same  facts,  and  that  such  facts  would  be  evidence 
in  the  case. 

3.  Discretion  of  the  couet.— Continuances  of  a  criminal  case,  after  the 
first  term,  rest  in  the  sound  discretion  of  the  court ;  and  even  at  the 
first  term,  all  discretion  is  not  denied  to  the  judge. 

3.  The  bill  of  exceptions  should  specify  plaiuly  the  decision  complained 

of.  An  assignment  of  error  that  the  entire  charge  is  erroneous  is  too 
general,  if  any  part  of  it  be  correct. 

4.  While  confessions  of  guilt  should  be  received  with  great  caution,  and 

will  not,  alone,  justify  a  conviction,  yet  if  they  should  be  corroborated 
by  circumstances,  they  would  be  sufficient  for  that  purpose. 

5.  Preliminary  examination  as  to  admissibility  of  confessions.— Where 

the  preliminary  examination  as  tQ  the  admissibility  of  confessions  was 
conducted  in  the  presence  of  the  jury,  and,  being  found  competent, 
they  were  admitted,  this  was  not  such  error  as  would  require  a  new 
trial ;  aliter,  had  the  confessions  been  inadmissible. 
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Before  Judge  Adams.    Mcintosh  Superior  Court. 

Garrard,  Meldrim  cfe  Fraser,  for  plaintifif  in  error. 
C.  Anderson,  attorney-general;   W.   O.   Charlton,   solicitor- 
general,  by  Harrison  (&  Peeples,  for  the  state. 

Hall,  Justice.  The  prisoner  and  his  brother,  Pompey  An- 
derson, were  indicted  jointly  for  the  murder  of  Chance  Brown. 
When  the  case  was  called,  the  defendants  severed,  and  the 
prisoner  was  put  upon  his  trial.  He  moved  for  a  continuance, 
and  put  his  showing  in  writing,  to  the  effect  that  Barbara  An- 
derson, and  other  witnesses  subpoenaed  for  them,  were  absent 
without  his  consent,  etc.,  on  account  of  sickness;  that  he 
expected  to  prove  by  them  that  Pompey  Anderson  was  absent 
from  the  scene  of  the  homicide  at  the  time  it  was  committed, 
and  could  not  have  participated  therein.  This  showing  for  a 
continuance  was  overruled,  and  the  trial  proceeded.  The 
defendant  was  convicted,  and  made  a  motion  for  a  new  trial 
upon  various  grounds,  which  was  overruled  by  the  -court.  In 
this  motion  was  included  the  judgment  overruling  the  continu- 
ance. The  evidence  upon  which  the  defendant  was  convicted 
consisted  principally  of  his  own  confessions,  made  to  one 
McGriff,  who  was  confined  in  Mcintosh  jail  at  the  time  defend- 
ant was  committed,  and  who  thereafter  occupied  with  him  the 
same  cell  in  the  prison.  Defendant  stated  to  McGriff  that  he 
"  would  not  be  there,  if  it  were  not  for  his  brother ;  that  Chance 
had  detected  Pompey  killing  his  hog,  and  that  Pompey  had 
come  to  him  (Robert)  and  advised  him  of  the  fact,  saying  they 
must  put  an  end  to  Chance;  that  he  (Robert)  had  then,  at 
Pompey's  instance,  gone  to  Chance's  house,  and  asked  him  if  it 
was  true  he  had  said  Pompey  had  stolen  his  hog.  Chance  said 
he  had.  That  he  then  asked  him  if  he  would  show  him  the 
place  where  he  caught  Pompey,  and  Chance  assenting,  they 
thereupon  walked  to  the  spot  together,  Pompey,  by  arrange- 
ment, being  stationed  there  with  his  gun ;  that  on  reaching  the 
spot,  he  (Robert)  struck  Chance  on  the  forehead  with  his  stick, 
and  Pompey  shot  him  in  the  head  from  behind ;  that  they  then 
concluded,  from  the  fact  that  Patsy  had  seen  Chance  and  Rob- 
ert go  off  together,  that  they  were  in  a  bad  fix,  and  to  secure 
themselves,  it  was  necessary  to  kill  the  woman,  whereupon  it 
was  agreed  that  Pompey  having  killed  Chance,  Robert  should 
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kill  Patsy,  his  wife.  In  pursuance  of  this  arrangement,  they 
proceeded  to  Chance's  house,  and  Robert,  inserting  the  gun 
through  a  oracle,  shot  her  as  she  sat  by  the  fire. 

1.  There  was  no  error  in  disallowing  the  motion  for  a  con- 
tinuance or  in  refusing  a  new  trial  upon  that  ground.  The 
presiding  judge  seems  to  have  thought  that  sufficient  diligence 
had  not  been  shown  in  procuring  the  attendance  of  these  ab- 
sent witnesses,  for,  in  certifying  this  ground  of  the  motion,  he 
states  that  the  case  was  sounded  some  days  previous  to  the 
trial,  with  the  object,  which  he  then  announced,  of  ascertain- 
ing whether  everything  was  in  readiness,  and,  if  parties  so  de- 
sired, of  having  witnesses  sent  for;  that  the  defendant  and  his 
counsel,  although  present,  gave  the  court  no  intimation  of  the 
absent  witnesses,  but  permitted  the  case  to  be  marked  ready, 
the  court  acting  under  the  idea  that  the  defendant  was  pre- 
pared for  trial.  Whether  the  court  was  right  or  wrong  in  sup- 
posing that  there  was  a  want  of  diligence  in  procuring  the 
attendance  of  these  witnesses,  yet  we  are  well  satisfied  that  the 
case  should  not  have  been  postponed  because  of  their  absence. 

The  absence  of  Pompey  Anderson  from  the  scene  of  this 
double  murder,  at  the  time  it  was  committed,  did  not  account 
for  the  prisoner's  whereabouts,  and  did  not  negative  the  fact 
that  he  made  to  McGriff  the  full  and  circumstantial  confession 
deposed  to  by  him,  and,  if  admissible  at  all,  could  have  had 
only  a  remote  bearing  upon  that  issue.  The  showing  did  not 
set  forth  that  the  defendant  had  no  other  witnesses  by  whom, 
he  could  prove  the  same  facts,  nor  could  this  requirement  oi' 
the  law  have  been  complied  with,  as  the  prisoner,  on  his  trial 
introduced  at  least  three  other  witnesses  who  testifie'd  to  sub- 
stantially the  same  facts.  In  Allen,  v.  The  State,  10  Ga.,  85, 
this  court  held  that  the  affidavit  for  a  continuance  should  be 
full,  satisfactory  and  direct  as  to  the  material  allegations  nec' 
essary  for  that,  purpose,  and  should  state  that  there  is  no  other 
witness  present  by  whom  the  party  can  satisfactorily  prove  the 
same  facts.  It  should  appear,  further,  that  the  facts  expected 
to  be  proved  would  be  evidence  in  the  case. 

This  indictment  was  found  at  the  May  term,  1881 ;  the  trial 
did  not  take  place  until  the  May  term,  1883,  of  the  court.  By 
the  Code,  section  4647,  every  indictment  stands  for  trial  at  the 
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term  of  the  court  at  which  it  is  found,  unless  the  absence  of 
material  witnesses  or  tiie  principles  of  justice  should  require  a 
postponement  of  the  trial;  then  the  court  is  required  to  allow 
such  postponement  to  the  next  term.  Subsequent  continuances 
would  seem  to  rest  in  the  sound  discretion  of  the  court.  Oriffin 
V.  The  State,  26  Ga.,  498,  500. 

The  court,  in  the  first  case,  is  required  to  grant  the  continu- 
ance for  the  specified  cause;  in  the  last  case,  however,  it  has 
"  power  "  to  do  so.  But,  although  required  to  grant  the  con- 
tinuance for  the  absence  of  material  witnesses  at  the  term  when 
the  indictment  is  found,  the  judge  is  not  even  then  deprived  of 
aU  discretion  in  the  matter,  as  appears  to  have  been  ruled  in 
Malone's  Case,  49  Ga.,  215. 

It  was  urged  by  the  prisoner's  counsel  in  this  case,  that  the 
witnesses  sworn  accounted  for  the  absence  of  Pompey  Ander- 
son from  the  place  of  the  homicide  only  for  a  portion  of  the 
time  covered  by  the  transaction,  and  that  the  absent  witnesses, 
if  present,  would  have  made  complete  proof  of  the  alibi  as  to 
him.  This  is  not  apparent  from  the  statement  made  in  the 
showing  for  a  continuance;  and  from  what  is  developed  in  the 
evidence  on  the  trial,  it  seems  highly  improbable  that  any  sat- 
isfactory account  could  have  been  given  of  him  by  these  wit- 
nesses during  that  alleged  interval ;  for  it  appears  that  during 
all  the  time  these  witnesses  were  in  company  with  some  of  the 
witnesses  who  were  actually  sworn  on  the  trial.  When  the 
motion  for  a  new  trial  was  made,  these  absent  witnesses  were 
accessible ;  their  affidavits  could  have  been  obtained  and  made 
a  part  of  the  motion,  and  if  the  prisoner  had  suffered  injustice 
or  oppression  for  the  want  of  this  evidence,  the  fact  could  in 
that  way  have  been  made  to  appear.  But  no  attempt  was  made 
to  procure  their  affidavits,  and  their  absence  is  a  potent  fact, 
justifying  the  conclusion  that  the  witnesses  could  not  have  sat- 
isfactorily accounted  for  Pompey  during  the  interval  in  ques- 
tion. "We  can  perceive  no  abuse  of  the  discretion  of  the  court 
in  overruling  this  motion  for  a  continuance,  and  will  not  un- 
dertake to  control  its  exercise,  unless  it  has  been  abused,  or 
has  resulted  in  oppression  to  the  accused.  This  is  the  well 
settled  rule  of  the  court.  Code,  section  3531,  ^nd  cases  cited 
thereunder. 
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2.  The  second  and  third  grounds  of  the  motion  for  a  new 
trial,  and  the  first  ground  of  the  amended  motion,  relate  to 
the  same  subject,  and  may  be  considered  together. 

They  assert  that  the  verdict  is  contrary  to  law  and  evidence 
and  without  evidence  to  support  it,  and  that  the  entire  charge 
of  the  court,  which  is  set  out  at  length,  is  erroneous.  There 
is  no  assignment  of  error  upon  any  portion  of  this  charge  save 
the  sweeping  one  above  stated.  This  practice  has  never  been 
sanctioned  by  this  court.  We  could  not  do  it  if  we  would,  for 
the  law  requires  that  "the  bill  of  exceptions  shall  specify 
plainly  the  decision  complained  of,  and  the  alleged  error."  It 
is  unnecessary  to  cite  the  numerous  cases  on  this  point ;  they 
are  uniform,  and  we  fail  to  find  one  that  departs,  even  re- 
motely, from  the  long  and  well-established  rule,  which  is 
coeval  with  the  court  itself. 

It  was  frankly  admitted  by  the  able  counsel  for  the  prisoner 
that,  if  his  confession  was  to  be  credited,  by  being  sufficiently 
corroborated,  and  if  it  was  uncontradicted  in  other  respects  and 
by  other  testimony,  then  the  verdict  of  the  jury  was  sustained 
by  the  evidence.  Notwithstanding  the  view  presented  by  them 
with  so  much  earnestness  and  plausibility,  we  are  constrained 
to  say  that  a  confession  so  clear,  positive,  direct  and  circum- 
stantial, and  one  so  fully  corroborated  by  the  independent  facts 
and  circumstances  attending  the  homicide,  as  proved  by  other 
witnesses,  has  rarely  come  under  our  observation.  To  quote 
the  words  of  the  solicitor-general,  "it  gave  the  motive,  the 
manner,  the  results,  and  the  precautionary  efforts  to  conceal 
the  crime,  with  circumstantial,  plausible  and  reasonable  detail." 
Pompey,  it  seems  from  this  confession,  was  apprehended  in 
stealing  the  hog  he  had  killed,  and  which  belonged  to  deceased. 
By  other  testimony,  it  appeared  that,  at  the  house  of  the  latter, 
in  his  ox-cart,  in  which  he  had  that  day  been  to  Darien,  and  in 
which  he  was  seen  on  his  return  to  his  home,  this  ox,  still 
fastened  to  the  cart,  was  found  hitched  to  the  fence  before  his 
door,  and  in  the  cart  was  a  dead  hog,  killed  by  a  gun-shot 
wound,  and  having  its  ears  cut  off.  This  mutilation,  it  is  rea- 
sonable to  suppose,  no  one  but  a  thief  could  have  any  adequate 
motive  for  making.  The  dead  man's  body  was  found  in  the  • 
woods,  a  short  distance  from  his  own  house,  and  also  from  the 
house  of  prisoner.     "When  it  was  found,  he  was  lying  on  his 
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face  with  a  gun-shot  wound  in  the  back  of  his  head,  given  at 
such  short  range  that  the  hair  was  singed,  and  that  the  buck 
shot  entered  his  head  in  a  lump,  making  a  single  broad  and 
ghastly  wound,  and  on  his  forehead  was  a  gash  a  half  inch 
deep  and  from  two  to  two  and  a  half  inches  long.  Inside  the 
house,  Patsy,  his  wife,  was  found  on  the  floor  dead,  with  a  gun- 
shot wound  in  her  head.  These  are  a  few  of  the  prominent 
facts  in  the  case,  proved  by  other  Avitnesses  than  the  one  who 
gave  evidence  of  the  confession.  Now,  compare  these  facts, 
and  others  of  a  more  minute  and  less  prominent  character,  as 
testified  to  by  independent  witnesses,  with  the  confession  as 
detailed,  and  bear  in  mind  that  the  witness  speaking  of  the  con- 
fession was  a  stranger  at  the  place,  and  had  no  knowledge  of 
the  locality,  nor  of  the  persons  engaged,  and  could  have  known 
nothing  of  the  circumstances  attending  this  awful  tragedy,  and 
we  think  little  room  is  left  to  question  the  propriety  of  this 
conviction.  The  recommendation  that  the  defendant  be  im- 
prisoned for  life  in  the  penitentiary  was  a  high  tribute  to  the 
skill  and  ability  of  the  counsel  who  defended  him.  According 
to  the  confession,  the  first  blow  was  struck  by  prisoner  on 
the  forehead  with  a  stick;  according  to  the  other  witnesses,  the 
prisoner  was  the  owner  of  the  stick,  which  he  habitually  car- 
ried and  which  was  shown  at  the  inquest,  having  a  fresh  made 
crack  in  it,  and  on  it  a  dark  spot.  The  deceased,  as  has  been 
seen,  had  on  his  forehead  such  a  wound  as  would  be  made  by 
such  a  stick.  From  the  efliect  on  the  stick,  and  the  character 
of  the  wound  on  the  forehead,  the  blow  must  have  been  given 
with  great  force ;  it  was,  at  least,  sufficiently  heavy  to  fell  the 
deceased. 

The  confession  stated  that  the  gun-shot  wound  was  given 
last,  and  at  short  range.  This  is  evidently  true,  since  the  en- 
tire load  of  buck  shot  entered  at  a  single  aperture,  and  the  hair 
on  the  scalp  at  the  spot  it  entered  was  burned.  The  position 
of  the  dead  man,  lying  on  his  face,  indicates  that  the  wound 
which  finished  him  must  have  been  given  after  he  was  knocked 
down. 

The  confession  states  that  after  the  murder  it  was  suggested 
that  the  wife  of  the  dead  man  would  be  a  witness  against  them, 
and  to  prevent  this  prisoner  had  slain  her.  This  is  strongly 
corroborated  by  the  fact  that  she  was  found  dead  in  her  house, 
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with  a  gun-shot  wound  in  her  head,  indicating  clearly  that  she 
had  been  assassinated  for  the  reason  given,  and  in  the  manner 
stated  by  the  confession. 

The  various  particulars  in  which  this  confession  has  been 
substantiated  by  other  evidence  show  the  strong  improbability 
of  its  having  been  fabricated  by  the  witness  McGriff.  Con- 
sidering his  absence  at  the  time,  and  the  fact  that  he  was  en- 
tirely unacquainted  with  the  parties  and  the  locality;  knew 
nothing  of  their  relation  to  each  other,  and  was  an  utter 
stranger  in  the  neighborhood,  bis  narrative  shows  ingenuity 
truly  wonderful,  and  no  mean  knowledge  of  the  requirements 
of  criminal  law.  This  witness  was  an  unlettered  and  ignorant 
colored  raft-hand,  and  could  not,  as  it  seems  to  us,  have  been 
instructed  in  details  so  minute  and  important  otherwise  than 
he  stated. 

Now,  how  was  this  damaging  evidence  met?  The  defense 
attempted  to  show  that  he  was  present  at  the  coroner's  inquest, 
where  he  obtained  a  knowledge  of  these  circumstances ;  this 
he  emphatically  denied.  The  evidence  introduced  to  disprove 
this  denial  is,  to  say  the  least  of  it,  highly  improbable,  if  it  was 
not  successfully  impeached ;  at  all  events,  there  was  a  conflict 
of  evidence  upon  this  point,  and  the  jury,  after  weighing  the 
evidence,  chose  to  believe  the  state's  witness.  This  was  their 
undoubted  privilege,  and  the  judge  who  tried  the  case,  upon  a 
review  of  all  the  facts  on  the  motion  for  a  new  trial,  was  satis- 
fied with  the  conclusion  to  which  they  came,  and  so  far  from 
abusing  the  sound  legal  discretion  with  which  he  is  wisely  in- 
vested, we  concur  in  opinion  with  him,  that  the  Verdict  should 
stand.  We  think,  as  we  have  before  intimated,  that  the  con- 
viction was  proper. 

There  is  not  a  doubt  that  the  corpus  delicti  was  established. 
Murder  most  foul  was  evidently  comniitted;  the  only  question 
to  be  decided  was  as  to  the  perpetrator.  The  prisoner  declared 
that  he  and  another  were  the  guilty  agents.  Was  his  volun- 
tary confession  to  be  credited  ?  While  it  is  true  that  confes- 
sions of  guilt  are  to  be  received  with  great  caution,  and  that 
they  will  not  alone  justify  a  conviction  (Code,  sec.  3792),  yet, 
if  they  should  be  corroborated  by  circumstances,  they  would 
be  sufficient  for  that  purpose.  45  Ga.,  53;  65  id.,  152;  63  id., 
339. 
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The  charge  given  in  this  case  upon  the  subject  of  circum- 
stantial evidence  and  confessions,  distinguishing  between  the 
two,  and  as  to  the  amount  of  evidence  required  to  convict  in 
such  cases,  was  clear,  explicit  and  proper ;  it  was  just  what  it 
should  have  been.  This  much  we  say  in  response  to  the  criti- 
cisms made  upon  it  in  argument.  The  inability  of  the  defend- 
ant's learned  counsel  to  point  out  specifically  the  errors  alleged 
to  be  contained  in  it  is  its  best  vindication. 

3.  There  was  no  error  in  conducting  the  preliminary  exam- 
ination as  to  the  admissibility  of  confessions  in  the  presence  of 
the  jury,  inasmuch  as  the  testimony  was  found  to  be  compe- 
tent and  was  admitted.  This  would  have  been  error  had  it 
been  rejected.  Hall  v.  The  State.  Q?>  Ga.,  36;  Jones  v.  State, 
id.,  506. 

Judgment  affirmed. 


Welch  v.  State. 

(104  Ind.,  347.) 

Mtjrdeb  :  Indictment  —  Evidence  —  Flight. 

1.  Indictment. —  An  indictment  against  one  for  murdering  another  with  a 

club  need  not  aver  that  the  accused  "  then  and  there  held  the  club  in 
his  hands  "  at  the  time  of  the  killing. 

2.  Collateral  matters  —  Impeachment. —  When  a  witness  is  cross-exam- 

ined on  a  matter  collateral  to  the  issues,  his  answer  is  conclusive  as 
against  the  party  putting  the  question,  and  cannot  be  contradicted  by 
him  by  way  of  impeachment. 

3.  When  immaterial. —  In  a  prosecution  for  murder,  where  no  evidence 

was  introduced  by  the  state  to  show  flight  or  evasion  of  arrest,  evi- 
dence of  a  third  person  that  the  accused  publicly  stated  his  intention  of 
going  away  to  get  work,  and  not  to  avoid  prosecution,  is  immaterial 
and  inadmissible. 

Appeal  from  Monroe  Circuit  Court. 

I.  U.  Louden  and  R.  W.  Miers,  for  appellant. 
J.  E.  Henley,  prosecuting  attorney,  and  W.  P.  Rogers,  for  the 
state. 

Mitchell,  J.     The  indictment  in  this  record  charges,  with 
proper  formality,  that  on  the  4th  day  of  January,  1885,  "Will- 
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iam  Welch  did  feloniously,  etc.,  kill  and  murder  one  Louis  Fed- 
der,  by  then  and  there  feloniously,  etc.,  "  striking  him,  the  said 
Louis  Fedder,  upon  his  head  with  a  dangerous  and  deadly 
weapon,  to  wit,  a  large  heavy  club,  which  he,  the  said  William 
Welch,  had  and  held  in  his  hands."  The  only  objection  made 
to  the  indictment  is  that,  by  the  omission  of  the  words  "  then 
and  there  "  after  the  name  of  the  accused,  as  last  above  set 
out,  it  fails  to  allege  that  the  defendant  had  the  club  in  his 
hand  at  the  time  of  the  beating  and  striking.  Within  the  rul- 
ing in  Dennis  v.  State,  103  Ind.,  142,  there  is  no  force  in  this 
objection. 

The  accused  was  found  guilty  of  murder  in  the  first  degree, 
and  his  punishment  fixed  at  imprisonment  for  life.  His  con- 
viction rests  largely,  if  not  entirely,  upon  the  testimony  of  one 
Matthew  James,  whose  evidence  relates  wholly  to  alleged  con- 
fessions or  admissions  made  by  the  defendant  to  him.  Besides 
the  testimony  of  James  are  some  criminating  circumstances  of 
more  or  less  weight. 

The  evidence  of  the  alleged  confession,  as  detailed  by  this 
witness,  is  not  altogether  free  from  suspicion ;  and  the  circum- 
stances under  Avhich  it  is  said  to  have  been  made,  and  the  not 
altogether  unblemished  reputation  of  the  witness,  as  it  is  made 
to  appear  in  the  record,  detract  somewhat  from  the  force  and 
reasonableness  of  the  confession  as  related  by  him.  Notwith- 
standing this,  considering  the  other  circumstances  which  ap- 
pear, since  the  jury  have  passed  upon  it,  we  should  hesitate  to 
disturb  their  finding  on  the  evidence.  The  witness  testified 
that  the  defendant  made  admissions  to  him,  indicative  of  his 
guilt,  in  the  presence  of  Andrew  Cooper  and  Charles  Young. 
Both  of  these  persons  were  called  as  witnesses  for  the  defense, 
and  both  denied  having  heard  anything  of  the  kind  testified  to 
by  James. 

Cooper,  having  testified  on  his  direct  examination  that  he 
heard  no  confession  made  by  the  defendant  to  James,  and  no 
talk  between  them  about  the  murder  of  Fedder,  Avas  asked,  on 
cross-examination  by  counsel  for  the  state,  this  question :  "  I 
Avill  ask  you  if,  in  the  barber  shop  of  William  Profit  here  in 
Bloomington,  you  did  not  say  there  that  morning  that  you 
knew  Bill  Welch  was  the  man  that  killed  Louis  Fedder?"  To 
this  question  the  appellant  objected,  for  the  reason  that  it  was 
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asking  the  witness  for  an  opinion  expressed  by  him  out  of  hear- 
ing of  defendant,  and  was  not  asking  for  a  fact,  and  was  not  a 
cross-examination,  which  objection  was  overruled,  and  defend- 
ant excepted,  and  the  witness  answered,  "I  did  not."  The 
state  then  asked  the  witness:  "And  if  you  did  not  say  there 
that  you  were  willing  to  bet  $250  that  Bill  Welch  was  the 
guilty  man?"  To  this  question  the  appellant  again  objected, 
for  the  reason  stated.  The  objection  was  again  overruled,  and 
the  witness  answered,  "I  did  not."  The  state  then  called 
William  Profit,  and  asked  him  the  following  question :  "  State 
to  the  jury  whether  you  heard  him  [Andy  Cooper]  make  the 
remark  that  'William  Welch  or  Bill  Welch  is  the  man  who 
murdered  old  man  Tedder.  I  am  not  guessing  at  it ;  I  know 
it.'  "  To  this  the  appellant  objected,  for  the  reason  that  the 
question  was  illegal  and  incompetent,  and  was  hearsay  evi- 
dence, and  was  an  effort  to  impeach  a  witness  on  irrelevant 
and  immaterial  matjter,  and  that  the  question  referred  to  the 
opinion  of  an  outside  party ;  which  objection  the  court  over- 
ruled, and  appellant  excepted,  and  the  witness  answered: 
"Yes;  he  said  that."  The  state  then  asked  the  witness  the 
following  question:  '■!  will  ask  you  if  he  said  then,  at  the 
same  time  and  place,  '  I  will  bet,'  or  '  I  am  willing  to  bet,  $250 
that  he  is  the  man  ? '  "  To  which  question  the  appellant  again 
objected,  for  the  same  reasons,  which  objection  was  again 
overruled,  and  defendant  excepted,  and  the  witness  answered : 
"Yes,  sir;  he  said  that."  The  same  questions  were  asked  the 
witness  Harry  Innes,  by  the  state,  to  which  the  appellant 
objected,  for  the  same  reasons.  These  rulings  of  the  court 
were  presented,  among  others,  as  causes  for  a  new  trial. 

We  know  of  no  principle  or  authority  upon  which  to  main- 
tain the  rulings  of  the  court  in  admitting  the  testimony  of 
Profit  'and  Innes.  The  conversation  about  which  inquiry  was 
made  of  Cooper  on  cross-examination  vras  so  remotely,  if 
at  all,  connected  with  the  subject  of  his  direct  examination, 
and  of  the  matter  in  issue,  that  the  rule  was  put  to  its  utmost 
tension  in  allowing  the  question  to  be  asked  him,  over  the 
defendant's  objection.  Mclntire  v.  Young,  6  Blackf.,  496. 
As,  however,  if  the  witness  had  admitted  that  he  made  the 
declarations  imputed  to  him  by  the  cross-examining  question, 
such  admission  might  have  formed  the  basis  for  further  in- 
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quiry  as  to  the  sources  of  his  knowledge,  or  the  grounds  upon 
which  he  based  his  opinion  of  the  guilt  of  the  accused,  with  a 
view  of  driving  him  ultimately  to  an  admission  that  he  heard 
the  alleged  confession,  we  think  it  was  within  the  discretion  of 
the  court  to  allow  the  question.  Having  denied  the  imputed 
declarations,  we  think  the  state  was  bound  by  the  denial.  The 
subject  about  which  the  witness  was  inquired  of  was  new,  and 
collateral  to  the  main  issue.  Sellers  v.  Jenkins,  QY  Ind.,  430.  It 
did  not  come  within  the  rule  that  a  witness  may  be  shown  to 
have  made  statements  out  of  court  inconsistent  with  his  testi- 
mony given  upon  the  trial.  The  conversation  or  declarations 
imputed  to  him  had  no  relation,  except  by  argument  or  infer- 
ence, to  the  testimony  given  by  the  witness  on  his  examination 
in  chief.  They  were  not  contradictor}'  of  his  testimony  as 
given,  nor  were  they  inconsistent  with  it  so  as  to  become  the 
subject  of  an  impeachment.  1  Whart.  Ev.,  §§  558,  559 ;  Sellers 
V.  JenTcins,  supra. 

This  case  is  complete  in  its  analogy  with  that  of  People  v. 
Stackhouse,  49  Mich.,  76.  In  that  case  a  witness  was  examined  on 
behalf  of  the  accused,  who  was  on  trial  for  the  crime  of  arson. 
On  cross-examination  she  was  asked  if  she  had  not  said  to  cer- 
tain persons  named,  on  the  night  the  accused  was  arrested,  that 
she  always  did  suspect  that  he  did  burn  the  mill.  Having 
denied  the  imputed  conversation,  two  witnesses  were  called 
who  testified  that  she  had  so  stated.  Keversing  this  ruling, 
the  court  said : 

"The  opinion  or  suspicions  of  the  witness  out  of  court, 
although  inconsistent  with  the  conclusion  which  the  facts 
which  she  testified  to  on  the  trial  would  warrant,  cannot  be 
made  the  basis  of  an  impeachment.  This  is  so  firmly  settled 
by  the  authorities  that  the  question  cannot  be  considered  an 
open  one." 

"Whether  the  matter  inquired  of  on  cross-examination,  and 
proved  by  the  state  in  impeachment  of  Cooper,  was  collateral 
to  the  main  inquiry  or  not,  is  determined  by  this  inquiry : 
Would  the  prosecuting  attorney  have  been  permitted  to  intro- 
duce it  in  evidence  as  part  of  the  state's  case?  If  he  would 
not,  it  was  collateral.  If  it  was  collateral,  it  was  not  compe- 
tent to  contradict  it.     1  Whart.  Ev.,  §  559;  George  v.  State,  16 
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Neb.,  318;  State  v.  Totcn^end,  U  K  "W".  Kep.,  535;  Sumner  v. 
Oraicford,  io  K  H.,  116;  Moare  v.  People,  108  lU.,  484. 
In  1  Greenl.  on  Evidence,  §  449,  the  rule  is  stated  thus : 
'■'  And  if  a  question  is  put  to  a  witness  which  is  collateral  or 
irreleyant  to  the  issue,  his  answer  cannot  be  contradicted  by 
the  party  who  asked  the  question,  but  it  is  conclusive  against 
him." 

In  1  Starkie  on  Evidence,  §  200,  the  author  says : 
"  It  is  here  to  be  observed  that  a  witness  is  not  to  be  cross- 
examined  as  to  any  distinct  collateral  fact  for  the  purpose  of 
afterwards  impeaching  his  testimony  b}-  contradicting  him." 
In  Wharton  on  Evidence,  §  559.  the  learned  author  says : 
"  In  order  to  avoid  an  interminable  multiplication  of  issues, 
it  is  a  settled  rule  of  practice  that  when  a  witness  is  cross- 
examined  on  a  matter  collateral  to  the  issue,  he  cannot,  as  to 
his  answer,  be  subsequently  contradicted  by  the  party  putting 
the  question." 

The  ruling  of  the  court  in  admitting  this  evidence,  and  other 
rulings  admitting  evidence  of  like  character,  were  such  errore 
as  must  reveree  the  judgment. 

In  the  fifth  reason  assigned  for  a  new  trial  is  also  included 
an  alleged  error  of  the  court  in  excluding  the  evidence  of 
James  Kelley,  a  witness  for  appellant.  When  James  Ivelley 
was  on  the  witness  stand  the  counsel  of  appellant  asked  him 
to  state  what  he  knew  of  the  intention  of  the  defendant  to 
leave  Bloomington,  and  for  what  purpose,  etc.  To  this  ques- 
tion the  state  objected,  for  the  reason  that  it  was  hearaay. 
Counsel  for  the  defendant  stated  that  the  defendant  proposed 
to  show  that  defendant  and  this  witness  had  a  conversation  as 
to  his  going  away  to  the  Air  Line  Eailroad  to  get  a  job  of 
work,  instead  of  going  away  to  avoid  a  prosecution ;  that  the 
defendant  made  his  going  away  public;  and  that  he  made 
known  his  intention  and  purpose  to  five  or  six  other  witnesses, 
and  that  he  went  to  get  work,  and  got  woi'k.  The  court  sus- 
tained the  objection,  and  appellant  excepted.  Concerning  the 
evidence  thus  proposed,  it  may  be  said  the  record  fails  to  show 
that  the  state  had  introduced  evidence  tending  to  show  that 
the  defendant  left  Bloomington  under  circumstances  which 
might  indicate  a  purpose  to  avoid  arrest  and  prosecution. 
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Until  some  evidence  was  introduced  by  the  state  upon  which 
a  claim  of  flight  or  evasion  of  arrest  might  have  been  based, 
the  evidence  Offered  was  immaterial.  It  may  have  been  ex- 
cluded for  that  reason.  We  need  not  decide  whether,  under 
any  circumstances,  such  evidence  is  competent.  Hcmiilton  v. 
State,  36  Ind.,  280  (10  Am.  E.,  22) ;  Austin  v.  SwanJc,  9  Ind., 
109 ;  Boone  Co.  Bank  v.  Wallace,  18  Ind.,  82. 
•  The  application  for  a  new  trial,  so  far  as  it  was  asked  on 
the  ground  of  newly-discovered  evidence,  need  not,  in  view  of 
the  fact  that,  for  the  reasons  already  given,  the  judgment  must 
be  reversed,  be  further  noticed.  Judgment  reversed,  with  di- 
rections to  the  clerk  to  make  the  proper  order  concerning  the 
further  custody  of  the  defendant. 


People  v.  Gtjidioi. 

(100  N.  Y.,  503.) 

Murder:  Evidence  —  Exception  waived — Reasonable  doubt. 

1.  Deposition  read  without  objection. —  Where  the  deposition  of  a  wit- 
ness is  taken  at  the  instance  of  defendant  and  read  on  behalf  of  the  people 
at  the  trial,  without  objection  on  his  part,  he  waives  his  right  to  such 
objection,  and,  as  no  error  upon  a  criminal  trial  can  be  made  available 
unless  taken  on  the  trial,  the  admission  of  such  evidence  cannot  be 
considered,  nor  does  section  520  of  the  Criminal  Code  change  the  rule. 

3.  Reasonable  doubt. —  The  judge  defined  a  reasonable  doubt  to  be  a 
"  doubt  for  which  some  good  reason  arising  from  the  evidence  can  be 
given."  Held  that,  taken  with  the  context,  there  was  nothing  to  mis- 
lead or  perplex  a  juror. 

]V.  C.  Moah,  for  appellant.  • 
James  W.  Ridgway,  for  respondent. 

Danfoeth,  J.  "We  agree  with  the  learned  judges  of  the 
courts  below  in  the  opinion  that  the  facts  in  evidence  fully 
justified  the  submission  of  the  case  to  the  jury  as  one  in  which 
they  might  find  the  defendant  guilty  of  murder  in  the  first 
degree,  as.  charged  in  the  indictment,  and  think  it  necessary  to 
consider  only  those  points  which  allege  error  in  regard  to  evi- 
dence, or  the  directions  under  which  the  evidence  was  to  be 
weighed. 
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1.  The  deposition  of  Mrs.  Daghiero,  the  widow  of  the  mur- 
dered man,  taken  on  the  3d  of  March,  1884,  on  the  application 
of  the  prisoner,  and  in  pursuance  of  the  provisions  of  the  Code 
of  Criminal  Procedure  (sections  620-635),  was  offered  in  evi- 
dence in  behalf  of  the  people ;  the  district  attorney  stating,  as 
appears  by  the  record,  "  that  he  would  read  the  same,  for  the 
reason  that  the  same  conditions  now  exist  to  prevent  the  per- 
sonal attendance  of  the  witness  as  existed  at  the  time  of 
granting  the  order  for  the  taking  of  such  examination,  and 
that  the  witness  is  unable  to  personally  attend  by  reason  of 
her  continued  sickness."  It  also  appears  that  the  defendant's 
counsel  made  no  objection  or  exception  to  the  reading  of  the 
same,  and  it  was  thereupon  read.  Errors  upon  criminal  trials 
can  be  made  available  in  this  court  only  by  exceptions  duly 
taken  on  the  trial  [People  v.  Thompson,  41  ]^.  Y.,  6 ;  People  v. 
Casey,  72  id.,  399 ;  Connors  v.  People,  50  id.,  240 ;  Brotherton  v. 
People,  Y5  id.,  159),  and  it  follows  that,  as  no  objection  was 
then  taken,  the  questions  now  argued  against  the  admissibility 
of  the  deposition  are  quite  out  of  place.  But  notwithstanding 
this  doctrine  is  well  established,  the  learned  counsel  for  the 
appellant  contends  that  by  section  527  of  the  code,  supra,  a 
different  rule  is  enacted,  and  that  the  question  may  be  con- 
sidered in  the  same  manner  as  if  an  objection  had  been  made 
upon  the  trial.  It  was,  however,  held  otherwise  in  People  v. 
Hovey,  92  N.  T.,  554;  People  v.  Boas,  id.,  560;  and  People  v. 
B'Argencour,  95  IST.  Y.,  631  {S.  C,  4  Am.  Cr.  L.,  p.  240).  ]S"or 
is  any  hardship  imposed  upon  the  appellant  by  the  application 
of  this  rule.  Assuming,  what,  except  for  this  purpose,  I  by  no 
means  concede,  that  there  is  any  force  in  the  objections  now 
made  to  the  reading  of  this  deposition,  it  was  deliberately 
acquiesced  in  by  the  prisoner,  and  it  was  clearly  in  his  power 
to  waive  them.  Consent  would  not  give  the  court  jurisdiction 
nor  authorize  a  substantial  change  in  its  fundamental  mode  of 
proceeding;  that  could  be  neither  enlarged  nor  restricted. 
The  trial  must  be  by  a  jury  of  twelve,  and  not  a  less  number, 
although  the  prisoner  consent  thereto  {Cam,oemi  Case,  18  N.  Y., 
128),  but  he  may  Avaive  his  right  to  challenge.  He  cannot  be 
compelled  to  be  a  witness  against  himself ;  but  by  consenting 
to  take  the  stand  he  waives  the  constitutional  protection,  and 
may  be  examined  in  the  same  manner  as  any  other  witness. 
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Connors  v.  People,  supra.  He  is  not  subject  to  be  twice 
put  in  jeopardy  for  the  same  offense;  but  if  judgment  is 
arrested  on  his  motion,  or  if  for  any  reason  a  new  trial  is 
granted  on  his  prayer,  he  must  submit  to  another  trial.  So 
the  jury  must  act  upon  evidence;  but  secondary,  in  place  of 
primary,  evidence  may  be  received.  Admissions  of  facts  may 
be  allowed ;  and  in  many  similar  particulars  consent  will  render 
valid  what  without  it  would  be  erroneous.  Cancemi  Case, 
supra;  Pier  son  v.  People,  79  N.  Y.,  424.  So  here,  if  there 
were  no  statute  upon  the  subject,  whether  the  witness  should 
be  produced  in  court  and  there  confronted  with  the  prisoner, 
or  whether  her  deposition,  taken  at  his  instance,  should  be 
read,  might  be  left  to  his  determination  ( Webster  v.  People, 
92  ]Sr.  Y.,  422),  and  his  assent  to  the  latter  course,  having  been 
signified  by  acquiescence,  makes  it  immaterial  to  inquire  as  to 
the  true  meaning  and  effect  of  the  statute  supra. 

2.  In  behalf  of  the  prisoner  twenty-eight  requests  to  charge 
were  submitted  to  the  court,  and,  among  others,  one  in  these 
words : 

"  The  prisoner  is  entitled  to  the  benefit  of  any  reasonable 
doubt  which  the  jury  might  entertain,  not  only  upon  the  case 
generally,  but  upon  each  and  every  specific  fact  necessary  for 
them  to  find  before  reaching  a  verdict  in  the  case ;  and  if  they 
entertain  any  such  doubt  in  respect  to  any  matter  necessary  to 
sustain  a  verdict  for  either  of  the  higher  offenses,  then  it  is 
their  duty  to  convict  of  the  lesser ;  and  if  they  entertain  any 
such  doubt  on  the  whole  case,  they  must  acquit." 

In  response,  the  court  said  to  the  jury: 

"  I  charge  you  that.  Perhaps  I  can  put  it  in  shorter  terms, 
so  that  you  can  understand  it.  If  you  have  any  reasonable 
doubts  upon  any  facts  which  are  necessary  to  convict  the  de- 
fendant, he  is  entitled  to  the  benefit  of  that  doubt.  If  you 
have  any  reasonable  doubt  of  his  guilt,  he  is  entitled  to  be 
acquitted.  If  you  have  any  reasonable  doubt  of  his  guilt  of 
murder  in  the  first  degree,  you  cannot  convict  him  on  that 
count.  If  you  have  any  reasonable  doubt  of  his  guilt  of  mur- 
der in  the  second  degree,  you  cannot  convict  him  on  that  count ; 
or  if  you  have  any  reasonable  doubt  as  to  manslaughter  in 
either  degree,  you  cannot  convict  him  of  that,  and  he  must  be 
acquitted.     You  must  understand  what  a  reasonable  doubt  is. 
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It  is  not  a  mere  guess  or  surmise  that  the  man  may  not  be 
guilty.  It  is  such  a  doubt  as  a  reasonable  man  might  entertain 
after  a  fair  review  and  consideration  of  the  evidence, —  a  doubt 
for  whioh  some  good  reason  arising  from  the  evidence  can  be 
given.  "When  you  find  such  a  doubt  as  that  in  a  case,  it  is 
your  duty  to  give  the  prisoner  the  fuUest  and  amplest  benefit 
of  it." 

To  all  which  defendant's  counsel,  as  the  case  states,  then  and 
there  duly  excepted. 

It  is  entirely  well  settled  that  such  general  exception  is  of 
no  avail  if  any  portion  of  the  matter  be  well  stated.  Decker 
V.  Mathews,  13  If.  Y.,  313.  'No  error  was  specifically  pointed 
out,  and  it  is  not  now  claimed  by  the  learned  counsel  for  the 
appellant  that  all  the  propositions  laid  down  in  this  portion  of 
the  charge  are  erroneous.  The  exception,  therefore,  might 
well  be  treated  as  unavailing ;  but,  having  regard  to  the  im- 
portance of  the  case,  we  have  .followed  the  argument  for  the 
appellant  and  find  no  just  cause  of  complaint.  The  criticism 
is  limited  to  the  definition  given  of  a  reasonable  doubt,  and 
aimed  at  that  portion  where,  by  way  of  paraphrase,  the  trial 
judge  said,  "  a  doubt  for  which  some  good  reason  arising  from 
the  evidence  can  be  given."  It  should  be  read  with  the  whole 
sentence  of  which  it  forms  a  part,  and,  so  taken,  seems  only  to 
distinguish  that  doubt  which  would  avail  the  prisoner  from  one 
which  is  merely  vague  and  imaginary.  The  jury  were  not 
called  upon  to  formulate  and  state  their  reasoning;  but,  in 
substance,  to  view  all  the  circumstances  from  which  an  infer- 
ence was  to  be  drawn,  and  inquire  whether,  consistently  with 
the  truth  of  the  whole,  the  prisoner  might  not  be  innocent ;  to 
weigh  and  consider  the  evidence,  and  if,  from  a  deficiency  of 
proof,  or  inconclusiveness  of  testimony,  any  material  fact  was 
not  established,  there  was  then  left  a  reasonable  doubt  arising 
from  the  evidence,  and  to  the  benefit  of  that  the  prisoner  was 
entitled.  "We  find  in  the  language  of  the  judge  nothing  to 
mislead  or  perplex  a  juror;  but  if  counsel  at  the  trial  thought 
otherwise,  the  attention  of  the  court  should  have  been  directed 
to  it.  "  An  indefinable  doubt,  which  cannot  be  stated,  with 
the  reason  upon  which  it  rests,  so  that  it  may  be  examined  and 
discussed,  can  hardly  be  considered  a  reasonable  doubt,  as  such 
an  one  would  render  the  administration  of  justice  impracticable ; 
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and,  as  to  this,  it  has  not  been  too  strongly  said  'All  the 
authorities  agree.'  "  3  Greenl.  Ev.  (14th  ed.),  note,  section  29. 
Many  other  propositions  are  submitted  to  us  as  ground  for  a 
new  trial.  They  have  been  examined ;  but  we  find  no  error  of 
law,  and  must  affirm  the  judgment. 

(All  concur,  except  Eapallo,  J.,  not  voting.) 


People  v.  Bush. 
(65  Cal.,  129.) 


Murder:   Evidence  —  Oood  character  of  witness  —  Instructions — Mutiuil 
combat — Self-defense. 

1.  Until  assailed,  proof  of  good  character  inadmissible.—  Until  the 

character  of  a  witness  has  been  attacked  by  evidence  that  his  reputa- 
tion for  truth,  honesty  and  integrity  is  bad,  evidence  in  proof  of  his 
good  character  is  inadmissible. 

2.  Cooling  time  which  reduces  murder  to  manslaughter. —  The  in- 

struction that  "  when  parties,  by  mutual  understanding,  engage  in  a 
conflict  with  deadly  weapons,  and  death  ensues  to  either,  the  slayer  is 
guilty  of  murder,"  is  correct  and  proper,  if  the  circumstances  be  not 
such  as  to  bring  the  case  within  the  statute  concerning  dueling. 

3.  Same. —  Where  the  court  instructed  the  jury  as  follows:  "If  a  suffi- 

cient time  elapses,  between  a  quari-el  and  the  agreement  to  fight,  to 
allow  the  blood  to  cool,  the  killing  wiU  be  murder ;  "  and  "  if,  between 
the  quarrel  and  the  mortal  stroke  given,  the  prisoner  takes  up  any 
other  design  or  business  not  connected  with  the  immediate  object  of 
his  passion,  or  subservient  thereto,  it  may  be  reasonably  supposed  that 
his  attention  was  once  called  off  from  the  subject  of  the  provocation, 
and  any  subsequent  killing  of-  his  adversary,  without  other  provoca- 
tion, and  with  a  deadly  weapon,  would  be  murder," — held,  that  such 
instruction  was  proper,  and  was  not  a  charge  to  the  jury  on  matters  of 
fact. 

4.  An  erroneous  instruction  not  cured. —  Where  an  erroneous  insti-uc- 

tion  was  given,  it  is  no  answer  for  the  prosecution  to  show  that,  in 
another  part  of  the  charge,  another  instruction  was  given  in  which  the 
law  was  correctly  stated  by  the  court.  It  would  be  impossible,  in  such 
case,  to  determine  under  which  instruction  the  jury  acted. 

Appeal  from  a  judgment  of  the  Superior  Court  of  San  Diego 
County. 
The  facts  are  stated  in  the  opinion  of  the  court. 
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Z.  Montgomery,  Levi  Chase,  W.  J.  Gatewood  and  T.  J.  Arnold, 
for  appellant. 

Attorney-Oeneral  Marshall  and  District- Attorrhey  Hunsaoker, 
for  respondent. 

MoKEisoN,  C.  J.  The  defendant  was  convicted  of  the  crime 
of  murder,  and,  having  appealed  to  this  court,  presents  several 
grounds  of  error,  which  he  claims  were  committed  by  the  court 
below. 

1.  On  the  trial  of  the  case  one  Maud  Parsons  was  called  as 
a  witness  on  behalf  of  the  defense,  and  on  her  cross-examina- 
tion was  asked  the  following  questions : 

"  Q.  Did  you  know  of  Mr.  Bush's  going  to  shoot  Mr.  Ivy 
(the  deceased)  before  this  time, —  before  the  shooting  took 
place?    A.  ISTo,  sir. 

"  Q.  Did  you,  about  a  week  before  that  time,  tell  Lou.  Yan- 
cey that  your  uncle  Jay  was  going  to  kill  John  Ivy.  A.  No, 
sir. 

"  Q.  You  never  told  anybody  that?    A.  No,  sir. 

"  Q.  You  never  told  her  that?    A.  No,  sir. 

"  Q.  Do  you  remember  coming  down  at  noon  about  a  week 
before  the  killing,  when  your  uncle  and  John  Ivy  were  in  the 
street,  and  when  they  were  quarreling  ?    A.  No,  sir. 

"  Q.  Did  you  at  that  time,  or  at  any  time,  tell  her  that  your 
uncle  Jay  was  going  to  kill  him?    A.  No,  sir. 

"  Q.  Your  uncle  never  told  you  that?    A.  No,  sir. 

"  Q.  Did  your  uncle  Jay  ever  tell  you,  at  any  time,  he  was 
going  to  kill  John  Ivy?    A.  No,  sir." 

At  a  later  stage  of  the  trial  the  following  proceedings  were 
had :  "  Lou.  Yancey  was  called  as  a  witness  on  behalf  of  the 
prosecution,  and  was  examined  as  follows : 

"  Q.  What  is  your  name?    A.  Lou.  Yancey. 

"  Q.  Where  do  you  live?    A.  In  Julian. 

"  Q.  Do  you  know  Maud  Parsons?  A.  Yes;  I  am  well  ac- 
quainted with  her. 

"  Q.  Do  you  remember  the  time  John  Ivy  was  killed?  A. 
Yes,  sir. 

"^.  State  if,  at  any  time  within  a  week  previous  to  that,  she 
said  anything  about  her  uncle  going  to  kill  John  Ivy." 

Objection  was  made  to  this  inquiry  on  the  twofold  ground 
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that  the  matter  upon  which  it  was  sought  to  impeach  the  wit- 
ness was  immaterial  to  the  issues  involved  in  the  case,  and  also 
that  the  proper  foundation  had  not  been  laid  for  the  impeach- 
ment of  the  witness,  as  her  attention  had  not  been  called  to 
the  surrounding  circumstances,  as  required  by  section  2052  of 
the  Code  of  Civil  Procedure.  It  was  also  claimed  that  it  was 
not  cross-examination.  Objections  overruled  by  the  court, 
exception  taken,  and  the  examination  proceeded. 

Q.  State  what  she  said  to  you.  A.  A  week  before  the  time 
he  killed  him  we  went  down  town,  and  in  the  street  we  saw 
Mr.  Bush  and  Mr.  Ivy,  and  they  seemed  to  be  kind  of  hector- 
ing or  quarreling  about  something.  "We  went  back  to  the  school- 
house.  I  asked  her  what  the  quarrel  was  about.  '  Never 
mind,'  she  said,  '  John  Ivy  will  be  sorry  for  all  this.'  I  said, 
'  Why  ? '  She  said,  '  Because  my  uncle  Jay  says  he  always 
kept  his  word,  and  does  what  he  says.  He  says  he  will  kill 
Jo  hn  Ivy.  He  told  me  this  morning  he  was  going  to  kill  John.' 
I  said,  '  Does  he  say  that  ? '  '  Yes,'  shfe  said ;  '  he  always  keeps 
his  word.' " 

The  ruling  of  the  trial  court  in  admitting  the  foregoing  evi- 
dence, notwithstanding  the  objections  of  defendant's  counsel, 
is  the  first  ground  of  error  relied  upon  on  this  appeal.  We 
think  the  objection  should  have  been  sustained  and  the  evi- 
dence excluded. 

2.  The  second  assignment  is  that  the  court  erred  in  admit- 
ting evidence  on  the  part  of  the  prosecution,  in  support  of  the 
character  of  the  witness  Valentine,  "  whose  character "  (it  is 
claimed)  "had  not  been  in  any  manner  attacked  hy  the  defense.'''' 
By  section  2053  of  the  Code  of  Civil  Procedure  it  is  provided 
that  "  evidence  of  the  good  character  of  the  party  is  not  ad- 
missible in  a  civil  action,  nor  of  a  witness  in  any  action,  until 
the  character  of  such  party  or  witness  has  been  impeached,  or 
unless  the  issue  involves  his  character."  See,  also,  sections 
2051  and  2052  of  the  same  code.  The  character  of  the  witness 
was  not  impeached  in  such  a  manner  as  to  authorize  the  intro- 
duction of  evidence  on  the  part  of  the  prosecution  to  sustain  it. 
It  is  only  in  cases  where  the  witness'  character  is  attacked  by 
evidence  that  his  reputation  for  truth,  honesty  and  integrity  is 
bad,  that  evidence  on  the  other  side  is  admissible. 
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3.  The  court  gave  the  following  instruction,  to  the  jury : 

"  When  parties  by  mutual  understanding  engage  in  a  conflict 
"with  deadly  weapons,  and  death  ensues  to  either,  the  slayer  is 
guilty  of  murder." 

The  court  proceeds: 

"  If  a  sufHcient  time  elapses,  between  a  quarrel  and  the  agree- 
ment to  fight,  to  aUow  the  blood  to  cool,  the  killing  will  be 
murder.  The  law  assigns  no  limit  within  which  cooling  time 
may  take  place.  Every  case  must  depend  on  its  own  circum- 
stances, but  the  time  in  which  an  ordinary  man  in  like  circum- 
stances would  have  cooled  may  be  said  to  be  the  reasonable 
time.  If,  hetween  the  quarrel  and  the  mortal  stroke  given,  the 
prisoner  takes  up  any  other  design  or  business  not  connected 
with  the  immediate  object  of  his  passion,  or  subservient  thereto, 
it  may  be  reasonably  supposed  that  his  attention  was  once 
called  off  from  the  subject  of  the  provocation,  and  any  subse- 
quent killing  of  his  ad/oersary,  without  other  provocation  and 
with  a  deadly  weapon,  would  he  murder  j'^ 

It  is  claimed,  on  behalf  of  the  defense,  that  the  foregoing 
instruction  is  erroneous,  for  two  reasons :  First,  that  an  en- 
counter and  killing,  under  such  circumstances,  comes  within 
the  statute  of  dueling;  that  the  act  is  therefore  punishable 
under  that  statute,  and  therefore  does  not  constitute  murder ; 
and,  secondly,  that  the  instruction  charges  the  jury  upon  mat- 
ters of  fact. 

Independent  of  the  statute  concerning  dueling,  it  has  been 
held  that  "  when  parties  by  mutual  understanding  engage  in  a 
conflict  with  deadly  weapons  and  death  ensues  to  either,  the 
slayer  is  guilty  of  murder,"  and  we  do  not  think  there  is  any- 
thing in  the  circumstances  attending  the  killing  in  this  case  to 
take  it  out  of  the  general  rule.  State  v.  Underwood,  37  Mo., 
225;  1  Bish.  Grim.  Law,  §  870;  Lamberts  Case,  9  Leigh,  605. 
"We  are  therefore  of  the  opinion  that  the  first  objection  to  the 
charge  cannot  be  sustained. 

In  the  next  place  it  is  claimed  that  the  court  invaded  the 
province  of  the  jury  by  charging  them  upon  a  matter  of  fact: 

"  If  between  the  quarrel  and  the  killing  there  is  a  space  or 
interval  of  time  sulRcient  for  an  ordinary  man  to  cool,  that  may 
be  deemed  a  reasonable  time  Avithin  the  meaning  of  the  rule  on 
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the  subject.  And  if  between  the  quarrel  and  the  infliction  of 
the  mortal  wound  the  mind  of  the  defendant  is  directed  to  and 
is  taken  up  by  any  other  subject  not  in  any  manner  connected 
with  the  cause  of  the  quarrel,  it  may  be  reasonably  supposed 
that  his  attention  was  called  off  from  the  subject  of  the  provo- 
cation, and  any  subsequent  killing  of  his  adversary  without 
other  provocation  and  with  a  deadly  weapon  would  be  murder." 

The  instruction  seems  to  have  been  copied  by  the  learned 
judge  from  the  case  of  Com.  v.  Green,  1  Ashm.,  289,  as  the  lan- 
guage is  almost  identical  in  the  two  cases.  To  the  same  effect  is 
the  rule  laid  down  by  Mr.  Wharton  in  his  work  on  American 
Criminal  Law,  pp.  181,  182.  See,  also.  State  v.  MoCcmts,  1 
Speer  (S.  G),  357;  Regina  v.  Fisher,  8  Car.  &  P.,  182;  State  v. 
Sizemore,  Y  Jones,  206.  On  the  authority  of  the  foregoing 
cases  the  instruction  complained  of  seems  to  be  correct,  and  is 
not  obnoxious  to  the  second  objection  made  by  the  defense. 
Another,  and  the  last  point  made  by  the  appellant,  is  upon  the 
following  portion  of  the  charge :  "  If  the  defendant  himself 
brought  on  the  fight,  and  went  into  it  armed,  he  cannot  justify 
killing  his  adversary."  We  think  the  foregoing  is  not  a  cor- 
rect statement  of  the  law  concerning  justifiable  homicide.  By 
section  19T  of  the  Penal  Code  it  is  declared  that  homicide  is 
justifiable  in  certain  cases,  the  third  subdivision  of  the  section 
reading  as  follows : 

"  When  committed  in  the  lawful  defense  of  such  person,  or 
a  wife,  husband,  .  .  .  but  such  person,  or  the  person  in 
whose  behalf  the  defense  was  made,  if  he  was  the  assailant,  or 
engaged  in  mortal  combat,  must  really  and  in  good  faith  have 
endeavored  to  decline  any  further  struggle  before  the  homicide 
was  committed." 

The  charge  entirely  overlooks  the  above  provision  of  the 
Penal  Code,  and  was  therefore  erroneous.  It  is  not  true  that 
a  party  cannot  justify  killing  another  simply  because  he  is  the 
assailant.  If  he,  in  good  faith,  endeavors  to  decline  any  fur- 
ther struggle  before  the  act  of  homicide  is  committed,  he 
may,  although  he  was  the  assailant,  justify  the  killing.  In  the 
case  of  The  People  v.  Simons,  60  Cal.,  72,  this  court  held  that 
"  even  if  the  defendant  had  been  the  assailant,  if  he  had  really 
and  in  good  faith  endeavored  to  decline  any  further  struggle 
before  the  homicide  was  committed,  the  killing  might  be  justi- 
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fied  in  self-defense."  Other  cases  might  be  cited  to  the  same 
effect ;  and  it  is  no  answer  to  the  objection  that  an  erroneous 
instruction  was  given,  for  the  prosecution  to  show  that  in  an- 
other part  of  the  charge  another  instruction  was  given  in  which 
the  law  was  correctly  stated  by  the  court.  In  such  a  case  it 
would  be  impossible  to  determine  under  which  of  the  two  con- 
tradictorj'-  instructions  the  jury  acted.  As  was  said  by  this 
court  in  the  case  of  People  v.  Wong  Ah  Ngow,  54  CaL,  151,  "an 
erroneous  instruction  is  not  cured  by  a  correct  statement  of  the 
law  in  another  part  of  the  charge."  See,  also.  People  v.  Camp- 
bell, 30  CaL,  312. 

We  think  there  was  evidence  tending  to  bring  the  defend- 
ant's case  within  the  section  of  the  code  last  referred  to ;  and 
whether  he  was  the  aggressor,  and  if  so  he  did  in  good  faith 
try  to  avoid  any  further  difficulty  with  the  deceased  before  the 
homicide  was  committed,  should  have  been  left  to  the  jury,  by 
a  proper  instruction  on  the  law  applicable  to  the  case.  For 
this  erroneous  instruction,  and  the. admission  of  improper  evi- 
dence, the  judgment  must  be  reversed  and  the  cause  remanded 
for  a  new  trial.     It  is  so  ordered. 

McKee,  J.,  and  Thoenton,  J.,  concurred  in  the  opinion  of 
Ch.  J.  Moeeison;  McKinstey,  J.,  concurred  in  the  judgment. 

Ross,  J.,  concurred  in  the  judgment  upon  the  ground  last 
considered  in  the  opinion. 

Shaepstein,  J.  I  concur  in  the  judgment.  Evidence  of  the 
good  character  of  a  witness  is  not  admissible  until  his  char- 
acter has  been  impeached.  Code  Civil  Proc,  §  2053.  This 
doubtless  refers  to  impeachment  "  by  evidence  that  his  general 
reputation  for  truth,  honesty  and  integrity  is  bad."  Id.,  §  2051. 
When  witnesses  contradict  each  other,  the  character  of  the  one 
is  as  much  impeached  as  that  of  the  other ;  and  there  would 
be  as  good  ground  for  admitting  evidence  of  the  good  char- 
acter of  the  one  as  of  the  other.  And  where  a  witness  is  im- 
peached by  evidence  of  his  having  previously  made  statements 
inconsistent  with  his  testimony,  it  amounts  to  nothing  beyond 
contradictory  evidence.  He  must  be  asked  if  he  made  such 
statements,  and  if  he  answers  that  he  did  not,  evidence  that 
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he  did  is  admissible ;  if  he  answers  that  he  did,  that  is  the  ead 
of  the  matter. 

I  think  the  instructions  referred  to  in  the  principal  opinion 
were  erroneous.    On  other  points  I  express  no  opinion. 


State  v.  Walkeb. 

(77  Me.,  488.) 

MuBDBR :  Evidence  —  lies  gestce. 


1.  Declarations  —  Ebs  gest^. — The  declarations  of  a  party  made  while 

doing  an  act,  the  nature,  object  or  motive  of  which  is  the  subject  of 
inquiry,  are  admissible  in  evidence  as  a  part  of  the  res  gestce,  if  they 
tend  to  elucidate  or  give  character  to  the  act  itself. 

2.  Exclusion  of  proper  testimony. —  In  a  trial  for  murder  by  shooting, 

a  witness  for  the  respondent  testified  to  the  situation  of  the  parties 
and  the  appearance  of  the  respondent  at  the  moment  the  shot  was 
fired ;  but  his  testimony  as  to  the  respondent's  declaration  accompany- 
ing the  act  was  excluded.  Held,  that  such  declaration  was  admissible, 
and,  being  excluded,  the  presumption  is  that  such  exclusion  was  det- 
rimental to  the  interest  of  the  party  in  whose  behalf  it  was  offered. 

This  was  an  indictment  for  murder.  The  verdict  was  mur- 
der in  the  second  degree,  and  the  respondent  alleged  excep- 
tions to  the  exclusion  of  testimony  as  stated  in  the  opinion. 

Orville  D.  Baker,  attorney-general,  for  the  state. 
Walton  (&  Walton  and  J.  J.  Parlin,  for  defendant. 

FosTEE,  J.  The  prisoner  was  indicted  for  murder,  and  the 
jury  returned  a  verdict  of  murder  in  the  second  degree.  The 
case  is  before  the  law  court  on  exceptions.  At  the  time  of 
the  shooting,  which  was  not  far  from  9  o'clock  in  the  evening, 
the  deceased  was  in  front  of  the  respondent's  house,  either 
upon  the  piazza  or  in  the  yard  very  near  to  it.  A  party  of 
eighteen  persons  had  assembled  for  the  alleged  purpose,  as 
claimed  by  the  prosecution,  of  serenading  the  respondent,  who 
had  been  recently  married,  and  upon  entering  his  grounds  the 
party  commenced  blowing  horns,  firing  guns,  ringing  bells  and 
making  other  noises,  both  in  the  yard  and  on  the  piazza  of  the 
house.  The  respondent,  with  his  wife  and  father,  and  two 
Vol.  V  — 30 
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other  persons,  was  in  the  house  at  the  time.  All  had  retired 
for  the  night,  and  no  lights  were  burning.  It  was  claimed  by 
the  respondent  and  his  witnesses  that  after  these  demonstra- 
tions had  continued  at  intervals  for  nearly  an  hour,  some  of 
the  party  outside  made  an  assault  upon  the  door  and  tried  to 
burst  it  in,  threatening  to  take  the  respondent's  wife  out  into 
the  yard,  and  making  other  threats  against  the  respondent  and 
his  wife.  The  witnesses  for  the  government  deny  that  any  as- 
sault was  made  upon  the  house,  or  that  such  threats  were  used, 
or  any  provocation  given  for  violence  to  be  used  against  them 
by  the  persons  in  the  house.  The  testimony  of  the  respondent 
and  his  wife  was  that  upon  the  first  discharge  of  the  guns  the 
wife  became  unconscious,  and  so  remained  when  the  respond- 
ent left  her  in  the  bedroom  shortly  before  he  fired.  The  re- 
spondent stated  that  he  took  his  pistol  from  the  place  where 
he  had  been  in  the  habit  of  keeping  it  on  the  table  in  his  bed- 
room, and,  placing  it  in  his  hip  pocket,  passed  from  the  bed- 
room through  the  kitchen,  through  the  entry  and  across  to  the 
further  side  of  the  wash-room,  and  fired  it  first  out  of  the  win- 
dow in  an  upward  course  for  the  purpose  of  frightening  away 
the  party  outside ;  that,  returning  towards  his  bedroom,  as  he 
passed  through  the  entry,  hearing  an  assault  made  at  that  in- 
stant upon  the  house,  accompanied  by  threats  of  violence 
towards  himself  and  his  wife,  whom  he  then  supposed  to  be 
lying  insensible  in  her  bed,  under  the  excitement  of  the  mo- 
ment incident  to  such  assault  and  threats,  he  discharged  his 
pistol  through  the  side  light,  but  claimed  it  was  not  his  pis- 
tol that  did  the  killing ;  and  he  furthermore  claimed  that,  if 
it  was  his  pistol  that  did  the  killing,  the  excitement  incident 
to  the  circumstances  under  which  he  was  placed  at  the  moment 
of  discharging  it  was  such  as  to  justify  the  act ;  and  if  not  a 
justification,  that  he  should  then  be  adjudged  only  guilty  of 
manslaughter.  While,  upon  the  other  hand,  the  government's 
position  was  that  in  any  view  of  the  case  the  fatal  shot  was 
fired  under  such  circumstances  of  motive,  purpose  and  intent 
as  constituted  murder  on  the  part  of  this  respondent. 

It  appeared  in  evidence  that  Leonard  H.  Walker,  father  of 
respondent,  met  him  in  the  entry  just  at  the  moment  the  re- 
spondent discharged  his  pistol  through  the  side  light.  In 
answer  to  the  question,  "  What,  if  anything,  did  you  find  or 
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hear?"  propounded  by  the  respondent's  counsel,  he  said:  "At 
that  time  they  were  rattling  the  door;  they  were  trying  to 
get  into  the  ell  door,  and  when  I  got  to  the  entry  door  I  met 
Frank  there,  and  they  were  trying  at  that  time  to  get  into  the 
door,  and  Frank  seemed  to  be  frightened,  and  I  put  my  arm 
on  him  and  he  was  all  of  a  tremble,  and  Frank  spoke  and  — ." 
At  this  point  objection  was  interposed  by  the  counsel  of  the 
state  to  any  statement  by  the  witness  as  to  what  the  respond- 
ent said,  and  the  declaration  was  excluded ;  to  which  excep- 
tion was  taken  by  the  respondent's  counsel. 

From  the  materially  different  standpoints  taken  by  the  gov- 
ernment and  the  respondent  in  relation  to  the  circumstances 
under  which  the  fatal  shot  was  fired,  it  became  important  to 
ascertain  what  those  circumstances  were ;  why  the  shot  was 
fired ;  in  what  condition  of  mind  the  respondent  was  at  the 
time  he  discharged  his  pistol;  whether  the  act  was  done  with 
deliberation,  or  under  such  sudden  excitement  or  fear,  passion 
or  provocation,  as  would  reduce  the  offense  of  killing  from 
murder  to  manslaughter.  It  was  the  province  of  the  jury  to 
determine  these  questions  from  the  evidence  before  them.  It 
lay  in  their  power  to  find  the  respondent  guilty  of  murder  in 
the  first  or  second  degree,  or  they  might  find  him  guilty  of 
manslaughter  only.  The  motive  with  which  the  act  of  killing 
was  done  would  necessarily  be  an  important  factor  in  govern- 
ing their  determination  into  which  of  the  three  grades  of  homi- 
cide this  crime  would  fall.  The  principal  fact  was  in  evidence, 
and  was  material  in  the  proper  investigation  of  the  case.  Were 
the  declarations  of  the  respondent  accompanying  the  act  ad- 
missible in  evidence  ?  We  are  clearlj'  of  the  opinion  they  were, 
and  should  have  been  admitted  in  evidence  as  a  part  of  the 
res  gestae.  "  Where  evidence  of  an  act  done  by  a  party  is  ad- 
missible, his  declarations  made  at  the  time,  having  a  tendency  to 
elucidate  or  give  character  to  the  act,  and  which  may  derive  a 
degree  of  credit  from  the  act  itself,  are  also  admissible  as  a 
part  of  the  res  gestcBP  Sessions  v.  Little,  9  N.  H.^  271.  If  the 
declaration  is  made  by  a  party  while  doing  an  act,  the  nature, 
object  or  motive  of  which  is  the  subject  of  inquiry  and  serves 
to  explain  it,  then  such  declaration  is  admissible  in  evidence. 
And  it  is  generally  in  this  class  of  cases,  where  either  the  nat- 
ure, object  or  motive  of  the  act  is  material,  that  this  rule 
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receives  its  broadest  application.  The  declaration  becomes  im- 
portant as  forming  a  part  of  the  transaction  itself,  on  the 
ground  that  what  is  said  at  the  time  affords  a  legitimate  means 
of  ascertaining  the  character  of  the  act,  and  as  a  part  of  the 
circumstances  to  be  given  in  evidence  with  the  principal  fact. 
As  a  learned  author  has  expressed  it,  such  declarations  are  ad- 
mitted, "  not  to  prove  their  own  truth,  but  to  exhibit  the  atti- 
tude of  the  parties,  and  to  show  the  transaction  in  all  its 
aspects."  2  Whart.  Ev.,  §  1102.  Nor  are  such  declarations  said 
to  be  received  as  hearsay,  but  they  are  distinguished  from  it  by 
their  connection  with  the  principal  fact  under  investigation, 
and  which  they  serve  to  elucidate  and  explain. 

In  the  case  before  us  the  answer  given  by  the  father  of  the 
respondent,  so  far  as  it  had  proceeded  at  tiie  time  when  the  ob- 
jection was  raised,  related  to  the  circumstances  immediately 
surrounding  a  principal  fact,  which  was  then  the  subject  of  in- 
vestigation,—  the  firing  of  the  fatal  shot.  The  witness  de- 
scribed the  situation  of  the  parties  at  the  moment  the  shot  was 
fired,  and  the  appearance  of  the  respondent  as  frightened  and 
trembling;  but  when  he  attempted  to  state  the  respondent's 
declaration  which  accompanied  the  act  it  was  excluded.  Such 
declaration  was  ooly  a  verbal  act,  and  as  competent  as  other 
testimony.  Its  weight  was  for  the  jury.  Insurance  Go.  v. 
Mosley,  8  "Wall,  408.  Being  excluded,  the  presumption  is  that 
such  exclusion  was  detrimental  to  the  interest  of  the  party  in 
wbose  behalf  it  was  offered.  People  v.  Williams,  18  Cal.,  18Y. 
What  bearing  it  might  have  had  on  the  minds  of  the  jury  had 
the  evidence  been  admitted  is  not  a  question  for  our  considera- 
tion. The  respondent  was  on  trial  for  his  life.  He  was  entitled 
to  the  benefit  of  whatever  legitimate  evidence  he  could  pro- 
duce. It  becomes  unnecessary  to  consider  the  remaining  ex- 
ceptions.   Exceptions  sustained.    JSTew  trial  granted. 

Pbtebs,  0.  J.,  Walton,  Danfoeth,  Libbey  and  Emeey,  JJ., 
concurred. 
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Dennis  v.  State. 

(103  Ind.,  143.) 

Mxjeder:  Indictment — Supplemental  motion  for  new  trial — Newly  dis- 
covered evidence. 

1.  Not  necessary  to  allege  that  accused  held  club. —  An  indictment 
for  murder,  by  killing  with  a  club,  is  not  bad  for  not  averring  that  the 
accused  held  the  club  in  his  hands. 

8.  Not  necessary  to  charge  assault  and  battery. —  In  an  indictment 
charging  murder  in  the  first  degree,  it  is  unnecessary  to  allege  an 
assault  and  battery  on  the  body  of  the  deceased  in  formal  terms. 

8.  Bill  op  exceptions.—  A  bill  of  exceptions,  when  duly  signed  by  the 
judge,  may  be  suflBcient,  even  though  it  has  no  formal  caption. 

4  New  trial  —  Supplemental  motion.— The  trial  court  may  entertain  a 
supplemental  motion  for  a  new  trial  at  the  term  the  final  judgment  is 
pronounced,  even  if  filed  after  such  judgment,  in  cases  where  the 
motion  is  based  on  causes  discovered  after  rendition  of  the  judgment^ 

6.  Evidence  newly  discovered. —  Where  there  is  newly  discovered  evi- 
dence which  consists  of  statements  made  by  the  witness  upon  whosfe 
testimony  the  accused  was  convicted,  and  such  statements  eflfectually 
tend  to  withdraw  such  testimony,  a  new  trial  ought  to  be  granted. 

6,  Impeaching  and  cumulative  evidence. —  Evidence  which  destroys  or 
renders  illegible  the  testimony  on  which  a  conviction  was  had  is  not 
merely  cumulative,  nor  is  it  simply  impeaching  evidence. 

Appeal  from  Montgomery  Circuit  Court. 

W.  W.  Thornton,  D.  W.  Doty,  J.  M.  Seller  and  J.  W.  Wright, 
for  appellant. 

A.  B.  Anderson,  prosecuting  attorney,  O.  W.  Paul,  J.  M, 
Humphries,  M.  D.  White  and  W.  8.  Moffitt,  for  the  state. 

HowK,  J.  On  the  23d  day  of  February,  1885,  one  John  W. 
Coffey  and  the  appellant,  James  M.  Dennis,  were  jointly  in- 
dicted in  the  court  below  for  the  murder  of  one  James  MeMuUen. 
The  indictment  was  in  two  counts.  The  defendants  severed 
in  their  defense,  and  the  appellant,  Dennis,  having  pleaded  to 
the  indictment  that  he  was  not  guilty  as  therein  charged,  was 
awarded  a  separate  trial.  The  issues  joined  as  to  appellant 
were  tried  by  a  jury,  and  a  verdict  was  returned  on  the  22d 
day  of  April,  1885,  in  substance  as  follows :  "  We,  the  jury, 
find  the  defendant,  James  Dennis,  guilty  of  murder  in  the  first 
degree,  as  charged  in  the  first  count  of  the  indictment,  and  fix 
his  punishment  at  death." 
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Over  the  appellant's  motion  for  a  venire  de  novo,  for  a  new 
trial,  in  arrest  of  judgment,  and  for  his  discharge  from  custody, 
on  the  13th  day  of  May,  1885,  the  court  adjudged,  on  the  ver- 
dict, that  he  suffer  death,  and  from  this  judgment  he  has  ap- 
pealed to  this  court.  Afterwards,  on  the  25th  day  of  June, 
1885,  before  the  expiration  of  the  time  allowed  appellant  in 
which  to  prepare  and  file  his  bill  of  exceptions,  he  appeared  in 
open  court,  at  the  same  term  thereof,  and  filed  what  is  called 
his  supplemental  motion  for  a  new  trial,  supported  by  affida- 
vits. Upon  a  hearing  had  of  this  motion  it  was  overruled  by 
the  court,  and  appellant's  exceptions  were  duly  saved  to  this 
ruling. 

In  this  court  appellant  has  assigned  a  large  number  of  errors 
on  the  record  of  this  cause,  and  the  questions  thereby  presented 
have  been  ably  and  exhaustively  discussed  by  counsel  on  both 
sides,  both  orally  and  in  written  and  printed  briefs.  The  view 
we  are  constrained,  by  our  sense  of  judicial  duty,  to  take  of 
this  case  will  render  it  unnecessary  for  us  to  pass  upon  all  the 
questions  discussed  by  counsel,  but  some  of  those  questions  we 
will  consider  and  decide. 

It  is  claimed  on  behalf  of  appellant  that  the  trial  court  erred 
in  overruling  his  motion  to  quash  each  count  of  the  indictment. 
In  the  state  of  the  record  it  is  only  necessary  for  us  to  consider 
the  question  of  the  sufBciency  of  the  first  count  of  the  indict- 
ment, as  appellant  was  found  guilty  solely  of  the  offense  charged 
in  that  count,  and  judgment  of  acquittal  of  the  offense  charged 
in  the  second  count  was  rendered  by  the  court. 

The  first  count  charged,  in  substance,  that  Coffey  and  the 
appellant,  "on  the  Yth  day  of  January,  A.  D.  1885,  at  said 
county  and  state  aforesaid,  did  then  and  there  unlawfully,  felo- 
niously, purposely,  and  with  premeditated  malice,  kill  and 
murder  one  James  McMuUen,  by  then  and  there  feloniously, 
purposely,  and  with  premeditated  malice,  striking,  bruising  and 
mortally  wounding  the  said  James  McMullen  with  a  club,  of 
which  mortal  wound  the  said  James  McMullen  then  and  there 
died." 

The  first  objection  urged  to  this  count  of  the  indictment  is 
that  it  is  not  charged  therein  that  the  defendants,  or  either  of 
them,  then  and  there  had  or  held  the  club  "  in  their  hands," 
with  which  it  is  alleged  they  killed  and  murdered  McMullen, 
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"  by  striking,  bruising  and  mortally  -wounding  "  him.  There 
is  no  substance,  we  think,  in  this  objection.  It  is  true  that 
such  particularity  of  statement  is  found  in  the  old  common-law 
forms  of  indictments,  but  it  is  not  required,  we  think,  under 
our  Criminal  Code.  Dukes  v.  State,  11  Ind.,  557.  "When  we 
are  convinced  that  the  defendants  might  have  killed  and  mur- 
dered MoMuUen  by  striking,  bruising  and  mortally  wounding 
him  with  a  club  without  holding  the  club  in  their  hands,  it  is 
possible,  though  hardly  probable,  that  we  may  change  our  opin- 
ion on  this  question.  As  at  present  advised,  we  must  hold  that 
appellant's  first  objection  to  the  first  count  of  the  indictment 
is  not  well  taken. 

The  only  other  objection  pointed  out  to  the  first  count  by 
appellant's  counsel  is  that  it  omits  to  charge  the  defendants,  in 
formal  and  express  terms,  with  the  commission  of  an  assault, 
or  an  assault  and  battery,  on  the  body  of  James  McMullen. 
It  may  be  conceded  that  such  a  formal  charge  can  be  found  in 
the  old  common-law  precedents  of  an  indictment  for  murder. 
In  this  state,  however,  this  court  has  given  its  sanction  to  the 
form  of  an  indictment  for  murder  very  similar  to  the  one  under 
consideration,  and  which  contained  no  express  charge  either  of 
an  assault  or  an  assault  and  battery.  Gordell  v.  State,  22  Ind., 
1.  In  the  opinion  of  the  court,  in  the  case  cited,  the  indictment 
is  copied  at  length,  and  is  held  to  be  suflBcient.  To  the  same 
effect,  substantially,  are  the  following  cases :  Veatch  v.  State, 
56  Ind.,  58i  (26  Am.  K.,  44);  Meiers  v.  State,  id.,  336;  Wood  v. 
State,  92  Ind.,  269.  In  the  case  in  hand,  the  first  count  of  the 
indictment  charged  the  defendants,  in  plain  and  unequivocal 
language,  which  could  not  be  misunderstood  by  any  man  of 
common  understanding,  with  the  intentional  and  unlawful  kill- 
ing of  James  McMullen,  with  premeditated  malice,  and  we 
think  it  is  sufficient. 

The  important  and  controlling  questions  in  this  case  arise,  as 
it  seems  to  us,  under  the  alleged  errors  of  the  court  in  over- 
ruling the' original  and  supplemental  motions  of  the  appellant 
for  a  new  trial.  It  is  insisted,  however,  by  counsel  for  the 
state,  that  this  court  cannot  consider  or  decide  any  of  the  ques- 
tions arising  under  either  of  such  motions  for  a  new  trial,  be- 
cause, they  say,  the  evidence  given  on  the  original  trial  is  not 
made  part  of  the  record  by  a  bill  of  exceptions.    The  objection 
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urged  to  the  bill  of  exceptions  containing  such  evidence  is  that 
it  has  no  caption,  nor  preliminary  statement  of  any  kind,  to 
indicate  that  what  follows  was  the  evidence  given  on  the  trial 
of  the  cause.  The  evidence  was  taken  down  by  the  official 
reporter  of  the  court,  and  the  long-hand  manuscript  of  such 
evidence,  certified  by  such  reporter  in  conformity  with  the 
statute,  appears  in  the  transcript  before  us  without  prefatory 
statement  of  any  kind,  except  an  index  of  the  names  of  the 
several  witnesses  examined,  and  of  the  page  on  which  the  tes- 
timony of  each  witness  began.  Immediately  preceding  this 
.  manuscript  and  index  in  the  transcript  is  the  following  memo- 
randum of  the  clerk :  "  Be  it  further  remembered,  that  after- 
wards, to  wit,  on  the  18th  day  of  July,  1885,  the  said  defendant, 
James  Dennis,  by  his  said  attorneys,  filed  in  the  office  of  the 
clerk  of  said  Montgomery  circuit  court  the  following  bill  of 
exceptions,  namely."  Immediately  following  the  certificate 
of  the  official  reporter,  annexed  to  his  long-hand  manuscript  of 
the  evidence,  is  the  following  statement,  signed  by  the  judge  of 
the  trial  court,  namely :  "  And  this  was  aU  the  evidence  given 
in  the  cause.  And  the  said  defendant,  James  Dennis,  now 
tenders  this,  his  bill  of  exceptions,  and  prays  that  the  same  may 
be  signed,  sealed  and  made  a  part  of  the  record,  which  is  ac- 
cordingly done  this  17th  day  of  July,  A.  D.  1885."  Then  fol- 
lows the  certificate  of  the  clerk,  under  his  hand  and  the  seal  of 
the  court,  to  the  effect  "  that  the  above  and  foregoing  is  the 
original  long-hand  manuscript  of  the  evidence  in  the  case  of 
The  State  of  Indicma  v.  James  Dennis,  filed  in  my  office  on  the 
18th  day  of  July,  1885,  and  that  the  same  was  at  that  time  in- 
corporated into  a  bill  of  exceptions,  as  the  same  now  appears." 
IJpon  the  foregoing  statement  of  what  is  shown  by  the  tran- 
script, upon  the  point  under  consideration,  we  are  of  opinion 
that  it  sufficiently  appears  that  the  long-hand  manuscript  of 
the  evidence  was  properly  incorporated  in  a  bill  of  exceptions, 
and  that  the  evidence  given  on  the  trial  of  the  cause  is,  there- 
fore, a  part  of  the  record.  E.  S.  1881,  §§  629, 1410;-  Qalvin  v. 
State  ex  rel.,  56  Ind.,  51. 

Something  has  been  said  in  argument  by  counsel  for  the  state 
to  the  effect  that  the  filing  of  appellant's  supplemental*  motion 
for  a  new  trial  after  final  judgment  was  not  authorized  by  any 
law  or  rule  of  practice.     Such  motion  was  filed  during  the 
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same  term  of  court  at  which  final  judgment  was  rendered,  and 
such  motion  was  entertained  by  the  court,  and,  after  a  hearing 
thereon  upon  aiBdavits  and  oral  evidence,  was  overruled  by 
the  court, —  aU  without  objection  or  exception  on  the  part  of 
the  state,  so  far  as  we  can  find.  At  all  events,  the  action  of  the 
court  in  permitting  appellant  to  file  such  motion  is  not  called 
in  question  here  by  the  state  by  any  assignment  of  cross-error. 
The  question,  we  think,  is  not  properly  presented  for  our  decis- 
ion. But  if  it  were,  we  would  be  of  opinion  that  the  question 
is  one  which  addresses  itself  to  the  sound  discretion  of  the  trial 
court;  and  that,  in  any  case  of  felony,  involving  the  life  or 
liberty  of  the  defendant,  it  would  be  an  absolute  abuse  of  such 
discretion  to  refuse  to  entertain  a  supplemental  motion  for  a 
new  trial,  founded  upon  matters  occurring  after  final  judgment, 
bearing  strongly  upon  the  guilt  or  innocence  of  the  defendant, 
and  reasonably  supported  by  the  afiidavits  therewith  filed.  In 
this  case,  the  supplemental  motion  for  a  new  trial,  and  the  affi- 
davits and  oral  evidence  introduced  on  the  hearing  thereof,  are 
incorporated  in  a  separate  bill  of  exceptions,  which  is  properly 
in  the  record.  There  is  no  error  in  the  action  of  the  court  in 
entertaining  appellant's  supplemental  motion  of  which  the  state 
can  be  heard  to  complain. 

Having  now  disposed  of  the  state's  objections  to  the  record 
of  this  cause,  we  pass  to  the  consideration  of  the  appellant's 
case,  as  the  same  is  presented  in  the  transcript  before  us,  upon 
the  evidence  introduced  as  well  after  as  before  final  judgment. 

James  McMullen  and  his  wife;  in  the  early  part  of  January, 
1886,  were  the  only  occupants  of  a  small  farm-house,  of  two 
rooms,  remote  from  any  city,  town  or  village,  in  the  county  of 
Montgomery.  Early  in  the  morning  of  the  8th  day  of  Janu- 
ary, 1885,  it  was  discovered  that  during  the  preceding  night 
this  farm-house  had  been  consumed  by  fire.  In  the  ashes  and 
embers  of  the  burned  house  there  were  found  in  the  east  room 
the  skeleton  and  remains  of  James  McMullen,  and  the  skeleton 
and  remains  of  his  wife  in  the  west  room.  The  indications 
were  that  both  of  them  had  been  murdered ;  McMullen,  before 
he  had  prepared  to  retire  for  the  night,  and  his  wife,  after  she 
had  disrobed  herself  of  outside  garments  preparatory  to  her 
retiring,  and  that  the  house  had  been  partially  robbed  of  its 
contents  before  it  had  been  set  on  fire.     Of  course,  the  entire 
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neighborhood  was  at  once  aroused,  and  steps  were  promptly 
taken  to  discover  the  perpetrator  of  the  atrocious  crime.  Al- 
most immediately  suspicion  pointed  to  John  ~W.  Ooflfey,  the  co- 
defendant  of  the  appellant  in  the  indictment  in  this  case,  as  a 
guilty  actor  in  the  murder  of  the  McMullens,  and  in  the  felo- 
nious burning  of  their  little  home.  Coffey  was  promptly  ar- 
rested, and  as  promptly  confessed  that  he,  and  he  alone,  was 
guilty  of  the  murder  of  the  McMullens,  and  that  he,  and  he 
alone,  had  committed  the  bodies  of  his  murdered  victims  to 
the  flames  by  setting  on  fire  their  dwelling-house. 

Within  a  week  after  the  murder  of  the  McMullens,  at  the 
coroner's  inquest  upon  their  remains,  Coffey  was  examined 
under  oath,  as  a  witness,  by  and  before  the  coroner  of  Mont- 
gomery county.  His  testimony  was  reduced  to  writing,  in  a 
narrative  form ;  and  "  after  it  was  written  it  was  read  over  to 
him,  and  he  was  asked  if  that  was  correct,  and  he  said  it  was. 
He  was  asked  if  there  was  anything  more  he  wished  to  say, 
and  he  said  not  that  he  knew  of."  Coffey  then  subscribed  his 
name,  in  his  own  proper  hand,  to  the  written  narrative  of  his 
testimony  as  taken  by  the  coroner.  This  written  narrative  of 
Coffey's  testimony  was  offered  by  appellant  and  admitted  in 
evidence,  without  objection  by  the  state,  on  the  trial  of  this 
cause,  and  is  properly  in  the  record.  This  written  narrative 
may  properly  be  called  Coffey's  first  confession,  made  within 
four  days  after  the  murder  of  the  McMullens,  when,  it  may  be 
supposed,  every  act  and  circumstance  of  the  horrible  crime 
was  fresh  in  his  recollection.  The  narrative  is  entirely  too 
long  to  be  copied  in  this  opinion,  but  we  may  say,  generally, 
that  it  gives  in  detail  every  particular  of  the  double  murder  he 
had  committed,  of  his  search  for  money  and  other  plunder,  and 
of  his  setting  fire  to  the  house  wherein  were  the  bodies  of  the 
murdered  McMullens.  In  this  narrative  Coffey  says :  "  JSTo 
one  was  coniiected  with  me  in  the  affair.  I  was  alone,  and  no 
one  knew  my  intentions.  "When  I  left  John  Fritz's  house  in 
the  evening,  I  went  on  purpose  to  McMuUen's  to  do  what  I 
did.  It  came  on  me  all  of  a  sudden  at  Fritz's  house.  My  pur- 
pose was  to  get  money." 

When  Coffey  made  this  confession  before  the  coroner,  and  it 
became  generally  known,  there  were  many  persons  who  be- 
lieved, or  professed  to  believe,  that  he  alone  did  not  commit 
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the  murder  of  the  MoMuUens,  but  that  he  must  have  had  ac- 
complices, or  have  been  aided  and  abetted  by  others  in  the 
commission  of  the  crime.  This  is  abundantly  shown  by  Coffey's 
own  testimony  on  the  trial  of  this  cause.  These  persons  dili- 
gently pressed  Coffey  to  make  a  further  confession  and  to  tell 
who  helped  him  in  the  commission  of  the  crime,  and  sugges- 
tions were  made  to  him  of  this  one  or  that  one,  and,  among 
others,  of  Dennis,  the  appellant,  with  inquiries  as  to  whether 
or  not  the  person  named  was  not  with  him  when  the  crimes 
were  committed.  All  this  was  done  notwithstanding  the  fact 
that  in  his  testimony  before  the  coroner  Coffey  had  solemnly 
declared,  under  the  sanction  of  his  oath,  that  no  one  was  con- 
nected with  him  in  the  affair,  and  that  he  was  alone  and  no 
one  knew  his  intentions.  Under  such  pressure,  and  with  such 
suggestions,  Coffey  yielded  in  about  ten  days,  and  made  what 
is  called  his  second  confession,  implicating  the  appellant,  Dennis, 
and  making  him  the  principal  in  the  murders  and  arson  com- 
mitted, while  Coffey  himself  is  made  to  play  only  a  secondary 
part  in  the  terrible  tragedy. 

After  this  second  confession  was  made  by  Coffej'',  the  indict- 
ment was  returned  in  this  case  against  him  and  the  appellant 
jointly.  As  we  have  seen,  the  appellant,  Dennis,  was  awarded 
a  separate  trial,  and  upon  such  trial  a  verdict  was  returned 
finding  him  guilty  of  murder  in  the  first  degree,  and  assessing 
his  punishment  at  death,  and  judgment  was  rendered  accord- 
ingly. It  is  insisted  very  earnestly  by  appellant's  counsel  that 
the  verdict  of  the  jury  is  not  sustained  by  the  evidence ;  but, 
in  the  view  we  take  of  this  case,  it  is  not  necessary  for  us  to 
consider  or  decide  this  question.  On  the  trial  the  principal 
witness  for  the  state,  and  against  appellant,  was  John  W. 
Coffey,  who  testified  in  the  main  in  accordance  with  his  second 
confession,  that  he  and  appellant  committed  the  murders  of 
the  McMullens,  and  the  arson  of  their  home,  but  that  appel- 
lant was  the  instigator  and  principal  actor  in  the  commission 
of  the  crimes,  while  he  (Coffey)  was  chiefly  a  passive  looker-on. 
It  is  to  be  observed  that  Coffey  is  the  only  witness  who  claims 
or  admits  that  he  has  any  personal  knowledge  of  the  commis- 
sion of  the  murder  of  the  McMullens. 

From  our  examination  of  the  record  before  us,  we  feel  justi- 
fied in  saying  that  the  verdict  of  guilty  against  appellant  is, 
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and  must  be,  rested  on  the  evidence  of  John  W.  Coffey,  and 
that  if  Coffey's  evidence  be  eliminated  or  obliterated  from  the 
record,  there  is  no  case  left  against  the  appellant  for  the  mur- 
der of  James  McMuUen. 

This  brings  us  to  the  consideration  of  the  supplemental  mo- 
tion of  the  appellant  for  a  new  trial,  and  of  the  evidence  in- 
troduced upon  the  hearing  of  that  motion.  This  evidence 
chiefly  consists  of  what  may  be  termed  the  third  confession  of 
John  W.  Coffey.  This  confession,  in  its  details,  is  widely  dif- 
ferent from  either  of  his  previous  confessions,  and  from  his  evi- 
dence given  before  the  court  and  jury  on  the  trial  of  this  cause. 
In  this  third  confession,  he  says  in  substance  that  there  were 
five  persons  in  all  who  went  to  the  home  of  the  McMuUens,  for 
the  purpose  of  robbery  and  murder,  on  the  night  of  January  t, 
1885,  namely,  himself  and  appellant,  Dennis,  Monday  Kankin, 
John  Curtis  and  the  old  man  Eankin ;  that  when  they  got  to 
the  house,  he,  Coffey,  stood  at  the  gate  and  kept  watch ;  that 
old  man  Eankin  killed  the  McMuUens  by  four  shots  from  a 
navy  revolver ;  that  after  the  McMuUens  were  thus  killed,  they 
all  joined  in  searching  the  house,  old  man  Eaiikin  finding  $300 
in  an  old  trunk ;  that  they  bundled  up  feather  beds  and  clothes 
in  three  bundles,  which  they  carried  away  with  them ;  and 
that  afterwards,  Monday  Eankin  and  John  Curtis  returned  to 
the  house  and  set  it  on  fire.  There  is  more  of  this  third  con- 
fession, but  we  have  set  out  enough  of  it  to  show  its  utter  in- 
consistency with  the  previous  confessions  of  Coffey,  and  with 
his  testimony  on  the  trial  of  this  cause.  The  evidence  in  re- 
gard to  his  third  confession  is  uncontradicted  by  any  testimony 
offered  by  the  state. 

It  is  claimed,  however,  on  behalf  of  the  state,  that  the  evi- 
dence of  the  third  confession  is  either  cumulative  or  impeach- 
ing, and  that  for  evidence  of  either  kind  the  rule  is  that  a  new 
trial  will  not  be  granted.  Doubtless  the  rule  of  practice  is  cor- 
rectly stated.  But  the  evidence  we  are  now  considering  is  not 
cumulative  in  any  proper  sense,  because  its  tendency  will  be  to 
obliterate  or  destroy  the  previous  evidence  of  John  W.  Coffey. 
The  evidence  of  the  third  confession  is  something  more  than 
impeaching  evidence,  because,  if  believed  by  the  jury,  its  tend- 
ency will  be  to  defeat  a  verdict  for  the  state  on  the  indict- 
ment in  this  case.     The  materiality  of  the  evidence  of  the  third 
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confession  cannot  be  doubted  or  denied,  and  it  is  impossible  for 
the  courts  to  tell  how  this  third  confession,  in  connection  with 
Coffey's  previous  confessions,  might  affect  the  jury;  and,  in 
such  a  case,  we  understand  the  rule  to  be  that  a  new  trial 
should  always  be  granted.  Especially  should  this  rule  prevail 
in  our  state,  where,  by  the  fundamental  law,  it  is  expressly 
declared  that  "  in  all  criminal  cases  whatever  the  jury  shall 
have  the  right  to  determine  the  law  and  the  facts."  E.  S. 
1881,  §  64;  3  Grab.  &  W.  'New  Trials,  pp.  104:3,  lOM;  Idndley 
V.  State,  11  Tex.  Ct.  App.,  283 ;  Greerie  v.  State,  11  Fla.,  669. 

By  his  third  confession,  Coffey  says,  in  substance  and  effect, 
that  he  had  perjured  himself  in  each  of  his  previous  confes- 
sions, and  in  his  testimony  on  the  trial  of  this  cause.  We  are 
met,  therefore,  with  this  question :  Ought  we  to  permit  the 
appellant,  who  has  been  convicted  upon  confessedly  false  and 
perjured  testimony,  to  suffer  the  extreme  penalty  of  death? 
"With  a  just  sense,  we  hope,  of  our  oiflcial  duty,  we  answer 
this  question  in  the  negative. 

The  court  erred,  we  think,  in  overruling  the  supplemental 
motion  for  a  new  trial.  The  judgment  is  reversed  and  the 
cause  remanded,  with  instructions  to  sustain  the  supplemental 
motion  for  a  new  trial. 

Note.— See,  also,  Keenan  v.  The  People,  104  El.,  885;  S.  C,  4  Am.  Crim. 
B.,  434,  and  note. 


Bean  v.  The  State. 
(17  Texas  Ct.  App.,  60.) 


MuEX>ER :  Indictment  —  Confessions  —  Jury  —  Challenge  to   the   array  — 
Principal  and  accessory. 

1.  SuFFTClENCY  OP  INDICTMENT. —  It  is  not  essential  to  the  validity  of  an 

indictment  for  murder  that  it  should  allege  that  the  killing  was  "  un- 
lawfully done ; "  nor  that  the  defendant  was  "  a  person  of  sound  mem- 
ory and  discretion ; "  nor  that  the  deceased  waa  "a  reasonable  creature 
in  being." 

2.  Confession  of  accused. —  Under  the  law  of  this  state,  the  confession 

of  an  accused  is  admissible  in  evidence  against  him,  when,  in  connec- 
tion with  his  confession,  he  makes  a  statement  of  facts  and  circum- 
stances found  to  be  true,  and  which  conduce  to  establish  his  guUt. 
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8.  Polling  the  jxjet. —  In  polling  the  jury  after  verdict,  the  defendant  is 
entitled  to  no  more  than  a  categorical  answer  from  each  juror  to  the 
question:  "Is  that  your  verdict?"  In  this  case  the  accused  was 
charged  as  a  principal.  The  verdict,  afBrmed  by  each  juror  on  being 
polled,  found  him  "guilty  of  murder  in  the  first  degree  as  charged  in 
the  indictment. "  The  defense  proposed  to  ask  each  juror  if  he  intended 
to  find  the  accused  guilty  as  a  principal  or  as  an  accomplice.  Held, 
that  the  court  properly  refused  to  permit  such  examination  of  the 
jurors. 

4.  Challenge  to  the  arbat.— Article  624  of  the  Code  of  Criminal  Pro- 
cedure enumerates  the  only  grounds  upon  which  a  challenge  to  the 
array  of  jurors  can  be  predicated.  It  appears  in  this  case  that  the  de- 
fense refused  to  accept  the  proposition  of  the  district  attorney  to  excuse 
the  jurors  summoned  by  the  objectionable  officer,  and  that  he  did  not 
exhaust  his  peremptory  challenges  in  the  formation  of  the  jury.  Held, 
that  for  such  additional  reasons,  the  trial  court  properly  overruled  the 
defendant's  challenge  to  the  array. 

6.  Accomplice  and  principal. — Evidence  showing  an  accused  to  be  guilty 
as  an  accomplice  to  murder  wUl  not  support  his  conviction  as  a  prin- 
cipal. The  distinction  between  a  principal  offender  and  an  accom- 
plice is  stated  as  follows:  The  acts  constituting  an  accomplice 
are  auxiliary  only,  all  of  which  may  be  and  are  performed  by  him 
anterior  and  as  inducements  to  the  crime  about  to  be  committed; 
whereas  a  principal  offender  not  only  may  perform  some  antecedent 
act  in  furtherance  of  the  commission  of  the  crime,  but,  when  it  is  actu- 
ally committed,  is  doing  his  part  of  the  work  assigned  him  in  connec- 
tion with  the  plan  and  in  furtherance  of  the  common  purpose,  whether 
he  be  present  where  the  main  fact  is  to  be  accomplished  or  not.  In 
other  words,  if  the  parties  acted  together  in  the  commission  of  the 
offense  they  are  principals.  If  they  agreed  to  commit  the  offense  to- 
gether, but  did  not  act  together  in  its  commission,  the  one  who  actually 
committed  it  is  the  principal,  while  the  one  who  was  not  present  at  the 
commission,  and  who  was  not  in  any  way  aiding  therein,  as  by  keep- 
ing watch  or  by  securing  the  safety  or  concealment  of  the  principal, 
would  be  an  accomplice.  To  constitute  a  principal  the  offender  must 
either  be  present  where  the  crime  is  committed,  or  he  must  do  some 
act  during  the  time  when  the  offense  is  being  committed  which  con- 
nects him  with  the  acts  of  commission  in  some  of  the  ways  named  in 
the  statute. 


Appeal  from  the  District  Court  of  Gregg.  Tried  below 
before  the  Hon.  A.  J.  Booty.  (On  exchange  with  the  Hon.  F. 
J.  McCord.) 

Taylor  &  Morrison  and  R.  0.  DeGraffenreid,  for  the  appel- 
lant. 
J.  H.  Bv/rts,  assistant  attorney-general,  for  the  state. 
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"WiLLsoN,  Judge.  I.  It  was  not  necessary  to  state  in  the  in- 
dictment that  the  killing  was  "  unlawfully  "  done.  Thompson 
V.  The  State,  36  Texas,  326.  Nor  was  it  necessary  to  allege  that 
the  defendant  was  "  a  person  of  sound  memory  and  discretion," 
nor  that  the  deceased  was  "  a  reasonable  creature  in  being." 
According  to  repeated  decisions,  the  indictment  in  this  case  is 
in  all  particulars  a  good  one.  Ogden  v.  The  State,  15  Texas  Ct. 
App.,  454 ;  Moore  v.  The  State,  id.,  1 ;  Drye  v.  The  State,  14 
Texas  Ot.  App.,  185 ;  Bohannon  v.  The  State,  id.,  271 ;  Walker 
V.  The  State,  id.,  609 ;  Dwyer  v.  The  State,  12  Texas  Ot.  App., 
536 ;  Peterson  v.  The  State,  id.,  650,  and  authorities  cited  in 
said  cases. 

II.  There  was  no  error  in  admitting  in  evidence  the  confes- 
sion of  the  defendant.  In  connection  with  such  confession  he 
made  a  statement  of  facts  and  circumstances  which  were  found 
to  be  true,  and  which  conduced  to  establish  his  guilt.  By  means 
of  his  statements,  the  gun  with  which  the  murder  was  com- 
mitted was  found  at  the  place  where  he  stated  he  had  secreted 
it.  Code  Crim.  Proc,  750 ;  Buntain  v.  The  State,  15  Texas  Ct. 
App.,  485 ;  Weller  v.  The  State,  16  Texas  Ct.  App.,  200. 

III.  The  verdict  of  the  jury  found  the  defendant  "  guilty  of 
murder  in  the  first  degree  as  charged  in  the  indictment,"  etc. 
At  the  request  of  the  defendant  the  jury  was  polled;  the  ver- 
dict was  read  aloud  to  each  juror,  and  each  juror  was  asked  if 
it  was  his  verdict,  and  each  distinctly  answered  that  it  was. 
Defendant  proposed  to  ask  the  jurors  if  they  intended  to  find 
the  defendant  guilty  as  a  principal  or  as  an  accomplice.  This 
was  not  allowed  by  the  court.  We  perceive  no  error  in  the 
action  of  the  court  in  polling  the  jury;  but  think  it  was  in 
strict  accordance  with  the  statute.  Code  Crim.  Proc,  art.  710. 
It  was  expressly  stated  in  the  verdict  that  the  defendant  was 
found  guilty  of  murder  in  the  first  degree,  as  charged  in  the 
indictment,  and  he  was  charged  in  the  indictment  as  a  prin- 
cipal, and  not  as  an  accomplice.  When  the  jurors  answered 
that  this  was  their  verdict,  it  is  to  be  presumed  that  they  un- 
derstood the  meaning  of  the  same.  It  was  never  intended,  we 
think,  in  polling  a  jury,  to  permit  the  jurors  to  be  interrogated 
further  than  to  ask  each  of  them  the  direct  question,  "  Is  that 
your  verdict  ? "  If  he  answer  in  the  affirmative,  his  answer  is 
conclusive,  and  further  inquiry  is  not  permissible.    If  the  rule 


480  AMERICAN  CRIMINAL  REPORTS. 

were  otherwise,  each  juror  might  be  subjected  to  a  searching 
examination  with  a  view  to  showing  that  he  had  been  mistaken 
in  the  verdict  he  had  rendered  and  solemnly  announced  to  be 
his  verdict.  Such  a  practice  would  be  unreasonable  and  detri- 
mental to  the  ends  of  justice. 

TV.  Defendant's  challenge  to  the  array  of  jurors  summoned 
as  talesman  was  properly  overruled,  because  it  was  not  such  a 
challenge  as  is  warranted  by  the  law.  Code  Crim.  Proc,  art. 
624.  It  further  appears  that  the  district  attorney  proposed  to 
excuse  the  persons  summoned  as  jurors  by  the  objectionable  offi- 
cer, but  that  the  defendant  declined  to  agree  to  this.  It  further 
appears  that  the  defendant  did  not  exhaust  his  peremptory  chal- 
lenges in  the  formation  of  the  jury.  He  had  six  peremptory 
challenges  remaining  when  the  jury  was  completed.  Wooda/roL 
V.  The  State,  9  Texas  Ct.  App.,  412;  Gavitt  v.  The  State,  15 
Texas  Ct.  App.,  190 ;  Zum  v.  The  State,  11  Texas  Ct.  App., 
483 ;  Loggins  v.  The  State,  12  Texas  Ct.  App.,  65. 

V.  An  issue  raised  by  the  evidence  in  the  case  is  whether,  if 
guilty  of  the  murder,  the  defendant  was  guilty  as  a,  principal 
or  as  an  aoooTnplice.  Being  indicted  as  a  principal,  it  is  well 
settled  that  if  he  was  guilty  as  an  accomplice,  but  not  as  a 
principal,  he  could  not  be  convicted  legally  under  this  indict- 
ment. Truitt  V.  The  State,  8  Texas  Ct.  App.,  148 ;  McKeen  v. 
The  State,  Y  Texas  Ct.  App.,  631;  Sims  v.  The  State,  10  Texas 
Ct.  App.,  131.  It  is  earnestly  and  ably  insisted  by  counsel 
for  defendant  that  the  learned  judge  who  presided  at  the  trial 
of  this  case  failed  to  instruct  the  jury  fully  and  correctly  upon 
this  issue,  but,  on  the  contrary,  misdirected  them  in  his  charge. 

That  our  views  with  reference  to  this  subject  may  be  made 
more  intelligible,  we  will  here  insert  those  portions  of  the 
charge  which  relate  to  the  law  of  principals  and  accomplices. 
The  jury  are  first  instructed  as  follows  :  "  You  are  instructed 
that  all  persons  are  principals  who  are  guilty  of  acting 
together  in  the  commission  of  an  offense;  and  principals, 
whether  jointly  or  separately  indicted,  may  be  legally  prose- 
cuted and  convicted  as  such,  provided  the  evidence  adduced 
against  each  one  clearly  and  satisfactorilj'-  establishes  the  guilt 
of  each.  Where  an  offense  has  been  committed,  the  true 
criterion  for  determining  who  are  principals  is.  Did  the  parties 
act  together  in  the  commission  of  the  offense  ?    Was  the  act 
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committed  in  pursuance  of  a  common  intent,  and  in  pursuance 
of  a  previously  formed  design,  in  which  the  minds  of  both 
united  and  concurred  ?  If  so,  then  the  law  is  that  both  are 
alike  guilty,  provided  the  offense  was  actually  committed 
during  the  existence  and  in  execution  of  the  common  design 
and  intent  of  both,  whether  in  point  of  fact  both  were  actually 
bodily  present  on  the  ground  while  the  offense  actually  took 
place,  or  not."  This  charge  is  a  literal  copy  of  the  charge 
given  in  Scales  v.  The  State,  7  Texas  Ct.  App.,  361,  and  also  in 
Cook  V.  The  State,  14  Texas  Ot.  App.,  96,  and  approved  by  this 
court. 

In  the  last  cited  case  {Coolc  v.  The  State),  the  distinction 
between  principals  and  accomplices  was  very  carefully  consid- 
ered, and  more  thoroughly  and  definitely  explained  than  in 
previous  decisions.  "We  quote  from  the  opinion  in  that  case 
as  follows :  "  We  are  of  opinion  that  the  proper  distinction 
between  these  two  characters  of  offenders  is  this :  The  acts 
constituting  an  accomplice  are  auxiliary  only,  all  of  which 
may  be,  and  are,  performed  by  him,  anterior  and  as  induce- 
ments to  the  crime  about  to  be  committed,  whilst  the  princi- 
pal offender  not  only  may  perform  some  antecedent  act  in 
furtherance  of  the  commission  of  the  crime,  but,  when  it  is 
actually  committed,  is  doing  his  part  of  the  work  assigned  him 
in  connection  with  the  plan  and  furtherance  of  the  common 
purpose,  whether  he  be  present  where  the  main  fact  is  to  be 
accomplished  or  not.  When  the  offense  is  committed  by  the 
perpetration  of  different  parts  which  constitute  one  entire 
whole,  it  is  not  necessary  that  the  offenders  should  be  in  fact 
together  at  the  perpetration  of  the  offense  to  render  them 
liable  as  principals.  In  other  words,  an  accomphce,  under  our 
statute,  is  one  who  has  completed  his  offense  hefore  the  crime  is 
actually  committed,  and  whose  liability  attaches  after  its  com- 
mission by  virtue  of  his  previous  acts  in  bringing  it  about 
through  the  agency  of  or  in  connection  with  third  parties. 
The  principal  offender  acts  his  part  individually,  in  furtUer- 
ance  of  and  during  the  consummation  of  the  crime."  In  the 
subsequent  case  of  O'Neal  v.  The  State,  14  Texas  Ot.  App., 
582,  the  foregoing  distinction  was  cited  and  approved. 

We  must  confess  that,  to  our  minds,  the  distinction  between 
these  two  characters  of  offenders  is  often  shadowy  and  indis- 
VOL.  V  — 31 
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tinct.  It  is  as  clearly  drawn  in  Cook's  case  as  it  is  possible 
perhaps  to  draw  it.  The  dividing  line  between  the  two  is  the 
commencement  of  the  commission  of  the  principal  offense.  If 
the  parties  acted  together  in  the  commission  of  the  offense  they 
are  principals.  If  they  agreed  to  commit  the  offense  together, 
but  did  not  act  together  in  its  commission,  the  one  who  actually 
committed  it  is  the  principal,  while  the  other,  who  was  not 
present  at  the  commission,  and  who  was  not  in  any  way  aiding 
in  its  commission,  as  by  keeping  watch,  or  by  securing  the  safety 
or  concealment  of  the  principal,  would  be  an  accomplice.  To 
constitute  a  principal,  the  offender  must  either  be  present 
where  the  crime  is  committed,  or  he  must  do  some  act  during 
the  time  when  the  offense  is  being  committed  which  connects 
him  with  the  act  of  commission  in  some  of  the  ways  named  in 
the  statute.  Where  the  acts  committed  occur  prior  to  the  com- 
mission of  the  principal  offense,  or  subsequent  thereto,  and  are 
independent  of,  and  disconnected  with,  the  actual  commission 
of  the  principal  offense,  and  no  act  is  done  by  the  party  during 
the  commission  of  the  principal  offense  in  aid  thereof,  such 
party  is  not  a  principal  offender,  but  is  an  accomplice  or  an  ac- 
cessory according  to  the  facts.  We  think  the  charge  of  the 
court  which  we  have  quoted,  while  not  as  full  and  explanatory 
of  the  distinction  between  principals  and  accomplices  as  is  the 
opinion  of  Presiding  Judge  White  in  CooTc  v.  The  State,  supra, 
is  nevertheless  substantially  and  practically  sufHcient,  and  it 
was  not  incumbent  upon  the  court  to  instruct  the  jury  more 
particularly  and  elaborately  upon  this  question. 

In  a  subsequent  part  of  the  charge,  where  the  learned  judge 
applies  the  law  to  the  evidence,  the  jury  are  instructed  as  fol- 
lows :  "  If  you  believe  from  the  evidence  in  this  cause  that, 
prior  to  the  killing  of  the  deceased,  Charles  Stevens,  it  was 
agreed,  understood  and  determined,  by  and  between  the  de- 
fendant Ed.  Bean  and  one  Amon  Stevens,  that  the  latter  should 
kill  Charles  Stevens,  and  that  it  was  further  agreed,  understood 
and  determined  that  the  defendant  Bean  should  procure  a  gun, 
with  which  Amon  should  kill  the  deceased,  Charles  Stevens, 
and  that,  in  pursuance  of  this  design,  the  said  defendant  did 
procure  a  gun  and  place  it  in  the  hands  of  Amon  Stevens,  or 
place  it  where  the  said  Amon  was  to  and  did  get  the  said  gun, 
and  that,  in  pursuance  of  the  agreement  so  formed  between 
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them  —  defendant  and  said  Amon  —  the  latter,  in  the  county 
and  state  aforesaid,  and  prior  to  the  23d  day  of  November, 
1883,  did,  with  express  malice  as  defined  to  you  hereinbefore, 
shoot  with  a  gun  and  thereby  kill  the  deceased,  Charles  Stev- 
ens, and  that  this  killing  was  done  during  the  existence  and  in 
the  execution  of  the  common  design  of  said  Amon  Stevens 
and  defendant  (if  any  such  common  design  existed),  that  the 
said  Amon  should  kill  the  deceased,  then  the  defendant  would 
be  guilty  of  murder  in  the  first  degree,  whether  he  were  act- 
ually and  bodily  present  at  the  time  and  place  of  the  killing 
or  not,  and  if  you  so  believe  you  will  so  find."  As  we  under- 
stand this  charge,  and  as  we  understand  the  distinction  be- 
tween principals  and  accomplices,  the  state  of  facts  presented 
in  the  charge  would  constitute  the  defendant  an  accomplice, 
and  not  a  principal.  The  facts  recited  are  precisely  those 
which  constitute  an  accomplice  (Penal  Code,  art.  19),  but  do 
not  constitute  of  themselves  a  principal  offender,  because  they 
do  not  show  that  at  the  very  time  of  the  commission  of  the 
offense  by  Amon  Stevens  the  defendant  was  in  any  way  aiding, 
assisting  or  acting  together  with  said  Amon  Stevens  in  the  act 
of  homicide,  or  in  the  furtherance  of  it.  As  stated  in  the 
charge,  the  act  of  the  defendant  was  completed  anterior  to  the 
killing,  and  was  merely  auxiliary  thereto. 

As  a  legal  proposition,  however,  the  charge  is  unquestionably 
correct.  If  the  defendant  was  guilty  of  the  acts  recited,  he 
was  guilty  of  murder  in  the  first  degree,  but  he  was  guilty  as 
an  accomplice,  and  not  as  a  principal  offender.  This,  the  learned 
judge  failed  to  explain  to  the  jury,  nor  does  he  in  any  portion 
of  his  charge  instruct  the  jury  that,  if  they  believe  from  the 
evidence  that  the  defendant  was  an  accomplice  in  the  murder, 
and  not  a  principal  in  it,  they  could  not  convict  him  under  the 
indictment  which  charged  him  only  as  a  principal.  In  this 
connection,  the  defendant  requested  the  court  to  give  the  fol- 
lowing special  charge,  viz. :  "  You  are  further  charged  that 
the  defendant  Ed.  Bean  being  charged  as  a  principal  offender, 
he  cannot,  under  the  code  of  this  state,  be  convicted  as  an  ac- 
complice." This  was  refused,  and  we  think  erroneously.  Had 
the  learned  judge  given  this  instruction,  his  otherwise  admi- 
rable charge  would  have  been  unexceptionable.  Without  this 
addition,  however,  the  issue  as  to  whether  or  not  the  defend- 


484  AMERICAN  CRIMINAL  REPORTS. 

ant  was  guilty  as  a  principal  or  as  an  accomplice  was  not  sub- 
mitted to  the  jury,  but  on  the  contrary  the  jury  were  in  effect 
told  that,  although  the  defendant  was  guilty  as  an  accomplice, 
he  still  might  be  convicted  properly  under  the  indictment 
charging  him  as  a  principal.  For  this  error  the  judgment  of 
conviction  must  be  reversed.  It  is  true,  that  this  objection  to 
the  conviction  is  a  technical  one,  and  apparently  without 
reason  to  support  it.  It  is  nevertheless  a  long  and  well  estab- 
lished rule  of  the  law,  and  without  pausing  now  to  examine 
and  discuss  its  utility  or  wisdom,  it  is  safe  to  say  that,  upon 
investigation  and  reflection,  it  will  be  found,  like  many  other 
technicalities  of  the  law,  to  be  founded  upon  solid  and  suffi- 
cient reasons,  and  that  it  would  be  dangerous  to  the  rights  of 
the  citizens  of  a  free  government  to  depart  from  or  disregard  it. 

"We  win  here  again  take  occasion  to  suggest  to  district  and 
county  attorneys  the  very  great  utility  of  inserting  several  counts 
in  the  indictment  in  cases  like  this,  when  the  evidence  shows 
one  or  the  other  of  two  or  more  offenses  growing  out  of  the 
same  transaction.  In  this  case,  the  evidence  presented  three 
offenses,  of  either  of  which  the  jury  might  have  found  the  de- 
fendant guilty  under  proper  counts  in  the  indictment,  viz. :  mur- 
der as  a  principal,  accomplice  to  murder,  and  accessory  to 
murder.  From  the  evidence  before  us,  the  defendant,  by  his « 
own  confession,  was  guilty  both  as  an  accomplice  and  as  an 
accessory,  and  yet  under  the  indictment  as  it  was  framed  he 
could  not  legally  be  convicted  of  either  of  these  offenses.  While 
the  evidence  is  clear  as  to  his  guilt  of  these  two  offenses,  it  is 
not  so  clear  that  he  was  guilty  as  a  principal,  though,  if  the 
charge  requested  by  his  counsel  and  refused,  which  we  have 
quoted,  had  been  given,  and  the  jury  thus  having  had  submit- 
ted to  them  the  issue  as  to  whether  he  was  a  principal  or  an 
accomplice,  had  found  that  he  was  a  principal,  we  would  not 
have  disturbed  the  conviction. 

Because  of  the  error  in  the  charge  of  the  court,  and  the 
error  in  refusing  to  give  the  special  charge  requested,  the  judg- 
ment is  reversed  and  the  cause  is  remanded. 

Reversed  and  remanded. 
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'  Ingeam  y.  The  State. 
(62  Miss.,  143.) 
MxiEDER :  Instructions  —  Evidence  —  Error  —  Self-defense. 

1.  In  the  trial  op  an  indictment  for  murder,  it  is  error  for  the  court 
to  instruct  the  jury  that,  in  order  to  rebut  the  presumption  of  malice 
arising  from,  proof  of  the  killing,  it  is  incumbent  on  the  defendant  to 
show  circumstances  of  alleviation,  excuse  or  justification  to  the  "  sat- 
isfaction "  of  the  jury,  unless  the  same  appear  by  the  evidence  for  the 
state. 

8.  It  is  error  for  the  court  to  instruct  the  jury,  in  a  trial  for  homi- 
cide, that,  to  justify  the  killing  as  in  self-defense,  the  accused  must 
have  been  in  "  actual"  danger  from  the  deceased. 

3.  Fewer  instructions  to  be  given. —  The  frequent  commission  of  error 
in  instructions  in  criminal  cases  suggests  the  opinion  that  it  would 
promote  the  just  administration  of  the  law  and  advance  the  iuterests 
of  the  state  if  it  were  the  practice  in  the  circuit  courts  to  give  fewer 
instructions.  In  many  cases  it  would  be  wise  to  give  no  instructions 
at  aU  for  the  state,  and  in  none  is  it  prudent  to  give  many.  By  the 
adoption  of  such  a  course,  convictions  would  be  as  numerous  as  before, 
and  reversals  would  be  rare. 

Appeal  from  the  Circuit  Court  of  Lauderdale  County.  Hon. 
S.  H.  Terral,  Judge. 

Calvin  Ingram  was  indicted  for  the  murder  of  Jack  Ingram. 
The  killing  was  not  denied  by  the  accused.  It  was  witnessed 
by  the  wife  and  little  son  of  deceased  and  the  wife  of  the  ac- 
cused. The  first  two  named  testified  for  the  state  and  the  lat- 
ter for  the  defendant,  who  also  testified.  The  evidence  as  to 
the  circumstances  attending  the  killing  was  broadly  conflicting. 

Grace  &  Woods,  for  the  appellant. 
J.  L.  Harris,  for  the  state. 

Campbell,  C.  J.,  delivered  the  opinion  of  the  court : 
The  third  instruction  for  the  state  is  subject  to  one  of  the 
grounds  of  objection  for  which  the  fifth  instruction  for  the 
state  in  Hawthorne  v.  The  State,  58  Miss.,  T78,  was  condemned, 
*'.  e.,  it  makes  it  incumbent  on  tjie  defendant  to  produce  in  evi- 
dence circumstances  of  alleviation,  excuse  or  justification  to  the 
satisfaction  of  the  jury.  An  instruction  very  much  like  this 
was  approved  in  Harris  v.  The  State,  47  Miss.,  318,  but  we, 
nevertheless,  disapprove  it. 
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The  sixth  instruction  for  the  state  told  the  jury  that  the  de- 
fendant must  have  been  in  actual  danger  at  the  time  of  the 
killing  to  justify  him  in  shooting  for  his  own  defense.  It  is 
true  that  another  and  distinct  clause  of  the  instruction  qualifies 
the  foregoing  by  embracing  the  proposition  of  the  sufficiency 
of  apparent  danger  at  the  time  to  justify  action  in  defense,  but 
it  is  by  no  means  clear  that  the  instruction  as  a  whole  was 
properly  understood,  and  that  it  did  not  do  harm. 

The  conflicting  evidence  as  to  the  circumstances  of  the  kill- 
ing made  it  especially  important  that  no  error  should  be  com- 
mitted in  instructing  the  jury. 

It  is  matter  of  much  regret  that  we  feel  compelled  so  often 
to  reverse  the  judgments  in  criminal  cases,  because  of  serious 
errors  which  could  be  easily  avoided.  When  we  see  that  the 
jury  has  been  misdirected,  and  may  have  been  misled  thereby, 
our  duty  is  to  grant  a  new  trial.  If  fewer  instructions  were 
given  and  greater  care  was  observed  in  framing  them,  it  would 
be  most  favorable  to  the  interest  of  the  state  in  the  administra- 
tion of  the  criminal  laws.  In  many  cases  it  would  be  wise  to 
give  no  instructions  at  all  for  the  state,  and  in  none  is  it  pru- 
dent to  give  many.  By  this  course  convictions  would  be  just 
as  numerous  and  reversals  would  be  rare. 

Judgment  reversed.  » 


People  v.  Majors. 
(65  Cal.,  138.) 


MuEDEE :  Jeopardy  —  Killing  two  persons  by  same  act  —  Change  of  venue — 
Counter-affidavits  —  Trial  while  under  life  sentence  —  Juror  who  enter- 
tains conscientious  scruples — Res  gestae —  Conversations  between  can- 
spirators. 

1.  Killing  of  two  persons  by  the  same  act. —  The  murder  of  two  per- 
sons constitutes  two  separate  crimes,  for  each  of  whicli  a  defendant  is 
liable  to  a  separate  prosecution  and  trial,  though  the  killing  be  by  the 
same  act ;  and  a  conviction  or  acquittal  in  one  case  does  not  bar  a 
prosecution  in  the  other  on  the  plea  of  once  in  jeopardy. 

3.  Change  of  venue  —  Counter- affidavits.— On  a  motion  by  defend- 
ant in  a  criminal  action  for  a  change  of  venue,  the  court  may  permit 
the  introduction  of  counter-affidavits  for  the  purpose  of  contesting  the 
grounds  on  which  the  removal  is  prayed. 
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3.  Defendant  may  be  teied  foe  murder  while  irNDERaoiNa  life  sen- 

tence.—  Although  a  defendant  be  already  under  sentence  of  life  im- 
prisonment for  another  crime,  it  is  within  the  jurisdiction  of  the  court 
to  try  him  for  murder. 

4.  Pbacticb  on  plea  of  former  conviction.— No  appeal  lies  from  an 

order  denying  a  defendant,  in  a  criminal  action,  a  new  trial  on  a  plea 
of  former  conviction,  and  the  court  may  proceed  to  try  the  defendant 
on  the  charge  of  murder,  though  an  appeal  has  been  taken  on  that 
ground  and  is  still  pending. 

5.  When  conscientious  scruples  of  juror  is  cause  of  challenge. — 

Murder  is  not  necessarily  punishable  by  death,  but  as  death  may  be  the 
punishment,  under  the  provision  of  the  statute,  any  person  "  enter- 
taining such  conscientious  opinions  as  would  preclude  his  finding  the 
defendant  guilty,  must  neither  be  permitted  nor  compelled  to  serve  as 
a  jviror." 

6.  Right  op  peremptory  challenge  until  jury  is  accepted.— Where 

the  prosecution  declined  to  exercise  the  right  of  peremptory  challenge 
and  passed  the  jury,  and  the  defendant  then  peremptorily  challenged 
a  juror,  the  action  of  the  court  in  then  permitting  the  prosecution  to 
peremptorily  challenge  a  juror,  against  the  objection  of  the  defense, 
does  not  call  for  a  reversal  of  the  judgment,  being  a  mere  irregularity 
at  most,  which  did  not  affect  any  substantial  right  of  the  defendant. 

7.  Res  GESTie. —  In  a  prosecution  for  murder  the  surrounding  cu'cum- 

stances  may  always  be  shown  as  part  of  the  res  gestae,  and,  as  such, 
the  condition  in  which  the  body  and  clothing  were  found  was  properly 
admitted  in  evidence. 

8.  Declarations  of  conspirators. —  All  matters  talked  of  in  conversa- 

tions between  parties  conspiring  to  commit  a  crime  are  admissible  if 
spoken  of  at  the  time  the  main  subject  of  the  conspiracy  was  talked 
of.  But  independent  of  this,  if  this  matter  was  stricken  out,  and  the 
jury  instructed  not  to  consider  it,  this,  of  itself,  would  be  sufficient  to 
cure  any  error  made  by  the  admission  of  it. 

Appeal  from  the  judgment  of  the  superior  court  of  Santa 
Clara  county,  on  the  plea  of  former  conviction,  and  from  a 
judgment  of  the  superior  court  of  Alameda  county,  and  from 
an  order  refusing  a  new  trial. 

J.  B.  Lamar,  for  appellant. 

Attorney-General  Marshall  and  District- Attorney  Campbell, 
for  respondent. 

MoEEisoN,  C.  J.  The  defendant  was  prosecuted,  by  informa- 
tion filed  in  the  superior  court  of  Santa  Clara  county,  for  the 
murder  of  one  Archibald  Mclntyre,  and  a  change  of  venue 
having  been  granted  him  to  the  county  of  Alameda,  he  was 
tried  and  convicted  there  of  the  crime  of  murder  in  the  first 
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degree.  The  appeal  is  from  the  judgment  against  him  in  the 
first  named  court  on  the  plea  of  former  conviction,  as  well  as 
from  the  judgment  on  the  final  trial  in  the  county  of  Alameda, 
and  brings  before  us  for  review  all  the  orders  and  proceedings 
in  the  case  in  both  courts.  The  importance  of  the  case,  as  well 
as  the  zealous  and  able  manner  in  which  it  has  been  presented, 
demand  from  us  a  careful  consideration  of  all  the  questions 
involved.  The  first  and  most  important  point  to  be  considered 
is  the  plea  of  a  former  conviction,  and  for  a  full  and  distinct 
understanding  of  the  trial  on  that  plea  we  will  consider  the 
facts  upon  which  it  was  submitted  to  the  jury,  as  the  same  are 
found  in  the  following  stipulation : 


"  (1)  That  the  defendant,  Lloyd  L.  Majors,  is  the  identical 
Lloyd  L.  Majors  who  was  a  defendant  in  the  information  filed 
in  this  court  on  the  30th  day  of  March,  1883,  charging  Joseph 
Jewell,  John  Showers  and  Lloyd  L.  Majors  with  the  crime  of 
murder  in  the  killing  of  one  William  P.  Eenowden  at  the  said 
county  of  Santa  Clara  on  the  11th  day  of  March,  1883. 

"(2)  That  under  said  information  of  March  3Q,  1883,  said 
Lloyd  L.  Majors  was  duly  arraigned,  and  on  the  2d  day  of 
April,  1883,  pleaded '  not  guilty,'  and  was  put  upon  his  trial ;  that 
on  the  27th  day  of  May,  1883,  the  jury  returned  into  said 
court  a  verdict  in  the  following  words,  etc.:  'The  Superior 
Court,  County  of  Santa  Clara.  The  People  of  the  State  of 
California  versus  Lloyd  L.  Majors,  defendant.  We,  the  jury  in 
the  above  entitled  cause,  find  the  defendant,  Lloyd  L.  Majors, 
guilty  of  murder  in  the  first  degree,  with  imprisonment  for  life 
in  the  state  prison.     John  Caeeick,  Foreman.' 

"  (3)  That,  in  pursuance  of  the  above  verdict,  the  court,  on 
the  2d  day  of  June,  1883,  pronounced  upon  said  Lloyd  L. 
Majors  judgment  of  imprisonment  for  life  in  the  state  prison 
at  San'Quentin,  and  said  judgment  is  final  and  in  full  force. 

"  (4)  The  facts  shown  by  the  evidence  upon  the  said  trial 
under  said  information  of  March  30,  1883,  and  upon  which 
said  Majors  was  convicted, as  aforesaid,  are  as  follows:  That 
said  Lloyd  L.  Majors  counseled  and  advised  one  Joseph  Jewell 
to  rob  one  William  P.  Eenowden,  living  near  Lexington,  in 
the  said  county  of  Santa  Clara,  on  the  11th  day  of  March, 
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1883;  that  on  said  day  said  Jewell  repaired  to  said  Kenow- 
den's  house,  taking  with  him  one  John  Showers;  that  said 
Jewell  and  Showers  unexpectedly  found  at  the  house  of  said 
Kenowden  one  Archibald  Mclntyre,  who  was  then  residing 
with  said  Eenowden ;  that  in  the  attempt  to  carry  out  the  de- 
sign of  robbery,  both  said  Eenowden  and  said  Mclntyre  were 
there  and  then,  at  the  same  point  of  time,  to  wit,  about  6 :  30 
o'clock  P.  M.  of  the  11th  day  of  March,  1883,  killed  by  said 
Jewell  and  Showers. 

"  (5)  Said  Majors  was  not  present,  neither  did  he  personally 
participate  in  the  said  act  of  killing  said  Kenowden  and  Mcln- 
tyre, or  either  of  them,  except  counseling  and  advising  said 
Jewell  to  commit  said  robbery  as  aforesaid. 

"  (6)  The  foregoing  evidence  and  facts  are  substantially  the 
evidence  and  facts  adduced  upon  the  trial  of  said  Lloyd  L. 
Majors  upon  the  trial  heretofore  had  in  this  court,  upon  said 
information,  for  the  murder  of  William  P.  Eenowden,  and 
which  are  to  be  adduced  and  proven  in  support  of  the  infor- 
mation now  pending,  to  which  the  said  Lloyd  L.  Majors  has 
pleaded  a  former  conviction,  should  the  same  be  put  in  issue 
by  a  plea  of  not  guilty. 

"  (7)  It  is  stipulated  and  agreed  by  'the  plaintiffs  and  the  de- 
fendant as  follows :  The  foregoing  statement  of  evidence  and 
facts  are  hereby  admitted  to  be  true,  solely  for  the  purpose  of 
determining  the  issue  now  pending  in  this  court  on  the  plea  of 
former  conviction,  and  shall  be  read  in  evidence  on  the  trial 
of  said  issue  as  the  evidence  of  the  case,  together  with  the 
record  of  the  case  of  the  people  against  Lloyd  L.  Majors  for 
the  murder  of  "William  P.  Eenowden,  heretofore  tried  in  this 
court,  consisting  of  the  judgment  roll  and  the  minutes  of  the 
court  in  said  cause." 

The  defendant  was  first  prosecuted  for,  and  convicted  of,  the 
murder  of  said  Eenowden,  and  as  it  is  stipulated  in  the  agreed 
statement  of  facts  on  which  he  vras  tried  in  the  present  case, 
on  his  plea  of  former  conviction,  that  Eenowden  and  Mclntyre 
were  "at  the  same  point  of  time,  to  wit,  about  6:30  o'clock 
P.  M.  of  the  11th  of  March,  1883,  killed  by  said  Jewell  and 
Showers,"  it  is  therefore  claimed  that  defendant  has  been  onee 
m  jeopardy,  and  cannot  now  be  prosecuted  for  the  murder  of 
Mclntyre.    In  support  of  this  ground  of  defense  defendant 
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relies  upon  numerous  adjudged  cases,  and  it  must  be  conceded 
that  the  general  principle  is  too  well  established  to  admit  of 
controversy  that  the  law  will  not  allow  the  people  to  maintain 
a  second  prosecution  after  a  former  trial  and  conviction  or  ac- 
quittal of  a  party  /or  the  same  offense.  The  cases  most  strongly 
relied  upon  on  the  part  of  the  defense  we  will  now  proceed  to 
examine. 

The  first  is  the  case  of  Damon  v.  State,  2  Tyler  (Vt.),  387, 
in  which  it  appeai'ed  that  the  defendant  had,  in  the  same  affray 
and  by  the  same  stroke,  cut  two  persons,  and,  having  been 
convicted  of  wounding  one  of  the  parties,  it  was  held  that  the 
plea  of  autrefois  convict  was  well  pleaded  to  an  indictment  for 
wounding  the  other.  In  delivering  the  opinion  of  the  court, 
the  learned  judge  says: 

"The  indictment  charges  the  defendant  with  having  dis- 
turbed the  public  peace  by  assaulting  and  wounding  one  of  its 
citizens.  For  this  crime  he  shows  that  he  has  been  legally 
convicted  by  a  court  of  competent  jurisdiction.  He  cannot, 
therefore,  be  again  held  to  answer  in  this  court  for  the  same 
offense." 

On  the  theory  that  both  indictments  were  for  "  the  same 
breach  of  the  peace,"  and  not  for  wounding  two  persons  by  the 
same  wrongful  act,  the  case  may  be  harmonized  with  author- 
ities which  will  be  hereafter  referred  to  in  this  opinion.  • 

Another  case  relied  on  is  that  of  State  v.  Cooper,  13  N".  J. 
Law,  361.  The  defendant  was  indicted  for  the  crime  of  mur- 
der, committed  in  feloniously  setting  fire  to  and  burning  the 
dwelling-house  of  one  Ealph  Smith,  in  which  was  one  Joseph 
Hooper,  who  was  burned  to  death.  To  the  indictment  defend- 
ant interposed  the  plea  of  former  conviction  on  an  indictment 
for  the  crime  of  arson,  committed  in  setting  fire  to  and  burn- 
ing the  same  dwelling-house.  The  plea  was  sustained,  and  the 
court  in  its  opinion  says : 

"  It  is  a  maxim  of  the  common  law  that  no  man  is  to  be 
brought  in  jeopardy  of  his  life  more  than  once  for  the  same 
offense.  .  .  .  Upon  this  principle  are  founded  the  pleas  of 
autrefois  acquit  and  aiitrefois  convict.  The  writers  on  the 
subject  concur  in  stating  that  these  pleas  must  be  upon  a  pros- 
ecution for  the  same  identical  act  and  crime.  3  Bl.  Comra., 
336;  1  Chit.  Crim.  Law,  452,  462.     But,  says  Chitty  (page  455), 
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'■  it  is  not  in  all  cases  necessary  that  the  two  charges  should  be 
precisely  the  same  in  point  of  degree,  for,  it  is  sufficient  if  an 
acquittal  of  the  one  would  show  that  the  defendant  could  not 
have  heen  guilty  of  the  other.''  Thus  a  general  acquittal  of 
murder  is  a  discharge  upon  an  indictment  for  manslaughter 
on  the  same  person,  heoduse  the  latter  charge  was  included  in 
the  former.  ...  At  first  view  it  appears  as  if  there  were 
two  crimes  distinctly  indictable  and  punishable.  But  our 
sense  of  justice  is  shocked  by  the  idea  that  a  man  shall  be  con- 
victed and  punished  for  the  arson,  with  that  measure  of  pun- 
ishment which  the  laws  mete  out  to  those  guilty  of  that  crime, 
and  that  afterwards,  for  a  perfectly  accidental  and  involun- 
tary killing,  he  shall  be  liable  to  the  same  punishment  of  death 
which  is  inflicted  on  the  wilful  and  malicious  murderer.  In 
the  case  before  us  the  killing  was  a  simple  consequence  of  the 
burning,  and  there  is  no  pretense  that  it  was,  in  point  of  fact, 
intentional." 

"We  have  quoted  from  the  opinion  at  some  length  to  show 
how  far  it  bears  upon  the  case  we  are  now  considering. 

A  third  case  is  that  of  Olem  v.  State,  42  Ind.,  420,  in  which 
Downey,  J.,  delivering  the  opinion  of  the  court,  says : 

"  It  does  not  follow,  because  one  of  the  indictments  was  for 
the  murder  of  Nancy  Jane  Young  and  the  other  for  the  mur- 
der of  Jacob  Young,  that  the  crime  is  not  the  same.  If  the 
same  act  of  the  defendant  resulted  in  the  death  of  both  of 
them,  there  was  but  one  crime.  When  by  the  discharge  of  a 
fire-arm,  or  a  stroke  of  the  same  instrument,  an  injury  is  in- 
flicted upon  two  or  more  persons,  or  their  death  is  produced, 
there  is  but  one  crime  committed." 

This  case  is  an  authority  in  favor  of  the  defendant,  if,  as  his 
learned  counsel  contends,  the  stipulation  means  that  the  deaths 
of  Kenowden  and  Mclntyre  resulted  from  one  and  the  same 
act, —  a  question  which  we  will  consider  hereafter. 

The  cases  of  Gopenhaven  v.  State,  14  Ga.,  8,  and  Holt  v.  State, 
38  Ga.,  187,  are  also  cited  on  behalf  of  the  defendant,  and  it 
is  there  said  that  "  the  plea  of  autrefois  acquit  or  convict  is 
sufficient  whenever  the  proof  shows  the  second  case  to  be  the 
same  transaction  with  the  first."  The  question  how  far  the 
authority  of  these  cases  agrees  with  other  kindred  cases  de- 
pends on  what  is  meant  by  the  word  "transaction." 
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The  foregoing  review  of  the  cases  relied  on  in  support  of 
defendant's  plea  of  former  conviction  will  suffice  for  the  pur- 
poses of  this  opinion,  and  we  will  now  proceed  to  the  examina- 
tion of  some  of  the  cases  cited  by  the  prosecution : 

It  is  claimed  that  the  case  in  42  Ind.  has  been  overruled  by 
the  same  court  in  the  two  later  cases  of  State  v.  Elder,  65  Ind., 
282,  and  State  v.  Hattebough,  QQ  Ind.,  223.  In  the  first  case 
(reported  in  65  Ind.)  the  rule  on  the  subject  we  are  now  treat- 
ing is  stated  as  follows : 

"When  the  same  facts  constitute  two  or  more  offenses, 
wherein  the  lesser  offense  is  not  necessarily  included  in  the 
greater,  and  when  the  facts  necessary  to  convict  in  the  second 
prosecution  would  not  necessarily  have  convicted  in  the  first, 
then  the  first  prosecution  will  not  be  a  bar  to  the  second, 
although  the  offenses  were  hoth  committed  at  the  same  time  and 
hy  the  saTTie  act." 

And  in  the  other  case  {QQ  Ind.)  it  is  said : 

"  The  usual  test  by  which  to  determine  whether  the  former 
conviction  or  acquittal  was  for  the  same  offense  as  that  charged 
in  the  second  prosecution,  and  therefore  whether  the  former  is 
a  bar  to  the  latter,  is  to  inquire  whether  the  evidence  neces- 
sary to  sustain  the  latter  would  have  justified  a  conviction  in 
the  former  case." 

Testing  the  case  of  Clem.  v.  State,  supra,  by  the  rule  laid 
down  in  the  later  cases  referred  to  (65  and  66  Ind.)  it  would  be 
difficult  to  sustain  the  authority  of  the  former.  Clem,  being 
indicted  and  prosecuted  for  the  murder  of  Nancy  Young,  could 
not,  on  such  indictment  and  prosecution,  have  been  convicted 
of  the  murder  of  another  person,  to  wit,  Jacob  Young,  nor 
vice  versa.  Indeed,  on  an  indictment  for  the  murder  of  one  of 
the  Youngs,  evidence  on  the  part  of  the  prosecution  tending 
to  prove  the  murder  of  the  other,  would  have  been  wholly  in- 
admissible on  the  general  rules  of  evidence. 

"We  now  come  to  cases  on  the  other  side  more  directly  in 
point.  The  first  case  to  which  we  will  refer  is  that  of  State  v. 
Standifer,  5  Port.  (Ala.),  523,  in  which  it  appears  that  two 
persons,  John  W.  F.  Long  and  Lei  A.  Long,  were  injured  — 
one  killed  and  the  other  wounded  —  by  the  defendant  at  the 
same  time  and  in  the  same  transaction.  For  the  murder  the  de- 
fendant was  tried  and  acquitted,  and  on  the  trial  for  the  wound- 
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ing  he  pleaded  the  acquittal  in  the  murder  case.     The  court 
held  the  plea  bad,  and  stated  the  law  as  follows: 

"  Cases  exist  in  which  a  minor  offense  may  be  discharged  by 
the  acquittal  of  the  individual  charged  on  an  indictment  for  a 
major  offense,  but  these  are  cases  in  which  the  jury  trying  the 
case  could  have  lawfully  returned  a  verdict  for  the  lesser  crime. 
Thus  an  acquittal  for  murder  would  be  a  bar  to  an  indictment 
for  manslaughter.  So  of  a  burglary,  when  the  same  indict- 
ment included  a  charge  of  larcenj'^,  an  acquittal  would  be  a 
complete  bar.  But  the  reason  in  such  cases  is  that  the  jury 
could,  if  the  evidence  was  satisfactory,  have  convicted  the 
offender  of  the  lesser  criminal  charge.  In  the  present  case 
no  question  can  possibly  arise  as  to  the  law.  The  offenses 
have  no  appearance  of  identity ;  they  could  not  be  included  in 
the  same  indictment ;  and  the  evidence  which  would  produce 
an  acquittal  of  the  one  might  produce  a  conviction  of  the 
other." 

The  next  case  is  that  of  Teat  v.  State,  53  Miss.,  439,  where 
it  was  held  that  "  T.  and  S.,  lying  in  ambush  together,  each 
armed  with  a  double-barreled  shot-gun,  two  distinct  but  almost 
simultaneous  shots  were  fired  from  the  ambush,  by  which  G. 
and  "W.  were  mortally  wounded,  and  S.  fired  a  third  shot  in 
the  prostrate  body  of  G. ;  that  the  murder  of  G.  was  a  distinct 
crime  from  that  of  W.,  and  that  for  each  of  the  offenses  T. 
might  be  separately  tried ;  nor  could  he,  on  an  indictment  for 
the  murder  of  W.,  successfully  plead  former  jeopardy  in  hav- 
ing been  already  tried  for  the  murder  of  G.  A  putting  in 
jeopardy  for  one  act  is  no  bar  to  a  prosecution  for  a  separate 
and  distinct  act,  merely  because  they  are  so  closely  connected 
in  point  of  time  that  it  is  impossible  to  separate  the  evidence 
relating  to  them  on  the  trial  for  one  of  them  first  had."  The 
learned  judge  further  says :  "  It  is  believed  that  no  well-con- 
sidered case  can  be  found,  where  a  putting  in  jeopardy  for  one 
act  was  held  to  bar  a  prosecution  for  another  separate  and  dis- 
tinct one,  merely  because  they  were  so  closely  connected  in 
point  of  time  that  it  was  impossible  to  separate  the  evidence 
relating  to  them." 

In  Yaughan  v.  Gom.,  2  Va.  Cas.,  273,  it  was  held  that  "  if  a 
person  be  indicted  for  shooting  S.  W.,  and  acquitted  thereof, 
and  then  indicted  for  shooting  J.  "W.,  her  plea  of  autrefois 
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acquit  will  not  be  supported,  although  the  same  act  of  shoot- 
ing is  charged  in  each  indictment." 

Bishop,  in  his  work  on  Criminal  Law  (vol.  1,  §  1051),  speak- 
ing of  the  identity  of  offenses,  says :  "  They  are  not  the  same  — 
First,  when  the  two  indictments  are  so  diverse  as  to  preclude 
the  same  evidence  from  sustaining  both;  or,  secondly,  when 
the  evidence  offered  on  the  first  indictment,  and  that  intended 
to  be  offered  on  the  second,  relate  to  different  transactions, 
whatever  be  the  words  of  the  respective  allegations ;  or,  thirdly, 
when  each  indictment  sets  out  an  offense  differing  in  all  its 
elements  from  that  in  the  other,  though  both  relate  to  one 
transaction,"  etc. 

In  the  case  of  Freeland  v.  People,  16  111.,  380,  it  was  held 
"  that  it  was  no  bar  to  a  prosecution  for  a  riot  that  one  of  the 
accused  had  been  tried  and  convicted  and  fined  for  an  assault 
and  battery  arising  out  of  the  same  transaction  or  offense,  and 
occurring  at  the  same  time.  A  riot  may  embrace  an  assault 
and  battery,  yet  a  conviction  of  the  latter  cannot  be  pleaded 
in  bar  of  a  prosecution  for  the  former."  See,  also,  Severin  v. 
People,  37  111.,  414. 

In  the  case  of  Com.  v.  Roby,  12  Pick.,  496,  the  court  says 
that  "  a  conviction  upon  an  indictment  for  an  assault,  with  in- 
tent to  commit  murder,  cannot  be  pleaded  in  bar  to  an  indict- 
ment for  murder."  And,  further,  "  unless  the  first  of  the  two 
indictments  was  such  as  the  prisoner  might  have  been  con- 
victed upon,  by  proof  of  the  facts  contained  in  the  second, 
an  acquittal  or  conviction  on  the  first  can  be  no  bar  to  the 
second." 

In  the  case  of  Burns  and,  Carey  v.  People,  1  Parker,  Crim. 
Eep.  (K  Y.),  182,  the  supreme  court  of  New  York  holds  that, 
"  to  constitute  a  bar,  the  offense  charged  in  both  indictments 
must  be  identically  the  same,  in  law  as  well  as  in  fact."  To 
the  same  effect  is  the  case  of  People  v.  Saunders,  4  Parker, 
Crim.  Pep.,  196,  as  is  also  the  case  of  Regina  v.  Morris,  10  Cox, 
C.  C,  480. 

We  might  cite  many  other  cases  laying  down  the  same  prin- 
ciple, but  we  will  content  ourselves  with  the  foregoing,  and 
one  other  case  from  our  own  reports.  We  refer  to  the  cases  of 
People  V.  Alihez,  49  Cal.,  452,  where  it  was  held  that  "  an  in- 
dictment which  charges  the  defendant  with  the  murder  of  three 
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persons  charges  three  offenses."  The  charge  was  that  the  de- 
fendant administered  a  poisonous  drug,  to  Avit,  strychnine,  to 
three  persons  at  one  and  the  same  time,  and  the  trial  court  was 
asked  to  arrest  the  judgment  on  the  ground  that  the  indict- 
ment charged  more  than  one  offense,  in  violation  of  section  954 
of  the  Penal  Code.  The  court  refused  to  arrest  the  judgment, 
and  the  supreme  court  reversed  the  case.  This  is  a  direct 
authority  on  the  point  we  have  been  considering,  and  we  do 
not  doubt  its  correctness. 

On  the  trial  of  the  defendant,  Majors,  for  the  murder  of 
Eenowden  he  could  not  have  been  convicted  of  the  murder  of 
Mclntyre.  The  two  crimes,  although  committed  at  one  time 
and  by  the  same  act,  are  entirely  different  in  their  elements, 
and  the  evidence  required  to  convict  in  the  one  case  very  dif- 
ferent from  that  essential  to  a  conviction  in  the  other. 

Tested,  then,  by  the  rule  laid  down  in  the  foregoing  cases, 
the  plea  of  former  conviction  was  not  sustained  on  the  trial  in 
the  superior  court  of  Santa  Clara  county. 

But  we  do  not  think  the  stipulation  means  that  both  Eenow- 
den and  Mclntyre  were  murdered  by  one  and  the  same  act.  It 
might  well  be  that  they  were  both  killed  at  the  same  point  of 
time,  and  it  does  not  follow  therefrom  that  the  murder  of  the 
two  was  accomplished  by  one  act.  There  were  two  parties  di- 
rectly concerned  in  the  murder,  and  each  of  them  might  have 
discharged  his  weapon  at  his  victim  at  the  same  moment  or 
point  of  time,  and  yet  the  killing,  under  such  circumstances, 
would  have  been  done  by  two  acts  entirely  separate  and  dis- 
tinct from  each  other.  Under  such  a  state  of  facts  the  author- 
ities all  agre.e  that  there  may  be  several  prosecutions,  and  the 
burden  of  proof  was  on  the  defendant  to  show  that  there  Avas 
but  one  act  which  caused  the  death  of  the  two.  But  even  on  this 
theory  we  have  attempted  to  show  that  the  better  rule,  and 
that  established  by  the  great  weight  of  respectable  authority, 
is  that  the  murder  of  two  persons,  even  by  the  same  act,  con- 
stitutes two  offenses,  for  each  of  Avhich  a  separate  prosecution 
will  lie,  and  that  a  conviction  or  acquittal  in  one  case  does  not 
bar  a  prosecution  in  the  other. 

2.  Defendant's  second  point  is  that  the  court  erred  in  per- 
mitting the  introduction  of  counter-affidavits,  on  defendant's 
motion,  for  a  change  of  the  place  of  trial.     Sections  1033  and 
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1034  of  the  Penal  Code  provide  for  the  removal  of  a  criminal 
action  on  the  application  of  defendant,  and  section  1035  of  the 
same  code  declares  that,  "  if  the  court  is  satisfied  that  the  rep- 
resentation of  the  defendant  is  true,  an  order  must  be  made  for 
the  removal  of  the  action  to  the  pi-oper  court  of  a  county  free 
from  a  like  objection."  It  is  claimed,  on  behalf  of  the  defense, 
that  when  a  sufficient  showing  for  such  removal  is  made  by  the 
defendant's  affidavit,  the  court  is  obliged  to  accept  as  true  the 
facts  sworn  to  by  him,  and  the  people  cannot  controvert  his 
statements  by  opposing  affidavits.  The  language  of  the  code 
is  that,  "  if  the  court  is  satisfied  that  the  representation  of  the 
defendant  is  true,"  it  shall  make  the  order  of  removal.  It  is 
not  a  fair  implication,  from  the  language  of  the  provision,  that 
counter-affidavits  may  be  filed  on  behalf  of  the  people,  and  is 
such  not  the  good  sense  of  the  law  in  such  cases?  "When  the 
proper  showing  is  made  by  the  defendant,  the  court  would  be 
obliged  to  make  the  order  of  removal,  if  counter-affidavits  were 
not  allowed,  but  the  court  must  be  satisfi£d^hdJi  the  defendant's 
affidavit  speaks  the  truth,  and  it  may  be  that  this  can  be  shown 
only  after  the  prosecution  has  been  allowed  to  file  counter- 
affidavits.  Such  seems  to  have  been  the  view  taken  by  this 
court  in  People  v.  Yoakum,  53  Oal.,  570,  and  we  have  no  doubt 
of  its  correctness. 

3.  On  the  motion  of  the  prosecution  for  the  court  to  fix  a 
day  for  a  trial  of  the  case,  the  defendant  objected  to  the  juris- 
diction of  the  court  on  two  grounds :  First,  that  the  defendant 
was  under  sentence  of  life  imprisonment  in  the  state  prison ; 
and,  secondly,  that  an  appeal  had  been  taken  and  was  still 
pending  in  the  supreme  court  from  the  order  of  the  superior 
court  denying  a  new  trial  on  the  plea  of  former  conviction. 
The  first  objection  is  answered  by  the  decision  of  this  court  in 
the  case  of  People  v.  Hong  Ah  Duck,  61  Cal.,  387;  and  the 
second  by  the  case  of  People  v.  Majoi's,  65  Cal.,  100.  It  is  un- 
necessary for  us  to  do  more  than  refer  to  these  cases.  The 
defendant  had  been  once  tried  on  his  plea  of  former  conviction, 
and  it  was  not  the  duty  of  the  court  to  grant  him  another  trial 
on  that  plea.  We  see  no  irregularity  in  the  proceedings  of  the 
court  connected  with  this  assignment  of  error. 

4.  The  fourth  ground  of  error  rehed  upon  relates  to  the  im- 
paneling of  the  jury.    The  prosecution  was  allowed  to  chal- 
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lenge  jurors  peremptorily  under  subdivision  8  of  section  1074 
of  the  Penal  Code,  which  provides  as  follows :  "  If  the  offense 
charged  be  punishable  with  death,  the  entertaining  of  such 
conscientious  opinions  as  would  preclude  his  finding  the  de- 
fendant guilty,  in  which  case  he  must  neither  be  permitted  nor 
compelled  to  serve  as  a  juror."  It  is  claimed  that  inasmuch  as 
the  crime  of  murder  is  not  necessarily  punishable  by  death, 
-  therefore  the  above  subdivision  of  section  1074  does  not  apply. 
"We  cannot  yield  our  assent  to  this  view  of  the  law.  Murder 
may  be  punished  under  the  code  by  death,  but  if  jurors  in  the 
case  entertain  conscientious  scruples  against  the  infliction  of 
the  death  penalty,  the  law  inflicting  that  penalty  would  be  a 
dead  letter  on  the  statute  book.  It  has  always  been  held,  so 
far  as  our  experience  or  knowledge  goes,  that  the  provision  of 
the  code  referred  to  applies  in  all  prosecutions  for  murder,  and 
we  have  no  doubt  that  it  does. 

5.  The  next  objection  involves  another  question  concerning 
the  right  of  peremptory  challenges.  It  is  said  that  the  prose- 
cution "  passed  the  jurors,  declining  to  exercise  any  challenge. 
The  defendant,  being  then  called  upon  to  exercise  his  peremp- 
tory challenges,  if  any  he  had,  then  challenged  one  juror,  and 
the  prosecution  then  immediately  demanded  to  challenge  one 
of  said  jurors,  and  was  allowed  to  do  so,  against  the  defend- 
ant's objection."  This,  it  is  claimed,  was  a  violation  of  section 
1088  of  the  Penal  Code,  which  provides :  "  If  all  challenges 
(for  cause)  on  both  sides  are  disallowed  either  party,  first  the 
people  and  then  the  defendant  may  take  a  peremptory  chal- 
lenge, unless  the  parties'  peremptory  challenges  are  exhausted." 
In  the  case  of  People  v.  McOm^thy,  48  Cal.,  657,  it  was  held 
"  that  if  the  prosecution  in  a  criminal  case  pass  the  jury  to  the 
defendant,  who  declines  to  make  any  challenge,  the  prosecu- 
tion may  then  interpose  a  peremptory  challenge  to  a  juror 
before  he  is  sworn."  It  is  true,  the  foregoing  case  differs 
slightly  from  this,  inasmuch  as  in  that  case  the  defendant  did 
not  interpose  any  challenge,  whereas,  in  this  case,  he  did; 
but  we  do  not  think  that  the  difference  between  the  facts  of 
the  two  cases  in  any  manner  affects  the  principle  applicable  to 
both.  It  is  there  said  that  the  prosecution  had  not  accepted 
the  jury  by  only  passing  them  to  the  other  side.  At  most,  the 
Vol.  V— 32 
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action  of  the  court  was  an  irregularity,  not  affecting,  so  far  as 
we  can  see,  any  substantial  right  of  the  defendant,  and  one 
which  does  not  call  for  a  reversal  of  the  judgment.  Penal 
Code,  §  1258;  People  v.  Sprague,  53  Cal.,  491. 

6.  The  admission  of  certain  evidence  showing  or  tending  to 
show  that  Eenowden's  person  and  clothing  had  been  burned  is 
the  nex?  matter  complained  of.  We  do  not  clearly  perceive 
what  objection  could  have  been  made  to  the  admission  of  this 
evidence.  The  production  of  the  bloody  clothing  worn  at  the 
time  by  the  victim  of  a  homicide  is  a  matter  of  common  prac- 
tice, and  certainly  it  would  be  permitted  for  the  jury  to  view 
the  remains  of  the  deceased,  as  they  are  allowed  under  the 
express  provision  of  the  code  to  view  the  premises  where  the 
homicide  was  committed.  Sometimes  bodies  are  exhumed  for 
the  purpose  of  procuring  evidence  against  the  accused.  The 
condition  in  which  the  body  and  clothing  were  found  was 
properly  admitted  in  evidence.  The  surrounding  circumstances 
may  always  be  shown  as  a  part  of  the  7'es  gestm.  1  Greenl. 
Ev.,  §  108. 

7.  The  conversations  admitted  in  evidence  between  defendant 
and  Jewell  all  occurred  at  one  time  and  were  properly  ad- 
mitted. At  the  time  the  main  transaction  was  discussed,  those 
other  matters  were  spoken  of.  If  they  had  not  been  talked 
about  at  the  same  time,  and  in  the  course  of  the  same  conver- 
sation, they  would  have  been  inadmissible.  But,  independent 
of  this,  they  were  stricken  out  on  motion  of  defendant's  coun- 
sel, and  the  jury  were  instructed  not  to  consider  them.  This 
was  of  itself  sufficient  to  cure  any  error  there  might  have  been 
in  their  admission. 

8.  Defendant  complains  of  the  action  of  the  court  in  giving 
and  refusing  certain  instructions.  "We  have  examined  the  in- 
structions given,  and  think  they  contain  a  correct  exposition  of 
the  law  applicable  to  the  case.  We  have  also  examined  the 
instructions  refused,  and  think  the  action  of  the  court  in  refus- 
ing them  was  correct. 

We  have  now  considered  all  the  points  in  the  case  made  by 
the  learned  counsel  for  the  defense,  and  have  endeavored  to 
answer  them. 

No  error  is  found  in  the  case  which  calls  for  a  reversal  of  the 
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judgment  below,  and  the  same  is  therefore  affirmed,  together 
with  the  order  denying  a  new  trial. 

Judgment  and  order  affirmed, 

Mtbick,  J. ;  McKee,  J. ;  Eoss,  J. ;  Thoentoit,  J. ;  Shaepsteut, 
J.,  and  MoKiNSTET,  J.,  concm'red. 

Rehearing  denied. 


*  Beadshaw  v.  State. 

(17  Neb.,  147.) 
Mdkdee  :  Jurors  —  Assisting  prosecutor  —  Instructions  —  Evidence. 

1.  Bill  of  exceptions. —  Affidavits  filed  as  evidence  in  the  district  court 
must  be  certified  to  the  supreme  court  by  a  proper  bill  of  exceptions, 
and  be  thus  made  a  part  of  the  record,  or  they  cannot  be  considered. 

3.  Jdeobs— Convictions  as  to  death  penalty.— K  a  juror,  on  hie  voir 
dire  examination  in  a  case  depending  upon  circumstantial  evidence, 
answer  that  his  convictions  are  such  as  would  preclude  him  from  Te- 
turning  a  verdict  of  guilty,  where  the  punishment  would  be  death,  it 
is  good  ground  of  challenge  for  cause  on  the  part  of  the  state,  St. 
Louis  V.  State,  8  Neb.,  405;  S.  C,  1  N.  W.  Rep.,  371. 

3.  Assisting  district  attorney. —  The  disf-ict  attorney  in  a  criminal 

trial  may  have  the  assistance  of  counsel  employed  on  private  account 
Polin  V.  State,  14  Neb.,  540;  S.  C,  16 N.  W.  Eep.,  898. 

4.  Attorneys — Misstatements  —  Objections  to. — Where  it  is  alleged 

that  an  attorney,  in  the  argument  of  a  cause  on  trial  to  a  jury,  made 
misstatements  of  the  evidence,  and  went  outside  of  the  record  in  his 
statements  of  the  facts  proved  on  the  ti'ial,  the  attention  of  the  court 
should  be  called  to  the  language  and  conduct  of  the  attorney  by  the 
proper  objection,  and  a  ruling  had  thereon  by  the  court.  If  the  objec- 
tion is  overruled  and  an  exception  taken,  the  question  maybe  reviewed 
in  the  supreme  court  upon  the  language,  objection,  ruling,  and  excep- 
tion being  made  a  part  of  the  record  by  the  proper  biU  of  exceptions, 
but  not  otherwise. 

5.  Instructions  —  Applicabujty. —  Instructions  to  a  jury  must  be  appli- 

cable to  the  testimony  introduced  upon  the  trial.  It  is  not  error  to  re- 
fuse to  instruct  upon  a  point  of  law  which  does  not  arise  in  the  case, 
and  which  would  have  no  reference  to  any  of  the  evidence,  nor  to 
refuse  to  give  an  instruction  when  the  same  has,  in  substance,  already 
been  given. 

6.  In  cases  op  circumstantial  evidence  it  is  necessary  that  all  the  facts 

and  circumstances  essential  to  a  conviction  be  proved  beyond  a  reason- 
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able  doubt;  but  it  is  not  necessary  that  each  lint  in  the  evidence 
"relied  upon"  should  be  proven  beyond  a  reasonable  doubt;  such 
facts,  if  not  proven,  should  be  discarded  by  the  jury. 
7.  The  evidence  in  the  caBe*  examined,  and  found   sufficient  to  sustain  the 
verdict  of  the  jury. 

Error  to  the  District  Court  for  Gage  County. 

L.  W.  Colby,  Hazlett  d)  Bates,  for  plaintiff  in  error. 
William  Leese,  attorney-general,  for  the  state. 

Keese,  J.  The  plaintiff  in  error  was  indicted  by  the  grand 
jury  of  Gage  county  for  the  murder  of  Harry  C.  Yoorhees. 
Upon  trial  he  was  found  guilty  of  murder  in  the  second  degree; 
and  was  sentenced  to  the  penitentiary  for  life.  He  alleges 
error,  and  seeks  to  reverse  the  judgment  of  the  district  court. 
The  questions  presented  by  his  brief  and  the  record  will  be 
noticed  in  the  order  in  which  they  are  presented. 

Complaint  is  made  of  the  decision  of  the  district  court  in 
overruling  a  motion,  made  by  plaintiff  in  error,  for  a  change  of 
the  place  of  trial.  The  motion  is  based  upon  the  alleged  bias 
and  prejudice  of  the  citizens  of  the  county  in  which  the  cause 
was  pending,  to  such  an  extent  that  a  fair  and  impartial  trial  • 
could  not  be  had  in  that  county.  "We  find  quite  a  number  of 
affidavits  attached  to  the  record,  which  seem  to  have  been  taken 
upon  the  issue  presented  by  this  motion,  and  if  they  were  all 
presented  to  the  trial  court,  there  is  no  error  in  its  ruling,  for 
we  think  there  was  suflBcient  to  warrant  it  in  finding  that  such 
bias  and  prejudice  did  not  exist.  But  these  affidavits  are  in  no 
way  certified  to  by  the  court,  are  not  embodied  in  any  bill  of 
exceptions,  and,  as  has  been  repeatedly  held  by  this  court,  can- 
not be  here  considered.  If  it  is  desired  to  review  the  decision 
of  a  district  court  upon  any  question  of  fact,  the  proof  submit- 
ted to  that  court  must  be  preserved  by  a  proper  bill  of  excep- 
tions. Affidavits  come  directly  within  this  rule,  and  must  be 
preserved  by  bill  of  exceptions,  and  made  a  part  of  the  record, 
in  order  to  be  considered.  Tessier  v.  Crowley,  16  Neb.,  369, 
and  cases  there  cited. 

The  foregoing  observations  will  apply  to  the  second  point  of 
error  assigned,  which  is  that  the  district  court  erred  in  over- 
ruling the  motion  of  plaintiff  in  error  for  a  continuance.  We 
observe  an  "  explanation "  following  the  motion,  and  which 
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was,  doubtless,  intended  for  the  clerk  to  sign,  to  the  effect  that 
the  affidavits  referred  to  by  the  motion  "  are  copied,  and  appear 
next  before  said  motion ;"  but  the  clerk's  signature  does  not 
appear.  It  is  not  signed.  But  this  would  not  have  been  suf- 
ficient. All  such  affidavits  must  be  incorporated  into  the 
record  by  a  bill  of  exceptions.  The  mere  certificate  of  the 
clerk  is  not  enough. 

Complaint  is  made  of  the  rulings  of  the  district  court  in  sus- 
taining and  overruling  challenges  made  to  jurors  while  impan- 
eling the  trial  jury.  "We  have  read  that  part  of  the  record,  and 
find  that  four  challenges  to  jurors,  for  cause  made  by  the  state, 
were  sustained,  and  to  which  plaintiff  in  error  excepted.  Mf. 
Deny  was  called  as  a  juror.  In  answer  to  questions  propounded 
by  the  district  attorney,  he  stated  that  he  had  conscientious 
scruples  against  the  death  penalty  in  case  of  murder,  and  that 
he  did  not  believe  in  inflicting  such  penalty.  The  court  then 
asked  him  if  his  opinions  were  such  as  would  preclude  his 
bringing  in  a  verdict  of  guilty,  where  the  prisoner  was  charged 
with  an  offense  the' penalty  of  which  was  death?  His  answer 
was :  "  Well,  I  should  bo  opposed  to  bringing  in  a  verdict  of 
that  kind,  because  I  am  opposed  to  the  death  penalty." 

Mr.  Mundel  was  called  as  a  juror,  and,  in  answer  to  the 
question  of  the  district  attorney,  stated  that  he  had  conscien- 
tious convictions  upon  the  subject  of  the  infliction  of  the  death 
penalty ;  that  he  did  not  believe  in  it  in  any  case.  The  court 
then  asked  him  the  following  question :  "  Are  your  opinions 
such  as  to  preclude  you  from  bringing  in  a  verdict  of  guilty 
wbere  the  defendant  was  charged  with  an  offense  the  penalty 
of  which  was  death?"  The  juror  answered  frankly,  "Yes, 
sir." 

J.  E.  Bryant  was  called  and  interrogated  by  the  district 
attorney.  He  stated  unequivocally  that  he  was  not  in  favor  of 
inflicting  the  death  penalty.  The  court  then  propounded  to 
him  this  question :  "  Are  your  opinions  such  as  preclude  your 
bringing  in  a  verdict  of  guilty  in  a  case  where  the  defendant  is 
charged  with  an  offense  the  penalty  of  which  is  death?"  An- 
swer, "  They  are." 

Mr.  Bartlery,*on  being  examined  as  to  his  qualifications, 
stated  that  if  the  evidence  was  positive  and  di  rect  he  would 
have  no  such  opinions  as  would  prevent  him  from  returning  a 
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verdict  of  guilty,  but  that  in  a  case  of  circumstantial  evidence 
he  w^ould  not  do  it.  At  the  close  of  his  examination,  when 
asked  by  the  court  whether  he  could  or  not,  he  answered  as 
follows :  "  That  I  could  not  in  circumstantial  evidence  convict 
a  man  of  murder  in  the  first  degree." 

These  jurors  were  challenged  for  cause  by  the  district  attor- 
neyj  and,  the  challenge  being  sustained  by  the  court,  they  were 
excused.  In  this  there  was  no  error.  The  law  prescribed  but 
one  punishment  for  murder  in  the  first  degree,  and  that  is 
death.  If  a  person  is  called  to  act  as  a  juror  who  states  in  the 
outset  that  he  so  thoroughly  abhors  that  mode  of  punishment 
that  he  would  not  in  any  case  assent  to  its  administration,  it 
would  be  a  mockery  to  retain  him  on  the  jury.  If  he  believes 
it  to  be  essentially  wrong  to  inflict  the  penalty,  he,  of  course, 
could  not  assent  to  it.  The  same  may  be 'said  as  to  the  juror 
who  would  not  convict  upon  circumstantial  evidence.  The 
questions  here  presented  have  already  been  passed  upon  by 
this  court  in  St..  Louis  v.  State,  8  Neb.,  405. 

It  IS  next  urged  that  the  court  erred  in  permitting  W.  H. 
Ashby,  an  attorney  of  the  Gage  county  bar,  to  assist  the  dis- 
trict attorney  in  the  prosecution  of  plaintiff  in  error.  The 
record  shows  that  before  any  evidence  was  introduced,  the  dis- 
triiat  attorney  stated  to  the  court  that  he  desired  the  assistance 
of  Mr.  Ashby  in  the  trial  of  the  cause,  on  account  of  the  mag- 
nitude of  the  case ;  that  he  had  before  that  time  requested  his 
aid,  etc.  Plaintiff  in  error  objected  by  his  counsel,  and  stated 
that  the  attorney  was  not  a  disinterested  attorney,  and  was 
employed  by  the  friends  of  the  deceased.  The  court  overruled 
the  objection  and  allowed  Mr.  Ashby  to  assist  in  the  prosecu- 
tion. In  this  there  was  no  error.  Polm  v.  State,  14  Nob., 
540. 

The  fifth  and  sixth  assignments  of  error  are  to  the  effect 
that  the  trial  court  erred  in  its  rulings  upon  the  admissibility 
of  testimony  offered  by  the  state  and  by  plaintiff  in  error  dur- 
ing the  trial.  These  assignments  are  too  general.  If  it  is  de- 
sired to  have  the  rulings  of  the  lower  court  reviewed  by  this 
court,  such  rulings  as  are  thought  to  be  objectionable  should 
be  designated  or  pointed  out.  We  have  examined  the  evidence 
throughout,  and  are  unable  to  find  such  prejudicial  error  as 
would  call  for  a  reversal  of  the  case. 
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The  next  question  presented  is  that  "  the  district  court  erred 
in  permitting  the  district  attorney  to  make  misstatements  of 
the  evidence,  and  statements  not  warranted  by  the  evidence, 
prejudicial  to  the  accused,  in  the  argument  of  the  case  to  the 
jury."  By  an  examination  of  the  bill  of  exceptions  we  find 
the  facts  stated  or  recited  therein,  that  in  the  argument  of  the 
case  to  the  jury  the  district  attorney  made  use  of  certain  lan- 
guage there  quoted  which  it  is  said  was  objected  to,  and  the 
language  "  taken  down  at  the  request  of  counsel  for  defend- 
ant." But  nowhere  is  it  shown  that  the  ruling  of  the  court 
upon  the  objection  was  adverse  to  plaintiff  in  error,  or  that 
any  ruling  thereon  was  requested.  The  supreme  court,  in  the 
exercise  of  its  appellate  jurisdiction  in  cases  of  this  kind,  is 
limited  to  the  correction  of  the  errors  of  the  district  court. 
Before  a  case  can  be  reversed  and  a  new  trial  ordered,  it  must 
appear  that  the  court  before  whom  the  accused  was  tried 
erred,  and  that  such  error  was  prejudicial  to  Jhe  party  on  trial. 
The  practice  in  this  state  is  now  settled  in  this  respect,  and, 
before  this  court  can  review  questions  of  this  kind,  the  atten- 
tion of  the  trial  court  must  be  challenged  by  a  proper  objec- 
tion to  the  language,  and  a  ruling  had  upon  the  objection.  If 
the  language  is  approved  by  the  court,  and  the  attorney  is  al- 
lowed to  pursue  the  objectionable  line  of  argument,  an  excep- 
tion to  the  decision  can  be  noted.  By  a  bill  of  exceptions 
showing  the  language  used,  the  objection,  ruling  of  the  court 
and  exception  to  the  question  can  be  presented  to  this  court 
for  decision.  If  the  trial  court  sustains  the  objection,  and 
thus  condemns  the  language,  and  requires  the  attorney  to  de- 
sist and  confine  himself  to  the  evidence  in  the  case,  no  injury 
is  suffered  by  the  accused.     Cropsey  v.  Averill,  8  ISTeb.,  160. 

A  large  number  of  authorities  are  cited  by  plaintiff  in  error 
for  the  purpose  of  showing  that  a  new  trial  wiU  be  granted 
where  it  a^ppears  that  the  attorney  for  the  prevailing  party  has 
abused  the  privileges  of  counsel  in  an  argument  to  the  jury. 
It  is  quite  probable  that  where  such  abuse  is  apparent,  and  to 
the  prejudice  of  the  unsuccessful  party,  it  should  be  done.  But 
it  must  be  upon  a  proper  record  showing  a  refusal  of  the  dis- 
trict court  to  correct  the  wrong,  if  any  be  done. 

In  Cleveland  Pwper  Co.  v.  Bcmhs,  15  Neb.,  20,  a  new  trial 
was  granted  for  what,  doubtless,  seemed  to  the  court  to  be  a 


604  AMERICAN  CRIMINAL  REPORTS. 

flagrant  abuse  of  the  privileges  of  the  attorney  for  the  pre- 
vailing party.  But  it  is  noticeable  that  the  question  of 
practice  was  not  involved,  and  was  not  decided  in  that  case, 
except  in  so  far  as  it  affected  the  conduct  of  the  successful 
party  in  the  district  court. 

The  eighth  point  presented  by  the  brief  of  plaintiff  in  error 
is  that  "the  court  erred  in  refusing  to  give  the  seventh  parsr 
graph  of  instructions  asked  by  defendant."  The  instruction 
referred  to  is  as  follows : 

"  The  jury  are  instructed  that  the  law  makes  the  defendant 
in  this  case  a  complete  witness,  and  that  the  jury  have  no  right 
to  disregard  his  testimony  on  the  ground  alone  that  he  is  the 
defendant,  and  stands  charged  with  the  commission  of  a  crime. 
The  law  presumes  the  defendant  to  be  innocent  until  he  is 
proven  guilty,  and  the  law  allows  him  to  testify  in  his  own  be- 
half, and  the  jury  should  fairly  and  impartially  consider  his 
testimony,  together  with  all  the  other  evidence  in  the  case; 
and  if,  from  all  the  evidence,  the  jury  have  any  reasonable 
doubt  as  to  whether  the  defendant  committed  the  crime  in 
manner  and  form  as  charged  in  the  indictment,  you  should  give 
the  defendant  the  benefit  of  the  doubt  and  acquit  him." 

Viewing  this  instruction  as  an  abstract  statement  of  the  law 
of  the  land  as  applicable  to  a  proper  case,  we  might  not  differ 
with  the  counsel  for  plaintiff  in  error ;  but  we  are  left  wholly 
in  the  dark  as  to  its  applicability  to  the  case  at  bar.  We  have 
carefully  read  all  the  testimony  introduced  upon  the  trial,  and 
have  again  carefully  gone  through  the  record,  which  is  quite 
voluminous,  and  we  are  unable  to  find  any  word  of  testimony 
given  by  the  accused  in  his  own  behalf.  There  is  no  record  of 
his  having  been  sworn  as  a  witness.  The  instruction  did  not 
apply  to  the  case  and  was  rightfully  refused.  Instructions 
must  be  based  upon  the  evidence.  Meredith  v.  Kenna/rd,  1 
Neb.,  319;  Neihwrdt  v.  Kilmer,  12  Neb.,  38;  City  of  Crete  v. 
Childs,  11  Neb.,  257;  Williams  v.  State,  6  Neb.,  334. 

The  trial  court  refused  to  give  the  fifteenth  instruction  asked 
by  plaintiff  in  error.  This  instruction  was  a  literal  copy  of 
section  37,  page  165,  of  the  Compiled  Statutes  of  this  state, 
defining  the  boundaries  of  Gage  county,  following  with  the 
charge  that  unless  it  was  proven  by  the  evidence  that  the  of- 
fense charged  in  the  indictment  was  committed  within  the 
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boundaries  of  said  county  it  was  the  duty  of  the  jury  to  ac- 
quit. This  instruction  had  already  been  substantially  given  to 
the  jury  in  the  twelfth  instruction,  given  upon  the  motion  of 
plaintiff  in  error,  a  part  of  which  was  as  follows :  "  It  is  neces- 
sary for  the  state,  in  order  to  secure  a  conviction  in  this  case, 
to  prove  beyond  a  reasonable  doubt  that  the  crime  was  com- 
mitted in  Gage  county,  Nebraska."  This  was  sufficient  upon 
that  point.  If  an  instruction  has  already  been  substantially 
given,  one  similar  to  it  may  be  refused.  Olive  v.  State,  11 
Neb.,  30 ;  Binfield  v.  State,  15  Neb.,  489 ;  Kerhow  v.  Bauer,  15 
Neb.,  167. 

The  next  assignment  of  error  contained  in  the  brief  of  plaint- 
iff in  error  is  that  "  the  court  erred  in  giving  the  tenth,  twelfth, 
thirteenth,  fifteenth  and  seventeenth  paragraphs  of  instruc- 
tions given  by  the  court  on  its  own  motion."  No  suggestion 
is  made  as  to  how  or  in  what  particular  the  court  erred  in  giv- 
ing these  instructions,  and  nothing  further  concerning  them  is 
contained  in  the  brief.  As  the  next  assignment  of  error  in- 
cludes in  the  same  general  way  all  the  other  instructions 
(except  the  first)  given  to  the  jury  otherwise  than  at  the  re- 
quest of  plaintiff  in  error,  we  will  dispose  of  all  except  the 
eighth  by  saying  we  have  examined  them  and  see  no  good 
ground  for  criticism.  , 

The  eighth  instruction,  being  specially  pointed  out  as  objec- 
tionable, will  be  noticed  with  more  particularity.  ,  It  is  as 
follows : 

"  The  court  further  instructs  the  jury  that  the  rule  requiring 
the  jury  to  be  satisfied  of  defendant's  guilt  beyond  a  reason- 
able doubt,  in  order  to  warrant  a  conviction,  does  not  require 
that  the  jury  should  be  satisfied,  beyond  a  reasonable  doubt, 
of  each  link  in  the  chain  of  circumstances  relied  upon  to  estab- 
lish defendant's  guilt;  it  is  sufficient  if,  taking  the  testimony 
altogether,  the  jury  are  satisfied,  beyond  a  reasonable  doubt, 
that  the  state  has  proven  each  material  fact  charged,  and  that 
the  defendant  is  guilty." 

It  is  insisted  that,  as  this  case  depended  upon  circumstantial 
evidence,  this  instruction  must  have  had  great  weight  with  the 
jury,  and  might  have  misled  them  to  the  prejudice  of  plaintiff 
in  error,  if  it  was  considered  by  them  at  all  in  their  deUbera- 
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tions.  As  was  intimated  in  Mwrion  v.  State,  16  N'eb.,  369, 
decided  by  this  court  during  the  last  term,  this  instruction, 
standing  alone,  might  mislead  a  jury.  In  such  a  case,  it  seems 
to  us,  it  should  be  looked  upon  with  disfavor.  Unexplained  by 
other  instructions,  it  might  be  misunderstood.  As  we  under- 
stand the  rule,  in  cases  of  circumstantial  evidence,  it  is  neces- 
sary in  cases  of  this  kind  for  the  state  to  prove,  beyond  a  rea- 
sonable doubt,  every  circumstance  which  is  essential  to  the 
conclusion.     Starkie  on  Ev.,  855 ;  Burrill  on  Cir.  Ev.,  136. 

An  alleged  circumstance  may,  in  the  language  of  the  instruc- 
tion, be  "  relied  upon  "  in  the  chain  of  circumstances  by  which 
the  guilt  of  an  accused  is  sought  to  be  established  or  the  con- 
clusion reached,  and  yet  not  be  essential  to  that  conclusion.  A 
circumstance  may  be  "relied  upon"  by  the  prosecution  as 
tending  to  prove  facts  from  which  the  inference  of  guilt  is  to 
be  drawn,  and  yet  it  may  not,  in  the  language  of  Starkie,  be 
one  of  the  "  circumstances  from  which  the  conclusion  is  drawn." 
The  ultimate  conclusion  of  guilt  is  drawn  from  certain  essential 
facts,  from  the  existence  of  which  the  mind  is  logically  and 
irresistibly  forced  to  infer  the  main  fact  to  be  proved.  If  one 
of  these  essential  facts  is  wanting,  the  mind  fails  to  reach  the 
conclusion.  To  illustrate,  we  will  suppose  a  dead  body  is  found 
upon  the  public  highway.  Upon  inspection  it  is  apparent  that 
death  has  been  recent,  and  from  external  violence.  A  person 
is  subsequently  charged  with  the  commission  of  a  murder  in 
killing  the  deceased.  The  evidence  is  circumstantial.  Among 
the  circumstances  proven  is  that  at  about  the  time  of,  or  soon 
after,  the  death  of  deceased  a  person  was  seen  some  distance 
from  the  body,  going  hastily  in  a  direction  opposite  to  that  of 
the  body.  From  the  distance  at  which  he  was  observed  he  is 
said,  by  the  witnesses  who  saw  him,  to  be  of  the  same  general 
description  of  the  accused,  and  that  they  believe  it  to  have 
been  him.  This  fact  is  relied  upon  by  the  prosecution  as  one 
"  link  in  the  chain  of  circumstances  "  "  to  establish  the  defend- 
ant's guilt,"  and  it  is  so  urged  upon  the  attention  of  the  jury 
as  proof  that  it  was  the  accused  who  was  thus  seen  by  the  wit- 
nesses. But  the  jury,  satisfied  beyond  a  reasonable  doubt  of 
the  guilt  of  the  accused  from  a  convincing  array  of  other  cir- 
cumstances, wholly  disbelieve  that  the  person  seen  by  the  wit- 
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ness  was  the  accused,  and  are  satisfied  that  it  was  another 
individual.  It  would  not  necessarily  foUow  that  they  should, 
for  that  reason,  acquit. 

A  man  is  accused  of  the  murder  of  his  wife  by  the  adminis- 
tration of  a  deadly  poison.  All  the  circumstances  of  the  case 
point  with  almost  absolute  certainty  to  his  guilt.  The  jury  are 
satisfied  of  it  beyond  a  reasonable  doubt.  He  is  proven  to  be 
devoid  of  affection  for  her.  Has  been  seen  to  cruelly  maltreat 
her.  His  conduct  towards  another  woman  establishes  the  fact 
that  she  has  supplanted  his  wife  in  his  afi'ections.  The  poison 
has  been  found  within  the  body  of  deceased  in  a  sufficient 
quantity  to  produce  death.  He  is  shown  to  have  recently  pur- 
chased the  same  kind  of  poison  for  the  alleged  purpose  of 
destroying  a  family  dog  which  has  been  permanently  injured, 
but  which  he  wishes  to  kill  without  pain.  It  is  shown  he  had 
no  dog,  and  none  had  been  injured.  He  has  but  recently 
caused  the  life  of  his  wife  to  be  heavily  insured.  He  has  been 
heard  to  make  threats  and  insinuations,  which,  in  the  hght  of 
subsequent  events,  show  that  he  intended  and  confidently  ex- 
pected her  death  at  an  early  day.  A  witness  is  called  for  the 
prosecution  who  testifies  that  at  a  particular  time  he  saw  the 
accused  in  the  company  of  the  other  woman  under  circum- 
stances of  very  questionable  propriety,  and  which,  if  believed, 
would  establish  illicit  intercourse  between  them.  This  last  fact 
is  "  relied  upon  "  as  a  "  link  in  the  chain  of  circumstances  "  to 
establish  the  fact  of  his  guilt  of  the  crime  charged.  The  jury 
are  fully  satisfied  of  his  guilt,  but  from  the  conduct  or  demeanor 
of  the  witness,  or  from  some  other  cause,  do  not  believe  the 
story  of  the  illicit  intercourse.  Must  they,  therefore,  find  the 
accused  not  guilty?  Clearly  not.  That  circumstance,  although 
"  relied  upon,"  should  be  disregarded. 

By  an  examination  of  the  other  instructions  given  to  the 
jury,  it  is  very  apparent  that  the  language  used  in  this  eighth 
instruction  was  used  in  the  sense  above  indicated,  and  could 
not,  in  connection  with  the  others,  mislead  the  jury.  "  The 
true  meaning  and  effect  of  instructions  are  not  to  be  deter- 
mined by  the  selection  of  detached  parts  thereof,  but  by  con- 
sidering all  that  is  said  upon  each  particular  subject  or  branch 
of  the  case."  /St.  Louis  v.  State,  8  Neb.,  405.  The  instructions 
given  to  the  jury  were  full  and  elaborate.     The  law  of  circum- 
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stantial  evidence  was  fully  explained,  and  the  jury  were  thor- 
oughly informed  that  all  the  inculpatory  facts  necessary  to 
establish  the  guilt  of  plaintiff  in  error  should  be  fully  proved, 
and  that  they  must  be  such  facts  and  circumstances  as  were 
absolutely  incompatible  with  the  innocence  of  plaintiff  in  error, 
and  incapable  of  explanation  upon  any  reasonable  hypothesis 
other  than  that  of  his  guilt. 

In  State  v.  Ilayden,  45  Iowa,  11,  the  trial  court  was  requested 
to  charge  the  jury  as  follows:  "As  the  evidence  in  the  case  is 
wholly  circumstantial,  you  must  be  satisfied  beyond  a  reason- 
able doubt  of  each  necessary  link  in  the  chain  of  circumstances 
to  establish  the  defendant's  guilt."  This  instruction  was  re- 
fused, and  the  following  was  given  by  the  court:  "The 
defendant  is  presumed  to  be  innocent  of  the  crime  charged, 
until  proved  guilty  beyond  a  reasonable  doubt ;  and  as  the  evi- 
dence in  this  case  is  circumstantial,  it  is  your  duty  to  give  all 
the  circumstances  a  careful  and  conscientious  consideration, 
and  if,  upon  such  consideration,  the  minds  of  the  jury  are  not 
firmly  and  abidingly  satisfied  of  the  defendant's  guilt, —  if  the 
conscientious  judgment  of  the  jurors  wavers  and  oscillates, — • 
then  the  doubt  of  the  defendant's  guilt  is  reasonable,  and  you 
should  acquit."  The  court,  by  Eothrock,  J.,  says:  "The 
instruction  asked  by  defendant  was  properly  refused,  and  that 
given  by  the  court  is  correct.  It  is  not  a  reasonable  doubt  of 
any  one  proposition  of  fact  in  the  case  which  entitles  to  an 
acquittal.  It  is  a  reasonable  doubt  of  guilt,  arising  upon  the 
consideration  of  all  the  evidence  in  the  case." 

In  Sumner  v.  State,  5  Blackf.,  579,  the  following  instruction 
was  asked  by  the  defendant,  who  was  on  trial  for  the  murder 
of  his  wife :  "  Every  circumstance  material  to  this  case  must 
also  be  proved  beyond  a  rational  doubt,  or  it  is  the  duty  of  the 
jury  to  discard  such  circumstance  in  making  up  their  verdict." 
This  instruction  was  refused,  and  the  refusal  held  to  be  error. 
Blackford,  J.,  in  writing  the  opinion  of  the  court,  says :  "  We 
think  that  if  the  jury,  in  making  up  their  minds  from  circum- 
stantial evidence,  have  a  rational  doubt  as  to  the  existence  of 
any  of  the  material  circumstances  attempted  to  be  proved,  that 
circumstance  ought  not  to  have  any  influence  with  them  in 
forming  their  opinion  respecting  the  guilt  or  innocence  of  the 
defendant;  or,  in  the  language  of  the  instruction  asked,  the 
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jury  ought,  in  such  case,  to  discard  such  circumstance  in  mak- 
ing up  their  verdict."  Applying  this  rule  to  the  case  at  bar,  it 
was  not  only  correct  for  the  court  to  instruct  the  jury  that  it 
was  not  necessary  that  each  link  relied  on  should  be  proved 
beyond  a  reasonable  doubt,  but  it  would  have  been  competent 
to  instruct  them  that  if  any  of  the  circumstances  "relied  upon" 
were  not  proven,  they  might  discard  them  entirely  and  con- 
sider the  case  without  reference  to  them. 

The  next  and  last  proposition  contained  in  the  brief  of  plaint- 
iff in  error  is  that  "  the  evidence  was  not  sufficient  to  sustain 
the  verdict  of  the  jury."  It  is  impracticable  in  this  opinion  to 
discuss  the  evidence  at  any  great  length.  The  trial  was  a  long 
one,  the  record  is  voluminous.  The  circumstances  pointing 
toward  plaintiff  in  error  are  numerous,  and  are  such  as  to  con- 
vince the  mind  of  his  guilt.  The  evidence  shows  that  the  de- 
ceased was  a  young  unmarried  man,  living  with  his  father  in 
Schuyler  county,  Missouri ;  that  plaintiff  in  error  lived  a  short 
distance  away,  and  was  above  middle  age,  his  hair  and  beard 
being  quite  gray.  Deceased  was  the  owner  of  a  span  of  mules, 
wagon,  and  harness,  and  about  $100  in  money,  besides  some 
personal  property  in  the  way  of  farming  implements.  By  rea- 
son of  certain  representations  plaintiff  in  error  induced  young 
"Voorhees  to  accompany  him  with  the  property,  to  ITebraska, 
leaving  home  on  the  28th  of  November,  1878.  These  repre- 
sentations consisted  in  a  flattering  description  of  the  beauties 
of  l^ebraska,  with  the  further  suggestion  that  plaintiff  in  error 
was  the  owner  of  a  farm  in  this  state,  on  which  a  crop  of  corn 
was  standing,  which  would  furnish  plenty  of  feed  for  the  team 
of  deceased,  and  which  would  be  at  his  service.  They  did  not 
leave  the  home  of  deceased  together,  but  agreed  to  meet  at  a 
point  a  short  distance  on  the  way.  Plaintiff  in  error  was  a 
larger  man  than  deceased.  Deceased  took  with  him  a  quantity 
of  under-clothing,  and  other  articles  of  property,  which  were 
placed  in  an  ordinary  boot-box  and  put  into  the  wagon.  Among 
the  articles  taken  by  deceased  was  an  "  S  "  wrench,  for  use 
about  the  wagon,  which  was  given  him  by  his  father,  who, 
before  putting  it  in  the  wagon,  made  upon  it  three  private 
marks  with  a  hand-saw  file.  Soon  after  this  time  deceased  was 
seen  in  Beatrice  in  company  with  another  person,  who  is  not 
fuUy  identified  as  the  plaintiff  in  error,  but  whose  peculiar 
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motions,  and  the  manner  in  which  he  wore  his  hat,  were  de- 
scribed as  similar  to  the  accused. 

Plaintiff  in  error  soon  afterwards  (about  Christmas,  18Y8)  re- 
turned to  Missouri  alone.  In  a  conversation  with  one  of  the 
witnesses,  with  whom  he  had  not  been  previously  acquainted, 
he  stated  that  he  had  been  to  Nebraska  and  Kansas.  He  did 
not  go  home,  but  went  to  work  about  thirty  miles  from  there, 
at  a  saw-mill,  hauling  railroad  ties  with  a  team  and  wagon 
which  he  had,  but  which  were  not  the  team  and  wagon  for- 
merly owned  by  Voorhees.  He  secured  a  boarding-place  for 
himself  and  team,  but  declined  sleeping  in  a  bed,  preferring  to 
sleep  on  the  floor  near  the  fire,  with  no  bedding  but  his 
blankets,  and  without  removing  his  clothing.  He  appeared  to 
be  watchful,  wakeful,  uneasy  and  suspicious.  During  the  night 
he  often  went  out,  waking  the  family,  and  when  spoken  to 
about  his  conduct  he  gave  as  a  reason  that  he  had  recently 
traded  a  span  of  mules  for  the  team  he  then  had,  and  that  one 
of  his  horses  was  inclined  to  be  fractious,  and  he  was  uneasy 
about  them.  He  had  a  boot-box  in  which  his  clothing,  etc., 
were  kept.  Part  of  his  under-clothing  was  noticed,  by  the 
woman  who  did  his  washing,  to  be  much  smaller  than  his  other 
garments  of  the  same  kind,  and  at  each  time  they  were  washed 
had  to  be  mended,  having  the  appearance  of  being  "  bursted." 
He  disposed  of  some  property  in  the  neighborhood,  among 
which  was  the  identical  "  S  "  wrench  furnished  young  Voor- 
hees by  his  father.  This  wrench  was  produced  in  court  and 
fully  identified  by  the  father.  The  man  with  whom  he  boarded 
was  in  the  habit  of  arising  at  4  o'clock  in  the  morning ;  it 
being  in  the  winter,  it  was  not  yet  light.  He  testifies  that 
plaintiff  in  error  was  always  up  before  him  and  generally  at 
the  barn ;  that  when  the  witness  went  to  the  barn,  plaintiff  in 
error  would  always  haU  him  and  ask  who  was  there.  It  was 
the  custom  of  the  person  hiring  the  men  to  haul  ties  to  pay 
them,  at  the  end  of  the  month,  but  plaintiff  in  error  insisted 
upon  collecting  his  wages  at  the  close  of  each  day.  He  re- 
mained there  from  about  Christmas  until  in  March,  1879,  foL 
lowing.  During  this  time  he  went  away  twice  to  see  his 
family,  who  lived  near  the  former  home  of  Yoorhees,  and 
about  thirty  miles  distant,  making  the  trip  in  the  night.  When 
asked  by  those  who  knew  of  his  having  left  Missouri  with 
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young  Voorhees  as  to  what  had  become  of  Voorhees,  his  state- 
ments were  very  contradictory.  To  some  he  said  deceased  had 
left  him  at  a  camping-place,  in  the  night,  without  taking  his 
clothing,  and  without  any  intimation  that  he  was  going ;  and 
he  had  never  heard  from  him  since.  And,  when  asked  what 
he  had  done  with  the  team  and  wagon  belonging  to  deceased, 
he  replied  that  he  had  traded  it  off,  as  Henry  Voorhees'  father 
would  have  taken  them  awaj'  from  him.  To  others,  he  said 
deceased  had  sold  his  team  in  Kansas,  and  had  gone  to  Texas 
to  herd  and  drive  cattle  on  the  plains ;  that  he  had  hired  to 
some  cattle-men  for  that  purpose.  He  stated  to  some  that  he 
did  not  like  "  old  man  Voorhees,"  and  had  long  desired  to  get 
even  with  him,  and  that  he  had  now  succeeded ;  that  he  had 
enticed  his  boy  Henry  away  from  him,  and  he  would  never 
hear  of  him  again.  In  the  evening  of  the  last  day  he  worked 
hauling  ties,  he  was  informed  that  a  man  had  been  inquiring 
for  him  in  the  vicinity,  when  he  immediately  hitched  up  his 
team  and  left,  without  waiting  to  eat  supper,  and  was  seen  there 
no  more.  He  appeared  in  the  neighborhood  where  the  father 
of  Voorhees  resided,  near  his  own  home,  and  inquired  of  a 
neighbor  as  to  what  people  thought  had  become  of  deceased ; 
and  upon  being  informed  that  it  was  believed  he  had  murdered 
him,  he  requested  that  nothing  be  said  about  his  presence  until 
9  o'clock  next  day,  by  which  time  he  could  make  his  escape 
into  Iowa.  In  this  connection  he  stated  he  had  left  deceased 
on  the  Missouri  river,  where  he  was  teaming,  and  that  he  was 
then  corresponding  with  him;  looked  in  his  pocket-book  as 
if  hunting  for  the  letters,  and  then  said  he  had  left  them  at  his 
boarding-place.  This  was  the  last  seen  of  him  by  any  of  the 
witnesses  until  his  capture  in  Council  Bluffs,  and  incarceration 
in  jail  at  Beatrice.  After  his  arrest  and  confinement,  he  sought 
to  render  his  identity  uncertain  by  coloring  his  hair  and  having 
his  beard  cut  off,  and  afterwards,  when  visited  in  the  jail  by 
those  with  whom  he  was  well  acquainted,  he  denied  his  identity. 
The  identity  of  the  dead  body  found  in  Gage  county  in  the 
early  spring  of  1879,  as  the  body  of  Henry  Voorhees,  is  beyond 
any  question.  A  "  tattoo  "  mark,  "  H.  C.  V.,"  upon  his  arm,  as 
weU  as  a  correct  photographic  likeness  of  the  dead  body,  which 
was  identified  by  his  father  and  others,  place  the  question  of 
identity  beyond  any  question.     It  is  also  shown  that  he  came 
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to  his  death  by  external  violence ;  and,  by  wagon  tracks  in  the 
prairie  grass,  it  is  shown  that  the  body  was  placed  where  it  was 
found  by  some  one  seeking  to  conceal  it. ' 

The  evidence,  only  a  part  of  which  is  here  reviewed,  is  suffi- 
cient to  sustain  the  verdict.  From  a  full  examination  of  the 
case,  such  as  its  great  importance  requires,  we  are  satisfied  that 
justice,  so  long  delayed,  has  been  done,  and  that  there  is  no 
such  error  in  the  record  as  to  require  a  reversal  of  the  judg- 
ment.    It  is  therefore  affirmed. 

(The  other  judges  concur.) 


"Williams  v.  State. 
(64  Md.,  384.) 


Murder:  Malice — Evidence — Physical  condition  of  deceased — Post-mor- 
tem examination  —  Expert  testimony. 

1.  Brutal  conduct  of  accused  —  Physical  condition  of  deceased. — 
In  a  trial  for  murder  it  is  competent,  as  bearing  upon  the  question 
of  malice,  to  prove  brutal  conduct  of  the  prisoner  toward  the  deceased 
for  several  days  previous  to  the  death,  and  may  follow  up  this  evi- 
dence by  showing  that  deceased  was  in  ordinary  health  before,  and 
that  he  complained  of  pains  after,  the  assault. 

S.  Evidence  —  Post-mortem  examination. —  The  mere  fact  that  a  post- 
mortem examination  was  made  some  time  after  death  is  no  reason  in 
itself  for  its  exclusion  as  evidence.  If  the  body  is  in  such  a  state  of 
preservation  that  the  jury  can  judge  whether  its  condition  was  caused 
hj  ante  or  post  mortem  injuries,  such  examination  is  competent  evi- 
dence. 

3.  Expert  testimony. — What  would  be  the  effect  of  violent  pressure  with 

the  foot  upon  the  neck  of  a  man  in  a  given  position  is  competent 
expert  testimony. 

4.  Hypothetical  case  —  How  framed. —  In  framing  a  hypothetical  ques- 

tion, the  state  is  not  required  to  set  forth  aU  the  facts  and  circum- 
stances of  the  case,  the  defense  having  the  right  to  introduce  any 
circumstance  omitted. 

5.  Opinion  as  to  instrument  inflicting  wound. — An  expert  may  give 

an  opinion  as  to  the  manner  of  insti'ument  by  which  an  injury  was  in- 
flicted. 

6.  Opinion  on  facts. —  An  expert  may  give  an  opinion  upon  a  statement 

of  facts  assumed  to  be  in  evidence,  but  not  upon  the  conclusions  or 
inferences  of  another  witness. 
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Appeal  from  Circuit  Court,  Somerset  County. 

J.  W.  Crisfield,  Thos.  S.  Eodson  and  Henry  Page,  for  ap- 
pellant. 

Charles  B.  Roberts,  attorney-general,  for  appellee. 

EoBiNSON,  J.  The  prisoner,  the  captain  of  an  oyster  boat, 
was  tried  for  the  murder  of  Otto  Mayer,  one  of  the  hands 
under  his  employment.  The  question  presented  by  the  first 
exception  is  whether  it  was  competent  for  the  state  to  prove 
that  on  the  day  before  the  fatal  assault,  and  several  days  prior 
thereto,  the  prisoner  had  beaten  and  otherwise  maltreated  the 
deceased.  The  charge  of  murder  against  the  prisoner  neces- 
sarily involved  the  question  of  malice,  for  there  must  be 
malice,  express  or  implied,  to  constitute  murder.  As  bearing, 
then,  upon  this  question,  the  evidence  was  clearly  admissible. 
In  the  absence  of  evidence  tending  to  show  justification,  ex- 
cuse or  extenuation,  malice,  it  is  true,  may  be  presumed  from 
the  proof  of  the  homicide  itself ;  but  the  state  is  not  bound  to 
rely  upon  this  presumption,  and  may  off'er  other  and  inde- 
pendent evidence  tending  to  prove  malice,  and  this,  too,  with- 
out regard  to  the  evidence  offered  or  defense  set  up  by  the 
accused.  Having  proved  the  prisoner  had  assaulted  and 
beaten  the  deceased  in  the  most  cruel  and  inhuman  manner 
just  before  the  day  of  the  fatal  assault  charged  in  the  indict- 
ment, the  state  had  the  right  to  follow  up  this  evidence  and 
show  that  prior  to  these  assaults  Mayer  was  in  ordinary 
health,  and  that  afterwards  he  complained  of  pains  in  his  head 
and  breast,  and  that  he  continued  to  complain  up  to  the  day 
of  the  homicide.  To  sustain  the  indictment,  the  state  was 
bound  to  prove  that  Mayer  died  from  blows  and  injuries 
inflicted  by  the  prisoner,  and  in  the  determination  of  this 
question  the  physical  condition  of  Mayer  at  the  time  these 
injuries  were  inflicted  was  a  material  inquiry.  An  injury  that 
may  prove  fatal  to  one  already  enfeebled  and  suffering  from 
great  bodily  pain  may  not  prove  so  to  one  in  robust  and 
vigorous  health.  The  ruling  of  the  court  in  the  fourth  excep- 
tion is,  we  think,  one  equally  free  of  difficulty. 

The  proof  shows  that  on  the  morning  of  the  26th  of  Novem- 
ber, the  deceased  being  unwell,  the  prisoner  gave  him  some 
medicine ;  that  he  attempted  to  work,  but  being  unable  to  work, 
Vol.  V— 33 
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or  because  his  work  was  not  satisfactory,  the  prisoner  beat 
him  five  or  six  different  times  across  the  back  and  sides  with  a 
shovel  or  hand-spike.  That  evening  the  deceased  complained 
of  pains  in  his  back  and  breast  and  cried  out,  "  My  God !  My 
God ! "  and  said  he  was  sore  all  over.  The  next  morning  the 
deceased  again  tried  to  work,  but,  being  unable  to  wind  up 
the  anchor,  one  of  the  hands  jerked  it,  and  Mayer  fell  upon 
the  deck.  "While  lying  there  the  prisoner  came  up  and  kicked 
him  several  times,  and  every  time  Mayer  shrieked  the  prisoner 
pressed  his  foot  heavily  on  his  throat.  After  these  brutal 
assaults,  the  prisoner  tied  a  rope  around  the  body  of  Mayer, 
and,  fastening  the  rope  to  a  hoolc  in  the  front  sail,  dragged 
him  from  one  end  of  the  boat  to  the  other.  The  deceased 
again  promised  to  work,  but  he  was  very  weak,  and  in  the 
attempt  to  turn  the  crank  of  the  dredge  he  fell  lengthwise 
across  the  deck,  and  while  lying  there  the  prisoner  again 
kicked  him  five  or  six  times,  and  again  pressed  his  foot  on  his 
neck.  The  prisoner  then  tied  the  thumbs  of  the  deceased  with  a 
rope,  and  by  the  means  of  a  hook  fastened  to  the  rope  the  body 
of  the  deceased  was  hoisted  until  his  feet  were  above  the  deck. 
After  this  the  deceased  was  put  into  a  yawl-boat  and  landed 
on  the  shore,  where,  a  few  hours  afterwards,  he  died.  The 
next  day  a  jury  of  inquest  was  summoned,  and  Dr.  Gill  made 
an  external  examination  of  the  neck  of  the  deceased.  In 
moving  the  head  and  neck  backward  and  forward  he  at  first 
thought  he  heard  a  crepitation,  indicating  the  neck  was  broken, 
but  not  hearing  the  sound  again,  he  concluded  he  must  have 
been  mistaken,  and  was  of  the  opinion  that  the  neck  was  not 
broken.  Thus  ended  this  imperfect  and  unsatisfactory  exami- 
nation, and  the  body  was  buried.  On  the  2'7th  of  December, 
one  month  afterwards,  the  prisoner  was  arrested,  and  a  second 
jury  of  inquest  was  summoned,  and  for  the  first  time  a  thor- 
ough posl^-mortem  examination  of  the  body  was  made  by  Dr. 
Miles.  The  result  of  this  examination,,  showing  that  the  neck 
was  broken,  and  that  large  dark-colored  patches  or  bruises 
were  found  on  various  parts  of  the  body,  was  offered  in  evi- 
dence; but  objection  was  made  to  its  admissibility  on  the 
ground  that  the  condition  of  the  body  one  month  after  the 
deceased  was  buried  was  not  legitimate  evidence  from  which 
the  jury  could  reasonably  infer  its  condition  at  the  time  he 
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died.  A  thorough  examination  made  immediately  after  death 
would,  of  course,  have  been  more  satisfactory  and  conclusive 
than  one  made  some  time  afterwards.  But  the  weight  of  the 
evidence  was  a  matter  for  the  jury,  to  be  determined  by  them 
in  connection  with  all  the  facts  and  circumstances  in  the  case. 
The  mere  fact  that  the  examination  is  made  some  time  after 
death  is  not,  in  itself,  a  reason  why  the  result  of  such  exami- 
nation should  be  excluded,  unless  the  interval  is  so  great,  and 
the  condition  of  the  body  is  such,  that  the  jury  could  not  rea- 
sonably find  whether  its  condition  was  to  be  attributed  to  ante- 
imyrtem  or  post-mortem  causes,  and  such  was  not  the  case  here. 
The  weather  was  cold,  and  decomposition  had  just  set  in.  ITo 
difficulty  was  experienced  by  the  physician  in  making  the  ex- 
amination. He  first  began  by  making  an  external  examina- 
tion, moving  the  head  and  neck,  and  heard  distinctly  a 
crepitation  of  the  bones  of  the  neck,  showing  the  neck  was 
broken.  He  then  made  an  incision  in  the  neck,  and  found 
there  was  a  dislocation  between  the  bones  known  as  the  "  atlas  " 
and  "  axis,"  an  injury  which  was,  in  his  opinion,  fatal.  Large 
dark  patches  were  also  found  on  different  parts  of  the  body. 
If  this  evidence  was  not  conclusive  as  to  the  condition  of  the 
body  at  the  time  it  was  buried,  it  was  certainly  legitimate 
evidence  to  be  considered  by  the  jury  in  determining  that 
question. 

In  the  sixth  exception  objection  is  made  to  the  following 
question:  "Suppose  a  man  should  be  lying  on  the  ground 
prostrate,  and  another  should  place  his  foot  upon  his  neck,  and 
squeeze  or  bear  down  violently  upon  it,  would  any  result  fol- 
low, and  what  would  be  that  result  to  the  neck  ? "  The  proof 
shows  the  prisoner  not  only  pressed  his  foot  on  the  neck  of  the 
deceased  while  he  was  lying  on  the  deck  of  the  boat,  but  also 
afterwards,  while  he  was  lying  on  the  shore,  and  just  before  he 
died;  and,  further,  that  when  the  examination  was  made  by 
Dr.  Miles  he  found  the  neck  was  broken.  "Was  this  dislocation 
of  the  neck  caused  by  the  pressure  of  the  prisoner's  foot  on 
the  neck  of  the  deceased,  was  the  question  to  be  determined ; 
and  this  depended  upon  the  strength  of  its  parts,  and  their 
power  to  resist  violence,  involving  necessarily  the  anatomy 
of  the  neck,  and  strictly  within  the  rule  in  regard  to  expert 
testimony.     "We  see  no  objection  to  the  form  of  the  interroga- 
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tory.  If  a  wound  is  proven,  an  expert,  it  is  conceded,  may 
state  the  means  by  which  it  was  inflicted.  If  so,  the  converse 
of  the  proposition  is  equally  true.  What  would  be  the  prob- 
able effect  of  a  man's  pressing  his  foot  with  great  force  or 
violence  on  the  neck  of  one  lying  on  the  ground,  depended,  of 
course,  upon  the  pressure  used,  and  the  strength  of  the  neck 
to  resist  it, —  matters  in  regard  to  which  an  expert  ought  to  be 
better  able  to  form  a  judgment  than  ordinary  witnesses. 

As  to  the  seventh  exception,  the  proof  shows,  not  only  that 
the  prisoner  beat  the  defjeased  with  a  hand-spike  or  shovel  no 
less  than  five  or  six  times,  but  that  afterwards  he  had  what 
the  witness  termed  "  a  snatching  chill."  This  evidence  was 
sufficient,  certainly,  to  serve  as  a  basis  for  the  hypothetical 
question  put  to  the  witness.  It  was  wholly  unnecessary  in 
framing  the  question  to  refer  to  all  the  evidence  bearing  upon 
Mayer's  condition  before  and  at  the  time  he  had  the  "  snatching 
chill."  The  defense  had  the  right,  on  cross-examination,  to 
inquire  how  far  and  to  what  extent  the  opinion  of  the  witness 
would  be  modified  by  the  consideration  of  other  facts  omitted 
from  the  hypothetical  question. 

In  the  eighth  exception.  Dr.  Dale,  witness  for  the  prisoner, 
testified  he  made  an  examination  of  the  body  on  the  29th 
December,  two  days  after  the  examination  of  Dr.  Miles ;  that 
he  found  an  incision  between  the  base  of  the  occiput  and  the 
atlas,  which  had  severed  all  the  posterior,  and  part  of  the 
lateral,  ligaments  and  muscles  that  unite  the  atlas  and  the  occi- 
put; that  he  found  no  other  injury  about  the  neclc;  that,  in  his 
opinion,  the  neck  was  not  dislocated,  and,  further,  that  such 
injury  could  not  have  been  produced  by  the  pressure  of  the 
foot  of  man  on  the  neck.  The  attorney  for  the  state  then 
asked  the  following  question:  "  Could  all  the  posterior,  and  a 
portion  of  the  lateral,  muscles  and  ligaments  connecting  the 
atlas  with  the  occiput  be  severed  as  j'-ou  saw  them  by  accident, 
or  must  such  severance,  if  it  existed,  have  necessarily  been 
produced  by  design  ? "  It  is  well  settled  that  an  ex;p&rt  may 
give  an  opinion,  not  only  as  to  the  nature  and  effects  of  an 
injury,  but  also  the  manner  or  instrument  by  which  it  was  in- 
flicted ;  and  such  we  understand  to  have  been  the  purpose  of 
this  inquiry,  although  the  answer  of  the  witness  is  not  set  forth 
in  the  record.     We  see  no  objection  to  the  question,  although 
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We  must  confess,  in  view  of  all  the  evidence,  its  bearing  upon 
the  issue  before  the  jury  seemed  to  us  quite  remote  and 
shadowy. 

In  the  ninth  and  last  exception  the  counsel  for  the  prisoner 
proposed  to  ask  Dr.  Kobertson  the  following  question :  "  The 
neck  of  the  deceased,  upon  being  examined  by  a  physician,  is. 
together  with  the  head,  worked  for  ten  or  fifteen  minutes  in 
all  directions,  by  a  person  acting  under  the  orders  of  the  physi- 
cian, for  the  purpose  of  producing  crepitation ;  the  physician 
hears  a  single  sound,  which  he  afterwards  testified  was  crepi- 
tation, but  the  person  having  the  head  and  neck  in  his  hands, 
and  others  who  were  in  a  position  to  hear  any  such  sound, 
failed  to  hear  the  same ;  and,  after  so  working  the  head  and 
neck  for  that  length  of  time,  the  ph^'sician  said  'I  was  mis- 
taken,—  the  neck  is  not  broken,'  and  no  further  crepitation 
was  heard  or  produced  in  the  neck  during  the  said  examina- 
tion. What  would  be  your  opinion  as  a  physician  as  to  the 
fracture  or  dislocatiou  of  the  neck?"  Now,  while  an  expert 
may  give  his  opinion  upon  facts  assumed  to  have  been  estab- 
lished, it  would  be  against  every  rule  and  principle  of  evidence 
to  allow  him  to  state  his  opinion  upon  the  conclusions  and  in- 
ferences of  other  witnesses.  Bfere  the  witness  was  not  asked 
his  opinion  in  regard  to  the  dislocation  of  the  neck  of  the  de- 
ceased based  uj>o?i  the  failure  of  Dr.  Gill,  who  conducted  the 
examination,  to  produce  crepitation,  but  based  also  upon  the 
conclusions  reached  by  Dr.  Gill  in  regard  to  the  subject-matter 
of  inquiry.  For  this  reason  the  question  was  clearly  objection- 
able. Finding  no  error  in  the  several  exceptions  relied  on,  the 
rulings  will  be  affirmed.    Euhngs  affirmed,  and  cause  remanded. 


.      Epps  v.  The  State. 
(103  Ind.,  539.) 
Murder:   Indictment — Moticm  to  quash  —  Poison  —  Plea — Juror  — Hu- 
man being — Coroner's  inquest — Easpert  testimony  —  Misconduct  of 
counsel  —  Instructions  —  Misconchict  of  jury. 

1.  Return  of  indictment. — Where  it  appears  from  the  record  that  an 
indictment  was,  on  a  certain  day,  returned  into  open  court  by  the 
grand  jury,  indorsed  "  a  true  bill "  by  their  foreman,  the  return,  is  suf- 
ficiently shown. 
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3.  Motion  to  quash.  —  Where  the  record  discloses  enough  to  authorize  the 
inference  that  the  indictment  was  duly  returned  by  a  lawfully  organ- 
ized grand  jury  for  the  term  at  which  it  was  presented,  it  is  sufficient, 
in  that  respect,  on  a  motion  to  quash. 

3.  MUEDEE  BY  ARSENIC. —  In  an  indictment  charging  murder  by  the  ad- 

ministration of  arsenic,  the  precise  amount  of  the  arsenic  is  immaterial, 
if  the  facts  charged  show  that  it  was  the  poison  which  caused  the  death. 

4.  Absence  of  prisoner  on  motion  to  quash  indictment. —  It  is  not 

error  to  hear  argument,  on  a  motion  to  quash  an  indictment,  in  the 
absence  of  the  prisoner. 

5.  "Withdrawal  of  plea.— In  the  absence  of  a  showing  of  cause,  the 

granting  or  withholding  leave  to  withdraw  a  plea  of  not  guilty  rests  in 
the  discretion  of  the  trial  court. 

6.  Qualifications  of  juror. — Much  rests  in  the  discretion  of  the  trial 

court  as  to  what  questions  may  or  may  not  be  answered  by  a  person 
called  as  a  juror,  touching  his  qualifications  to  serve,  but  great  latitude 
ought  to  be  allowed. 

7.  Human  beino.—  In  a  prosecution  for  murder  it  is  unnecessary,  but  harm- 

less to  the  accused,  to  prove  that  the  deceased  was  a  human  being. 

8.  Signature  of  witness  at  coroner's  inquest.— Where  one  who  is 

subsequently  indicted  for  the  murder  of  the  deceased  voluntarily  testi- 
fies  as  a  witness  at  the  coroner's  inquest  concei-ning  the  death  of  such 
deceased,  it  is  his  duty  to  attest  his  statement  by  his  signature,  and 
such  statement,  if  it  becomes  relevant  and  material,  may  be  read  in 
evidence  against  him  at  his  ti'ial. 

9.  Physician  may  state  that  he  gave  same  kind  of  drug  to  another 

person  without  injury. —  Where  the  physician  who  attended  the 
deceased  in  his  last  iUness  administered  bismuth  to  him,  and  the  ques- 
tion is  made  whether  it  might  not  have  contained  aisenic,  he  may  tes- 
tify that  he  afterwards  gave  the  same  kind  of  bismuth  to  another 
patient  without  injury,  and  it  may  also  be  shown  that  a  chemist  who 
analyzed  bismuth  from  the  same  package  found  no  traces  of  arsenic 
in  it. 

10.  Medical  books  are  not  admissible  as  testimony. 

11.  Expert  testimony. —  Where  a  physician,  testifying  as  an  expert,  ex- 

presses the  opinion,  upon  a  hypothetical  case,  that  the  deceased  came 
to  his  death  by  arsenical  poison,  he  may  properly  be  asked,  in  behalf  of 
the  accused,  whether  his  conclusion  is  one  of  certainty  or  only  of  high 
probability,  but  the  refusal  of  the  court  to  permit  the  question  may  not 
be  available  error  in  the  light  of  other  expei't  testimony. 
13.  Misconduct  of  counsel. —  For  misconduct  of  counsel  for  the  state  in 
argument  held  not  sufficient  to  justify  the  reversal  of  the  judgment, 
when  considered  in  connection  with  interruptive  denials  of  counsel  for 
the  accused  and  the  prompt  disapproval  of  the  court,  see  opinion. 

13.  An   instruction   which  is  good  as  a  whole  cannot  be  attacked  in 

part. 

14.  An  instruction  given  in  connection  with  proper  illustrations  and  pre- 

cautions, that  the  accused's  guilt  might  be  established  by  circumstan- 
tial evidence  alone,  is  good. 
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15.  An  instruction  that  testimony  can  only  be  rejected  because  it  is  not 

true,  and  that  when  the  evidence  is  irreconcilably  conflicting  that 
which  is  false  must  be  rejected,  is  abstractly  correct. 

16.  Cumulative  instructions. — It  is  not  error  to  refuse  instructions  which 

are  merely  cumulative. 

17.  Misconduct  of  jury. —  Where  the  trial  court  hears  evidence  upon  a 

question  of  misconduct  of  the  jury,  its  decision  on  that  question  vrill 
not  be  disturbed  by  the  supreme  court  on  what  may  seem  to  be  the 
weight  of  the  evidence. 

From  the  Huntington  Circuit  Court. 

A.  Moore,  L.  P.  Boyle  and  Z.  Dungan,  for  appellant. 
F.  T.  Hard,  attorney-general,  C.  W.  Watkins  and  J.  O.  Brcm- 
yan,  for  the  state. 

WiBLAOK,  J.  The  appellant,  Charlotte  Epps,  was  indicted, 
tried  and  convicted  for  the  murder  of  her  husband,  John  Epps, 
and  sentenced  to  imprisonment  for  life. 

Though  somewhat  informally  expressed,  the  record  before 
us  shows  that  the  indictment  in  this  case,  known  then  as  num- 
ber 299,  was,  on  the  fourth  judicial  day  of  the  October  term, 
1883,  of  the  Huntington  circuit  court,  returned  into  open  court 
by  the  grand  jury  of  Huntington  county,  indorsed  "  a  true 
bill "  by  their  foreman,  and  that  was  enough  to  show  a  proper 
return  of  the  indictment.     Heath  v.  State,  101  Ind.,  512. 

The  indictment  was  in  three  counts,  each  charging  murder 
in  the  first  degree  by  means  of  arsenical  poison.  The  first 
count,  after  making  the  usual  and  formal  preliminary  recitals, 
charged  the  appellant  with  having,  on  the  6th  day  of  June, 
1883,  killed  and  murdered  the  deceased  by  unlawfully,  feloni- 
ously, wilfully  and  maliciously  administering  "  to  him,  the  said 
John  Epps,  a  certain  deadly  poison,  to  wit,  a  poison  commonly 
called  arsenic,  which  he,  the  said  John  Epps,  then  and  there 
received  at  the  hands  of  her,  the  said  Charlotte  Epps,  and 
which  he,  the  said  John  Epps,  then  and  there  swallowed,  and 
by  reason  of  which  he,«  the  said  John  Epps,  then  and  there  and 
thereby  died,"  etc.  The  other  counts  charged  substantially 
the  same  offense,  but  not  precisely  in  the  same  language.  In 
neither  was  it  averred  what  amount  of  arsenic  was  adminis- 
tered to  the  deceased. 

The  appellant  moved  to  quash  the  indictment,  first,  because 
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the  record  did  not  set  out  the  names  of  the  gtand  jurors  who 
returned  the  indictment,  or  show  the  term  for  which  such 
grand  jury  was  impaneled,  and  did  not  make  it  appear  affirm- 
atively that  the  person  who  indorsed  the  indictment  as  "  a 
true  biU"  was  in  fact  the-  grand  jury's  "  foreman,"  as  he  pur- 
ported to  be ;  and  secondly,  because  the  amount  of  arsenic 
alleged  to  have  been  administered  was  not  averred,  upon  the 
ground  that  it  was  necessary  to  show  that  the  amount  used 
was  sufficient  to  produce  death.  The  motion  to  quash  was 
nevertheless  overruled,  and  in  that  respect  no  error  is  appar- 
ent. The  record  discloses  enough  to  authorize  the  inference 
that  the  indictment  was  duly  returned  by  a  lawfully  organized 
grand  jury  for  the  term  at  which  it  was  presented.  Moore, 
Crim.  Law,  sec.  4Y2;  Powers  v.  State,  87  Ind.,  144;  Heath  v. 
State,  101  Ind.,  512. 

The  further  inference  from  the  facts  charged  in  each  count 
of  the  indictment  necessarily  was,  that  it  was  the  arsenic  ad- 
ministered to  the  deceased  which  caused  his  death,  and,  in  that 
view,  the  precise  amount  so  administered  was  quite  immaterial. 
Snyder  v.  State,  59  Ind.,  105. 

The  circuit  court  heard  a  part  of  the  argument  upon  the  mo- 
tion to  quash  the  indictment  in  the  absence  of  the  appellant, 
but  she  was  present  when  the  argument  was  concluded  and 
when  the  motion  to  quash  was  overruled.  It  is  claimed  that 
thus  hearing  part  of  the  argument,  when  the  appellant  was 
not  present,  was  erroneous,  and  an  elaborate  argument  has 
been  submitted  in  support  of  that  claim.  Section  1786,  E.  S. 
1881,  provides  that  "  no  person  prosecuted  for  any  offense  pun- 
ishable by  death,  or  by  confinement  in  the  state  prison  or 
county  jail,  shall  be  tried  unless  personally  present  during  the 
trial."  But  this  section  does  not  have  any  relation  to  motions 
in  a  cause  not  connected  with  the  trial,  and  cannot  in  any  event 
be  held  to  require  the  presence  of  a  prisoner  during  the  argu- 
ment of  a  motion  merely  preliminary  to  or  preceding  the 
trial. 

After  a  demurrer  to  the  indictment  had  also  been  overruled, 
the  appellant  was  arraigned  and  entered  a  plea  of  not  guilty 
to  the  charge  preferred  against  her. 

Afterwards  the  appellant  asked  leave  to  withdraw  her  plea 
of  not  guilty  for  the  purpose  of  enabling  her  to  again  move 
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to  quash  the  indictment  upon  the  alleged  ground  that  the  pre- 
vious motion  to  quash  had  been  made  before  arraignment,  and 
hence  prematurely  made,  but  the  circuit  court  overruled  her 
application,  and  that  is  also  claimed  to  have  been  erroneous. 

By  section  1Y62,  E.  S.  1881,  it  is  enacted  that  "  if  the  mo- 
tion to  quash  be  overruled,  the  defendant  shall  be  arraigned 
by  the  reading  of  the  indictment  or  information  to  him  by  the 
clerk,  unless  he  waive  the  reading,  and  he  shall  then  be  re- 
quired to  plead  immediately  thereto,"  unless  further  time  be 
given  to  answer.  This  section  makes  it  plain  that  a  motion  to 
quash,  as  well  as  a  demurrer  to  an  indictment,  in  regular  order, 
precedes  the  arraignment.  E"o  cause  was,  therefore,  shown 
for  the  withdrawal  of  the  appellant's  plea  to  the  indictment, 
and,  in  the  absence  of  the  showing  of  any  such  cause,  the 
granting  or  withholding  leave  to  her  to  withdraw  her  plea 
rested  entirely  within  the  discretioA  of  the  circuit  court. 

One  William  Fall  was  called  to  serve  as  a  juror  in  the  cause, 
and,  upon  being  sworn  to  answer  as  to  his  qualifications  to 
serve  in  that  capacity,  answered  as  follows :  "  I  am  a  voter 
and  householder  of  Huntington  county,  Indiana.  I  have  no 
;particular  opinion  of  the  guilt  or  innocence  of  the  defendant. 
I  have  an  opinion  of  it  formed  from  what  I  have  learned  of 
the  case  from  rumor  or  hearsay,  and  from  reading  about  it, 
but  don't  know  whether  what  I  read  was  the  evidence  of  the 
case  or  not."  Counsel  for  the  appellant  thereupon  asked  Fall : 
"  "When  you  have  an  opinion  on  any  subject  does  it  take  much 
evidence  to  remove  it?"  The  circuit  court  sustained  an  objec- 
tion to  that  question,  and  refused  to  permit  it  to  be  answered, 
to  which  an  exception  was  reserved.  Without  any  further 
evidence  as  to  his  competency,  no  objection  from,  or  further 
exception  by,  the  appellant,  Fall  was  admitted  and  sworn,  and 
served  as  a  juror  in  the  cause. 

One  John  Martz  was  also  called  to  serve  as  a  juror,  and, 
upon  being  sworn,  said :  "  I  am  a  voter  and  householder  of 
Huntington  county,  Indiana,  and  (have)  not  formed  or  ex- 
pressed any  opinion  of  the  guilt  or  innocence  of  the  defend- 
ant." 

Counsel  for  the  defendant  then  propounded  to  Martz  the 
following  questions :  "  You  would  not  guess  the  defendant 
into  the  penitentiary,  or  to  hanging  her,  would  you  ? "     "  What, 
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if  anything,  have  you  read  of  the  case?"  "Tou  would  not 
convict  the  defendant  of  the  charge  against  her  to  please  or 
displease  anybody,  would  you?"  Objections  were  made  and 
severally  sustained  to  these  questions,  whereupon  the  appellant 
peremptorily  challenged  Martz,  and  he  was,  consequently,  not 
permitted  to  serve  on  the  jury. 

It  may  be  said  generally  that  the  extent  to  which  a  party 
should  be  allowed  to  go  into  the  examination  of  a  person  called 
as  a  juror  is  not,  in  this  state,  and  cannot  well  be  governied  by 
any  fixed  rules.  Much  rests  in  the  discretion  of  the  court  as 
to  what  questions  may  or  may  not  be  answered,  but  in  practice 
very  great  latitude  is,  and  generally  ought  to  be,  indulged. 

The  questions  asked  of  Fall  had  no  direct  application  to  the 
question  then  before  the  court,  which  was  as  to  the  extent  and 
the  circumstances  under  which  he  had  formed  an  opinion; 
hence  it  was  not  error  to  sustain  an  objection  to  the  question. 
The  court  ought,  perhaps,  to  have  required  more  evidence  to 
sustain  the  juror's  impartiality,  but  as  the  juror  was  admitted 
and  sworn,  without  objection  from  the  appellant,  no  question 
was  reserved  upon  the  omission  of  the  circuit  court  in  that 
respect. 

The  second  question  addressed  to  Martz  might,  with  propri- 
ety, have  been  permitted,  but  as  he  had  already  answered  that 
he  had  neither  formed  nor  expressed  an  opinion  as  to  the  guilt 
or  innocence  of  the  appellant,  and  as  no  other  question  had 
been  made  upon  his  competency  as  a  juror,  there  was  seemingly 
nothing  else  remaining  to  which  his  proposed  further  exami- 
nation had  any  material  reference.  It  is,  at  all  events,  not 
apparent  that  the  circuit  court  was  guilty  of  any  abuse  of  its 
discretion  in  sustaining  objections  to  all  of  the  questions  pro- 
pounded to  Martz. 

James  C.  Branyan,  an  attorney  of  the  Huntington  circuit 
court,  assisted  in  the  prosecution  of  this  cause,  and  was  also 
examined  as  a  witness  on  behalf  of  the  state.  lie  testified  to 
having  been  present  at  the  inquest  held  upon  the  body  of  John 
Epps,  and  to  the  fact  that  the  appellant  was  examined  as  a 
witness  at  the  inquest;  also  that  the  testimony  given  by  her 
upon  the  occasion  was  reduced  to  writing  by  a  person  desig- 
nated for  that  purpose.  lie  furthermore  stated  that  when  the 
testimony  of  the  appellant,  as  it  was  written  out,  was  read  over 
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to  her,  he  told  her  she  was  at  liberty  to  sign  the  paper  thus  read 
to  her,  or  not,  as  she  chose ;  that  there  was  no  power  which 
could  compel  her  to  sign  it  if  she  did  not  wish  to  do  so;  that 
the  appellant  then  asked  him  if  signing  it  would  "  clear  "  her  of 
the  charge  that  she  had  probably  had  something  to  do  with  the 
death  of  her  then  deceased  husband,  or  whether  it  might  not 
criminate  her ;  that  he  told  her  that  as  to  that  he  did  not  know ; 
that  she  thereupon,  without  apparent  further  hesitation,  signed 
the  paper  in  question.  Counsel  for  the  appellant  then  inquired 
of  Mr.  Branyan  whether,  at  the  time  he  told  the  appellant 
that  he  did  not  know  whether  her  signing  the  statement  she 
had  made  before  the  coroner  would  or  would  not  "  clear  "  her,  or 
might  or  might  not  criminate  her,  he  did  not  tell  her  what  was 
untrue,  and  what  he  knew  at  the  time  to  be  untrue.  The  court 
sustained  an  objection  to  that  question,  and  did  not  require  the 
witness  to  answer  it;  it  is  argued  that  thereby  palpable  errci- 
was  committed. 

At  the  time  the  appellant  made  her  statemient  before  the 
coroner,  there  was  no  formal  accusation  against  her,  and  she 
testified  only  as  a  witness  in  common  with  other  witnesses, 
concerning  the  death  of  John  Epps.  In  such  a  case,  the  law 
required  that  her  testimony  should  be  reduced  to  writing,  and 
subscribed  by  her,  and  returned  to  the  clerk  of  the  circuit  court 
with  other  papers  pertaining  to  the  inquest.  K.  S.  1881,  sec. 
5880;  Woods  v.  State,  63  Ind.,  353.  After  she  consented 
to  testify,  it  became  her  duty  to  attest  what  she  had  stated  by 
her  signature,  and  as  what  Mr.  Branyan  said  to  her,  after  her 
testimony  was  reduced  to  writing,  seemingly  tended  neither  to 
encourage  nor  to  discourage  her  from  subscribing  to  her  state- 
ment, his  motive  in  saying  what  he  did  added  nothing  either 
to  the  valdity  or  invalidity  of  her  signature,  and  hence  the 
proposed  inquiry  as  to  the  truth  of  what  he  told  her  at  the  time 
was  whoUy  immaterial.  If  she  had  declined  to  sign  her  state- 
ment, after  it  had  been  made  and  written  out,  it  might  have 
been  still  used  against  her  in  the  event  that  it  became  relevant 
and  material.     1  Greenl.  Ev.,  sec.  228. 

The  appellant's  statement  made  before  the  coroner  was  read 
in  evidence,  over  her  objection,  and  that  is  made  a  cause  of 
complaint,  in  argument  here,  upon  the  ground  that  she  was 
misled  by  Mr.  Branyan,  as  herein  above  stated,  and  that  the 
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circuit  court  erroneously  refused  to  permit  him,  Branyan,  to 
answer  as  to  the  truth  of  his  representations  made  to  her. 
What  we  have  abeady  said  practically  disposes  of  this  cause 
of  complaint.  But  it  may  be  said  in  addition  that  there  was 
no  pretense  that  any  inducement  or  threats  had  been  used  to 
obtain  a  statement  from  the  appellant  at  the  inquest,  and  that 
all  that  is  objected  to  on  the  part  of  Mr.  Branyan  occurred  in 
relation  to  the  signature  merely  after  her  statement  had  been 
made  and  committed  to  writing.  Conceding,  therefore,  that 
Mr.  Branyan  was  guilty  of  all  that  the  last  question  put  to  him 
implied,  there  was  still  no  reason  for  not  admitting  the  appel- 
lant's statement  in  evidence. 

One  Baker  Pickens  was  a  witness  for  the  state,  and  testified 
to  having  been  frequently  at  and  about  the  house  of  John  Epps 
during  his  last  sickness,  but  denied  having  taken  very  much 
interest  in  the  case.  Counsel  for  the  appellant  then  asked  him : 
"  How  did  you  come  to  be  present  when  the  will  was  probated, 
to  find  out  what  was  in  it  ? "  One  Thomas  Barker  testified  to 
having  been  at  the  funeral  of  John  Epps  as  well  as  the  inquest ; 
also  to  the  fact  that  two  post-'rnortem  examinations  were  made  of 
the  body.  Counsel  for  the  appellant  then  inquired  whether  it 
was  not  the  general  talk  at  the  time  in  the  neighborhood,  that 
John  Epps'  body  contained  arsenic?  These  questions  were 
both  overruled,  and  we  see  no  error  in  these  rulings  of  the  cir- 
cuit court.  Both  questions  were  collateral  merely  to  the  main 
question  under  investigation,  and  were  of  that  class  which 
might  have  been  either  permitted  or  denied  without  material 
injury  to  any  one. 

Dr.  James  F.  Mock  attended  upon  the  deceased  during  his 
last  sickness,  and,  as  a  witness,  described  the  symptoms  which 
were  developed  from  time  to  time.  He  also  gave  the  names  of 
the  different  medicines  which  he  administered  to  the  deceased 
in  his  treatment  of  the  case.  "While  entertaining  some  doubt 
at  first,  he  expressed  the  opinion  that  the  case  proved  to  be  one 
of  arsenical  poisoning.  Counsel  for  the  appellant  then  inquired 
whether  he  had  treated  the  case  as  one  of  arsenical  poisoning, 
but  the  court  refused  to  allow  the  question  to  be  answered. 
"We  think  the  question  was  one  which  ought  in  strictness  to 
have  been  permitted,  as  a  means  of  testing  the  credibility  of 
the  witness,  but  the  information  sought  by  it  had  only  an  in- 
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cidental  relation  to  what  was  then  the  subject  of  inquiry,  that 
is  to  say,  whether  the  case  was  really  one  of  poisoning  by 
arsenic,  and  hence  we  regard  the  error  committed  by  the  ex- 
clusion of  the  question  as  not  essentially  material. 

One  Dr.  Lomax  was  examined  as  an  expert,  and,  upon  a 
hypothetical  case  put  to  him,  expressed  the  opinion  that  the 
deceased  came  to  his  death  by  arsenical  poison.  Counsel  for 
the  appellant  thereupon  inquired  whether  the  conclusion  thus 
reached  by  the  witness  was  one  of  certainty  or  only  of  high 
probability,  but  the  court  declined  to  allow  such  an  inquiry  to 
be  made.  We  esteem  that  as  having  been,  under  all  the  cir- 
cumstances, both  a  pertinent  and  a  proper  question,  but  the 
subject-matter  involved  was  so  thoroughly  and  elaborately  dis- 
cussed and  reviewed  by  other  witnesses  who  testij&ed  as  ex- 
perts in  the  cause,  that  we  feel  justified  in  assuming  that  no 
serious  injury  was  inflicted  upon  the  appellant  by  the  exclusion 
of  that  question. 

It  was  made  to  appear  by  tlie  evidence  that  Dr.  Mock  ad- 
ministered bismuth  to  the  deceased  during  his  illness,  and  the 
question  was  made  whether  bismuth  does  not  frequently  con- 
tain traces  of  arsenic,  and  whether  the  bismuth  so  administered 
might  not  have  been  impregnated  with  arsenic.  Dr.  Mock  was, 
as  bearing  upon  that  question,  allowed  to  testify  that  he  after- 
wards administered  the  same  kind  of  bismuth  to  another 
patient  without  any  injurious  effect,  and  that  he  afterwards 
purchased  some  more  bismuth  from  the  same  package  and  sent 
it  to  Dr.  Dreyer,  a  chemist  at  Fort  Wayne,  to  be  analyzed. 
Dr.  Dreyer  was  then  permitted  to  state  that  he  analyzed  the 
bismuth  sent  to  him  by  Dr.  Mock  and  found  no  traces  of  arsenic 
in  it.  All  that  occurred  about  the  bismuth,  after  the  death  of 
John  Epps,  was  over  the  objection  of  the  appellant,  but  the 
evidence  in  that  respect  tended  to  show  that  the  bismuth  ad- 
ministered to  Epps  was  free  from  arsenic,  and  was  hence  ma- 
terial and  proper. 

The  state  was  permitted  to  prove  that  John  Epps  was  a 
human  being.  That  was  unnecessary,  but  evidently  did  the 
appellant  no  harm.    Merrick  v.  State,  63  Ind.,  327. 

The  appellant  offered  to  read  in  evidence  two  pages  from  a 
book  known  as  "  Taylor  on  Poison,"  which  refers  to  the  im- 
pure condition  in  which  bismuth  is  often  found.     It  'Was 
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admitted  that  the  book  was  a  standard  work  on  the  subject  to 
which  it  relates,  but  it  was  nevertheless  held  to  be  inadmissible 
in  evidence.  Counsel  for  the  appellant  admit  that  the  book 
was  inadmissible  according  to  previous  decisions  of  this  court, 
but  maintain  that  these  previous  decisions  are  against  reason 
and  an  enlightened  view  of  public  justice.  It  is  true  that  the 
line  of  cases  on  the  subject  of  the  non-admissibility  of  medical 
works  and  other  books  of  science,  of  which  our  cases  form  a 
part,  has  been  criticised,  and,  at  times,  commented  upon  un- 
favorably, but  the  rule  established  by  these  cases  has  never,  to 
our  knowledge,  been  seriously  encroached  upon,  and  neverthe- 
less continues  to  be  generally  maintained.  ISTo  sufiBcient  reason 
has  been  suggested,  as  we  believe,  for  a  departure  from  that 
rule  in  the  present  case.  See  1  Greenl.  Ev.,  sec.  497',  and  note; 
Carter  v.  State,  2  Ind.,  617 ;  Longnecker  v.  State,  22  Ind.,  247. 
As  having  some  relation  to  the  same  subject,  see  the  cases  of 
Cory  V.  Silcox,  6  Ind.,  39 ;  Baldwin  v.  BrioJcer,  86  Ind.,  221 ; 
Jones  V.  Anqell,  95  Ind.,  376. 

One  of  the  attorneys  for  the  state,  in  his  closing  argument, 
while  commenting  upon  the  propriety  of  convicting  upon  cir- 
cumstantial evidence  alone,  exclaimed :  "  "Why  a  man  was 
hung  at  Fort  Wayne,  in  an  adjoining  county,  on  circumstantial 
evidence  not  one-hundredth  part  as  strong  as  the  evidence  in  this 
case  against  Mrs.  Epps."  These  remarks  were  objected  to  by 
one  of  the  counsel  for  the  appellant,  who  interruptingly  said 
that  while  he  was  not  familiar  with  the  facts  of  the  case  re- 
ferred to,  "  he  knew  that  in  that  case  the  fruits  of  the  crime 
had  been  traced  to  a  pawn-shop."  The  court  thereupon  ad- 
monished the  attorney  for  the  state  that  he  must  confine  him- 
self to  the  evidence  in  his  statements  to  the  jury,  to  which  the 
attorney  with  much  earnestness  replied :  "  I  know  what  I  am 
saying,  and  I  do  not  want  to  be  interrupted  in  my  argument.; 
it  throws  me  off  my  line  of  argument." 

On  the  day  before  John  Epps  was  taken  sick,  one  Clinton 
Orndoff,  the  son-in-law  of  the  appellant,  accompanied  her,  as 
also  did  his  wife,  to  the  city  of  Huntington,  three  miles  from 
their  homes. 

Orndoff  testified  that  while  in  the  city  the  appellant  gave 
him  five  cents  to  buy  some  arsenic,  avowedly  to  kill  rats  and 
mice ;  that  he  bought  five  cents'  worth  of  arsenic,  as  requested, 
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and  gave  it  to  lier  in  "Weaver's  store,  telling  her  at  the  same 
time:  "  Here  is  the  arsenic;  it  is-poison;  be  careful;"  that  the 
appellant  took  the  package  and  said  "  AU  right ;  I  have  handled 
that  before." 

The  attorney  for  the  state,  above  referred  to,  in  commenting 
upon  this  evidence,  said,  in  substance,  "  This  woman  "  (point- 
ing to  the  appellant)  "took  poison  from  Clinton  Orndoff  in 
Weaver's  store  and  said,  '  I  know  what  it  is ;  I  know  it's  poison ; 
I've  handled  it  before ;  I've  buried  two  husbands  and  children.'  " 

Counsel  for  the  appellant  again  objected,  and  the  court  ad- 
monished the  attorney  for  the  state  that  he  must  keep  within 
the  evidence,  whereupon  that  attorney  responded :  "  I  don't 
mean  that  she  "  (the  appellant),  "  said  it  all  in  Weaver's  store ; 
I  mean  to  say  that  she  said  in  Weaver's  store  that  she  knew  it 
was  poison,  and  had  handled  it  before,  and  that  it  was  a  fact 
that  she  had  buried  two  husbands  and  children,  but  I  disclaim 
any  intention  to  say  that  she  testified  to  "  (these  facts)  "  all  in 
the  same  connection  in  the  store." 

There  was  evidence  tending  to  prove  that  the  appellant  was 
a  widow  when  she  married  John  Epps,  and  that  she  was  at  the 
time  the  mother  of  two  sets  of  children,  from  which  the  infer- 
ence that  she  had  been  twice  previously  married  was  not  unrea- 
sonable, and,  might,  therefore,  be  assumed. 

One  Edward  Mise  was  a  witness  at  the  trial  and  testified 
primarily  on  behalf  of  the  state.  He  was  a  half-brother  of 
John  Epps,  and,  being  unmarried,  had  lived  with  him  for  many 
years  and  up  to  the  time  of  his  death.  The  attorney  for  the 
state,  continuing  his  argument,  said :  "  Oh !  gentlemen  of  the 
jury,  if  I  could  tell  you  what  that  good  old  man,  Edward  Mise  " 
(pointing  to  him),  "told  me  he  knows  about  other  dark  things 
surrounding  this  case,  it  would  clear  away  much  of  the  mys- 
tery about  it,  about  which  counsel  for  defense  talk  so  much." 
Counsel  for  the  appellant  again  objected,  and  the  court  directed 
the  attorney  for  the  state  to  suspend  his  argument,  but  he  de- 
clined to  heed  the  admonition  of  the  court,  and  proceeded  with 
his  address  to  the  jury. 

It  was  a  conceded  matter  at  the  trial  that  Mr.  Moore,  one  of 
the  appellant's  counsel,  had  formerly  resided  in  Huntington 
county,  but  was  then  a  resident  of  the  city  of  Chicago,  and, 
in  the  examination  of  some  of  the  witnesses,  a  question  was 
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made  whether  the  appellant  had  not  employed  Mr.  Moore  in 
her  defense  before  she  was  either  arrested  or  formally  charged 
with  the  murder  of  her  husband. 

In  commenting  upon  the  appellant's  alleged  consciousness  of 
guilt,  the  attorney  for  the  state,  further  continuing,  charged 
that  "  she  "  (pointing  to  the  accused)  "  sent  to  Chicago  for  Mr. 
Moore,  a  criminal  lawyer,  before  she  was  charged  with  the 
crime,  and  employed  him  to  defend  her,"  intimating  that  her 
conduct  in  that  regard  afforded  another  illustration  of  the  truth 
of  the  scriptural  adage  that  "  The  wicked  flee  when  no  man 
pursueth."  To  this  counsel  for  the  appellant  also  objected,  but 
the  attorney  for  the  state  again  refused  to  suspend,  and  con- 
tinued his  argument  to  the  jury. 

The  attorney  for  the  state  evidently  went  beyond  the  limits 
of  legitimate  debate  in  some  of  his  statements  to  the  jury,  and 
palpably  so  in  his  allusion  to  Avhat  Edward  Mise  had  told  him. 
He  also  made  himself  amenable  to  the  circuit  court  for  a  con- 
tempt of  its  authority.  But,  when  taken  in  connection  with 
the  interruptive  denials  and  interjections  of  counsel  for  the 
appellant,  and  the  prompt  disapproval  in  each  instance  by  the 
court,  we  would  not  feel  justified  in  holding  that  the  miscon- 
duct of  the  attorney  for  the  state  was  so  gross  as  to  require 
the  reversal  of  the  judgment  against  the  appellant.  Si.  Louis, 
etc.,  R.  W.  Co.  V.  Myrtle,  51  Ind.,  566;  Kinnaman  v.  Kinnor 
man,  71  Ind.,  417;  Combs  v.  State,  T5  Ind.,  215;  Rudolph  v. 
Landwerlen,  92  Ind.,  34.  Such  misconduct  in  argument,  as 
that  complained  of  as  above,  stands  upon  a  different  footing 
from  comments  upon  the  failure  of  a  defendant  to  testify  in 
his  own  behalf,  since  such  comments  are  in  violation  of  the 
express  provision  of  a  statute.    E.  S.  1881,  sec.  1798. 

In  one  of  its  instructions,  the  circuit  court  told  the  jury 
that  "  it  is  essential  to  the  conviction  of  the  defendant  that  the 
following  facts  must  be  proven  beyond  a  reasonable  doubt,  to 
wit :  1st.  The  death  of  John  Epps,  named  in  the  indictment. 
2d.  That  his  death  was  caused  by,  or  was  mediately  or  imme- 
diately accelerated  by,  poison  by  arsenic.  3d.  That  the  poison 
thus  causing  or  accelerating  the  death  of  John  Epps  was 
feloniously  administered  by  the  defendant  to  him,  or  that  the 
defendant  feloniously  participated  in  such  administration 
thereof,  or  feloniously  caused  the  same  to  be  administered  to 
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him.  4th.  That  the  offense  was  committed  in  Huntington 
county,  in  the  state  of  Indiana." 

It  is  objected  that  this  instruction  did  not,  also,  tell  the  jury 
that  death  must  have  resulted  within  a  year  and  a  day  after 
the  poison  was  administered.  In  the  first  place,  we  see  noth- 
ing in  the  instruction,  so  far  as  it  purported  to  go,  which  could 
have  injured  the  appellant.  In  the  next  place,  there  was  no 
evidence  which  required  the  additional  definition  insisted  upon. 
The  last  sickness  of  John  Epps,  immediately  following  his 
symptoms  of  arsenical  poisoning,  was  of  less  than  a  week's 
duration. 

The  court  further  instructed  the  jury  that  "  the  opinions  of 
the  experts  are  to  be  considered  by  you  in  connection  with  all 
the  other  evidence  in  the  case.  You  are  not  to  act  upon  them 
to  the  entire  exclusion  of  other  testimony.  You  are  to  apply 
the  same  general  rules  to  the  testimony  of  experts  that  are 
applicable  to  the  testimony  of  other  witnesses  in  determining 
its  weight,  taking  into  consideration  the  opinions  of  the  ex- 
perts, and  giving  them  just  weight ;  you  are  to  determine  for 
yourselves,  from  the  whole  evidence,  whether  the  defendant  is 
guilty  as  she  stands  charged,  beyond  a  reasonable  doubt." 

It  is  complained  that  this  instruction  told  the  jury,  in  effect, 
that  they  might  consider  the  testimony  of  the  experts  to  the 
pa/rtial  exclusion  of  other  evidence,  and  that  it  was  error  to  so 
instruct  the  jury.  It  does  not  necessarily  follow  that  the  in- 
struction was  erroneous,  conceding  the  construction  of  it  con- 
tended for.  But,  however  that  may  be,  we  see  no  objection  to 
the  instruction  as  a  whole,  and  can  only  regard  the  criticism 
made  upon  it  as  an  impracticable  one.  Goodwin  v.  State,  96 
Ind.,  550. 

The  next  instruction  told  the  jury,  in  brief,  that  the  facts 
stated  in  a  hypothetical  case  need  not  necessarily  be  always 
fully  proven,  to  give  value  to  the  testimony  of  an  expert,  and 
that  instruction  is  substantially  supported  by  the  case  of  Eggers 
V.  Eggers,  57  Ind.,  461. 

A  subsequent  instruction  told  the  jury,  in  connection  with 
such  illustrations  and  precautions  as  are  usual  in  such  cases,  in 
substance,  that  the  appellant's  guilt  might  be  established  by 
circumstantial  evidence  alone.  That  doctrine  is  too  well  sus- 
tained by  the  authorities  to  require  any  extended  comment 
Vol.  V  — 34 
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upon  it.  See  1  Greenl.  Ev.,  sees.  13  and  13a;  Moore,  Crim. 
Law,  sees.  344,  397'. 

Two  other  instruetions  taken  together  announeed  the  doc- 
trine that  testimony  could  only  be  rejected  because  it  was  not 
true,  and  that  when  the  evidence  is  irreconcilably  eonflioting, 
that  which  is  false  must  be  rejected.  This  doctrine  is  often- 
times very  diifieult  of  appheation,  but  it  is  doubtless  the  law 
when  abstractly  considered,  and  we  are  unable  to  see  that  there 
was  anything  in  either  one  of  these  last-named  instruetions 
presumably  injurious  to  the  appellant. 

The  appellant  asked  the  court  to  instruct  the  jury  that  "  if 
the  proof  shows  positively  that  one  or  two  or  more  persons 
committed  the  homicide  set  out  in  the  indictment,  but  leaves  it 
uncertain  which  of  them  in  fact  committed  the  act  which 
caused  the  death,  all  such  persons  must  be  acquitted,  unless  it 
was  committed  by  one  of  them  under  circumstances  which  in 
law  makes  the  other  equally  guilty."  That  instruction  was  re- 
fused, and  that  refusal  is  relied  upon  as  clearly  and  positively 
erroneous.  As  applicable  to  an  appropriate  state  of  facts,  the 
instruction  states  the  law  correctly,  but  there  was  nothing  in 
the  evidence  in  this  ease  to  which  it  could  have  had  any  prac- 
tical application.  There  was  nothing  in  the  evidence  which 
tended  even  remotely  to  implicate  any  one  else  besides  the  ap- 
pellant. Hubbard  V.  State,  72  Ala.,  164.  Either  she  was  guilty, 
or  the  whole  ease  remained  a  profound  and  impenetrable  mys- 
tery. 

The  deceased  had  symptoms  of  arsenical  poisoning  two  days 
before  a  physician  was  called,  and  before  any  medicine, 
whether  pure  or  impure,  was  administered  to  him.  The  med- 
icines thereafter  prescribed  for  the  deceased  were  fully  ex- 
plained and  accounted  for.  The  instruction  was,  therefore, 
correctly  refused. 

Other  instruetions  were  asked  by  the  appellant  and  refused 
by  the  court,  but  the  substance  of  them  had,  as  we  believe,  al- 
ready been  given  by  the  court  upon  its  own  motion,  in  some 
other  form,  and  there  was  hence  no  error  in  refusing  merely 
cumulative  instructions.  At  aU  events,  the  jury  appear  to  us 
to  have  been  fully  and  carefully  instructed  upon  all  the  mate- 
rial matters  to  which  their  attention  was  especially  required, 
thus  rendering  further  instruetions  unnecessary. 
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Misconduct  on  the  part  of  the  jury  was  also  charged  as  a 
cause  for  a  new  trial.  In  support  of  this  charge,  affidavits 
were  filed  stating  that  two  or  three  of  the  jurors  were,  during 
the  progress  of  the  trial,  permitted  by  their  bailiff  to  walk 
from  the  rear  of  the  court-house  across  the  court-house  lot, 
where  other  people  were  standing  and  walking  to  and  fro,  a 
distance  of  one  hundred  and  fifty  or  two  hundred  feet,  to  a  pub- 
lic closet,  and  return  without  being  accompanied  by  him ;  also 
asserting  that  one  evening,  after  court  had  adjourned,  the  jury 
were  found  walking  around  in  the  court-house  in  a  more  or  less 
dispersed  condition  amongst  a  crowd  of  people  who  had  been 
attending  court,  under  the  pretext  of  taking  some  exercise. 
Counter-affidavits  were  also  filed,  either  expressly  or  inferen- 
tially  denying  the  alleged  misconduct  charged.  Upon  the 
issue  thus  presented  the  circuit  court  decided  that  the  charges 
of  misconduct  on  the  part  of  some  of  the  jurors,  as  well  as  the 
entire  jury,  were  not  sustained. 

It  has  been  held  by  this  court  that  where  a  motion  for  a  new 
trial  is  based  upon  alleged  misconduct  of  the  jury,  or  of  certain 
jurors,  and  the  court  has  heard  evidence,  whether  presented 
orally  or  by  affidavit,  concerning  such  alleged  misconduct,  the 
conclusion  reached  will  not  be  disturbed  by  this  court  upon 
what  may  seem  to  be  the  weight  of  the  evidence,  and  that  may 
now  be  regarded  as  a  well-established  rule  of  practice  in  this 
state.     Zoriff  v.  State,  95  Ind.,  481. 

It  is  claimed,  finally,  that  the  verdict  was  not  sustained  by 
sufficient  evidence,  and  that  for  that  reason,  if  for  no  other, 
the  judgment  ought  to  be  reversed. 

It  is  true,  that  everything  which  served  to  connect  the  ap- 
pellant with  the  death  of  John  Epps  rested  upon  circumstan- 
tial evidence,  and  that  the  circumstances  were  not  absolutely 
conclusive  against  the  appellant,  yet  upon  the  whole  evidence 
we  see  no  palpable  reason  for  doubting  her  guilt.  The  evi- 
dence tended  to  establish  beyond  all  question  that  the  de- 
ceased died  from  arsenical  poisoning,  produced  by  the  admin- 
istration of  small  or  divided  doses  of  arsenic ;  that  the  deceased 
was  taken  sick,  with  symptoms  indicating  the  presence  of 
arsenic  in  his  stomach,  the  day  after  the  appellant  purchased 
arsenic,  as  herein  above  stated ;  that  the  appellant  cooked  the 
deceased's  breakfast  and  served  it  to  him  the  morning  he  was 
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taken  sick ;  that  she  administered  food  and  medicine  to  him 
during  his  sickness,  having  opportunities  in  that  respect  which 
no  one  else  enjoyed ;  that  she  at  first  denied  having  purchased 
any  arsenic  the  day  before  her  husband  was  taken  sick,  and 
when  confronted  with  the  fact  that  she  had  done  so,  she  was 
unable  to  give  any  account  of  what  became  of  the  arsenic. 
There  were  other  circumstances  unfavorable  to  the  appellant 
which  it  is  impracticable  to  set  out  at  length.  The  judgment 
cannot,  therefore,  be  reversed  upon  the  evidence. 

As  affecting  criminal  causes,  section  1891,  E.  S.  1881,  enacts 
that,  "In  the  consideration  of  the  questions  which  are  pre- 
sented upon  an  appeal,  the  supreme  court  shall  not  regard 
technical  errors  or  defects  or  exceptions  to  any  decision  or 
action  of  the  court  below,  which  did  not,  in  the  opinion  of  the 
supreme  court,  prejudice  the  substantial  rights  of  the  defend- 
ant." We  construe  technical  errors  to  include,  in  this  con- 
nection, merely  abstract  and  practically  harmless  errors. 
While,  therefore,  we  agree  that  some  errors  and  irregularities 
intervened  during  the  progress  of  the  cause  as  herein  above 
indicated,  we  regard  these  errors  and  irregularities  as  not 
having  probably  had  any  perceptible  effect  upon  the  result  of 
the  trial,  and  as  the  verdict  was  seemingly  and  in  every  rea- 
sonable view  probably  right  upon  the  evidence,  no  sufficient 
reason  has  been  shown  for  a  reversal  of  the  judgment.  Smith 
V.  State,  28  Ind.,  321 ;  Rollins  v.  State,  62  Ind.,  46 ;  Binns  v. 
State,  66  Ind.,  428. 

The  judgment  is  affirmed,  with  costs. 


State  v.  Maoket. 
(13  Oregon,  154.) 


MtJEDBB :  Evidence  —  Contradictory  statements  —  Physical  condition  of 
accused  —  Plea  of  not  guilty  puis  in  issue  every  material  allegation  in 
indictment. 

1.  New  trial— Discretion.— Amotion  for  a  new  trial  is  addressed  to 
the  sound  discretion  of  the  court  before  which  it  is  made,  and  the 
overruling  of  such  a  motion  will  not  be  reviewed  unless  there  appears 
to  have  been  a  plain  abuse  of  such  discretion. 
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2.  Hostility  of  witness  —  Oonteadictort  statements.— There  is  no 

difference,  so  far  as  the  rule  is  concerned,  between  admitting  in 
evidence  a  declaration  of  hostility  of  a  witness  for  the  purpose  of  af- 
fecting the  value  of  his  testimony,  and  admitting  contradictory  state- 
ments for  the  same  purpose,  as  in  either  case  an  opportunity  should  be 
given  the  witness  to  explain  what  he  said. 

3.  Physical  condition  op  accused  at  time  of  commission  of   the 

CEIME.— The  declarations  of  a  party  should  be  admitted  to  prove  his 
physical  condition  at  a  certain  time,  in  order  to  let  the  jury  consider 
whether  he  was,  under  the  circumstances,  able  to  undertake  the  exer- 
tion necessary  to  commit  the  crime. 
4  The  killing  —  Question  fob  jury.—  In  a  trial  for  murder,  the  killing 
is  a  fact  to  be  found  by  the  jury  before  they  consider  the  question  of 
malice;  and  after  a  plea  of  "  not  guilty,"  it  is  error  for  the  court  to 
charge  that  the  killing  has  been  proved,  leaving  only  the  other  ques- 
tion for  the  jury. 

Appeal  from  Josephine  County. 

P.  P.  Prim  and  J.  F.  Watson,  for  appellants^ 
Thos.  B.  Kent,  district  attorney,  and  W.  H.  Holmes,  for  re- 
spondent. 

LoED,  J.  The  defendants,  father  and  son,  were  indicted 
jointly  and  tried  jointly  for  the  crime  of  murder,  found  guilty 
and  sentenced  to  be  hanged.  The  bill  of  exceptions  purports 
to  contain,  in  substance,  the  whole  testimony,  and  the  first 
point  suggested  is  the  insufficiency  of  the  evidence  to  justify 
the  verdict.  This  alleged  error  applies  to  the  denial  of  the 
defendants'  motion  for  a  new  trial.  There  are  cases  in  which 
it  has  been  held  that  a  motion  for  a  new  trial  is  addressed  to 
the  sound  discretion  of  the  court  below,  and  that  the  overrul- 
ing of  such  a  motion  will  not  be  reviewed  unless  there  is  a 
plain  abuse  of  such  discretion.  This  is  conceded,  but  it  is 
earnestly  and  strenuously  insisted  that  the  evidence  is  so  man- 
ifestly insufficient,  and  particularly  as  against  the  son,  to  sus- 
tain the  verdict,  that  it  falls  within  the  rule  laid  down  in  those 
cases  which  would  authorize  the  court  to  review  and  set  aside 
the  verdict.  But  a  different  doctrine  seems  to  have  been  held 
by  this  court  in  Halloch  v.  City  of  Portland,  8  Or.,  30.  Prim, 
J.,  in  delivering  the  opinion  of  the  court,  said : 

"  As  the  motion  for  a  new  trial  was  based  wholly  upon  the 
insufficiency  of  the  evidence  to  justify  the  tindinj-  of  fact,  the 
granting  of  the  motion  was  a  matter  resting  wholly  in  the  dis- 
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cretion  of  the  court  below,  and  cannot  be  reviewed  on  appeal." 
State  V.  Wilson,  6  Or.,  428;  State  v.  Fitshugh,  2  Or.,  227; 
Ilil.  ISr.  T.,  7;  Pomeroy's  Lessee  v.  Bank  of  Indiana,  1  Wall., 
597;  Pennsylvania  M.  Oo.  v.  Brady,  14  Mich.,  260;  Boyhin  v. 
Perry,  4  Jones,  Law  (K  C),  325. 

It  is  true  the  evidence  against  the  defendants  is  wholly  cir- 
cumstantial ;  and  there  can  be  no  doubt  but  what  that  portion 
of  it  which  relates  to  the  son  is  extremely  slight  upon  which 
to  found  a  verdict.  But  the  authorities  cited  indicate  that  such 
matter  is  not  reviewable  on  appeal. 

It  is  next  assigned  as  error  that  the  court  erred  in  not  allow- 
ing John  Mack  to  answer  the  impeaching  question  asked  him 
by  the  defense,  if  he  had  not  said  to  one  Miner  —  the  time, 
place  and  parties  present  being  stated  —  that  there  was  not 

evidence  enough  to  hold  the  G d Mackeys,  but  that  he 

Intended  to  send  them  to  jail  and  hunt  the  evidence  afterwards. 
The  object  of  this  evidence  was  to  impair  the  force  of  the 
witness's  testimony,  as  showing  that  he  entertained  hostile  or 
embittered  feelings  against  the  defendants.  He  was  the  mag- 
istrate who  had  bound  the  parties  over,  and  a  witness  for  the 
prosecution.  The  ends  of  justice  are  best  attained  by  allowing 
a  free  and  ample  scope  for  scrutinizing  evidence  and  estimating 
its  real  value.  The  question  put  contained  all  proper  informa- 
tion as  to  time,  place  and  persons  present,  and  the  precise  mat- 
ter which  was  to  be  used  against  him ;  so,  in  the  event  he  should 
admit  having  made  such  declaration,  an  opportunity  would  be 
afforded  him  to  rebut  or  explain  it.  There  is  no  distinction, 
so  far  as  the  rule  is  concerned,  between  admitting  declara- 
tions of  hostility  of  a  witness  for  the  purpose  of  affecting  the 
value  of  his  testimony,  and  admitting  contradictory  state- 
ments for  the  same  purpose,  as  in  either  case  an  opportunity 
should  be  given  the  witness  to  explain  what  he  said.  The 
witness  should  have  been  allowed  to  answer  the  question ;  to 
say  whether  he  did  or  did  not  make  the  alleged  statement ;  or, 
if  he  did,  to  make  his  explanation  of  it.  By  so  doing  the  jury 
would  have  been  put  in  a  position  of  estimating  the  real  value 
of  his  testimony ;  of  determining  whether  he  was  an  impartial 
witness,  testifying  without  prejudice  or  passion,  or  in  fact  a 
hostile  witness,  whose  prejudices  and  passion  had  colored  his 
testimony,  and  requiring  it  to  be  closely  scrutinized  and  weighed. 
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It  is  next  objected  that  the  court  erred  in  sustaining  the  ob- 
jection of  the  state  to  the  question  aSked  by  the  defense  of  A. 
J.  Henderson,  whether  or  not  Martin  Mackey  did  not  decline, 
on  account  of  his  physical  condition  on  two  days,  to  go  out 
and  show  the  claim.  It  appears  at  the  June  election,  previous 
to  the  time  indicated  in  the  question,  that  Mackey  had  been 
severely  beaten  and  bruised  by  the  deceased,  and  that  he  was 
some  time  in  recovering  from  the  eflfects  of  it,  and  regaining 
his  accustomed  strength  and  health ;  that  before  he  had  en- 
tirely recovered,  some  parties  desired  to  purchase  his  mining 
claim,  and  went  to  his  cabin  to  see  him,  and  it  was  proposed 
to  show  by  the  question  that  he  was  then  in  such  a  debilitated 
physical  condition  as  caused  him  to  decline  to  go  out  and  show 
the  mine,  which  was  some  distance  off.  The  ultimate  object 
of  the  evidence  was  to  show  that  his  physical  weakness  was  such 
at  the  time  of  the  murder  that,  considering  the  distance  from 
his  cabin,  he  would  have  had  to  travel  over  a  rough  and  brushy 
trail  across  the  mountains  to  the  cabin  where  the  deceased 
was  killed ;  that  it  could  not  reasonably  be  attributed  to  him ; 
in  other  words,  if  believed,  it  would  have  been  a  circumstance 
which  would  have  gone  far  to  prove  that  he  did  not  com- 
mit the  crime.  It  seems  that  he  wanted  to  sell  his  mine,  and 
if  he  was  unable  or  declined  to  accompany  the  parties  for 
the  purpose  of  examining  it,  because  of  his  physical  debility, 
his  complaints  of  a  present  existing  pain  or  malady  would  be 
admissible.  The  declarations  of  a  party  are  received  to  prove 
his  condition,  His,  pains  and  symptoms,  whether  arising  from 
sickness,  or  an  injury  by  accident  or  violence. 

It  is  also  objected  that  the  court  erred  in  not  allowing  the 
cross-questions  asked  by  the  defense  of  Charles  Hughes,  county 
clerk,  as  f oUows : 

"  Did  Mr.  Thompson  go  to  you  at  the  time  you  stated  and 
ask  to  see  the  boots  in  your  possession  [referring  to  Mackey's 
boots],  said  to  belong  to  Mackey,  and  did  he  not,  after  examin- 
ing them,  exclaim,  '  That  is  all  right  ? '  " 

The  boots  which  Mackey  wore  were  in  the  possession  of  the 
oflBcer,  and  were  used  in  the  prosecution  as  one  of  the  strong 
circumstances  in  the  case  as  connecting  the  elder  defendant 
with  the  crime,  and  we  think  the  witness  should  have  been 
allowed  to  answer  the  question. 
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The  next  objection  is  to  an  instruction  of  the  court  as  fol- 
lows : 

"  It  is  charged  in  the  indictment,  as  I  have  said,  that  Michael 
PurceU  was  killed  on  the  26th  day  of  June,  1884,  but  it  is  not 
necessary  for  the  state  to  prove  that  or  any  other  particular 
date  in  that  connection ;  and  it  is  sufficient  if  it  be  shown  that 
the  killing  was  done  at  any  time  prior  to  the  finding  of  this 
indictment ;  that  is,  the  29th  day  of  October,  1884.  This  the 
state  has  fully  established.  The  state  has  also  proved  fully  that 
Michael  PurceU  came  to  his  death  in  Josephine  county,  Oregon, 
by  having  been  shot  with  a  gun."  "  The  only  material  allega- 
tion of  said  indictment  about  which  there  is  any  dispute  is  that 
which  charges  these  defendants  with  having  purposely,  and 
of  deliberate  and  premeditated  malice,  caused  the  death  of 
Michael  PurceU." 

The  effect  of  this  instruction  was  virtuaUy  to  take  away 
from  the  consideration  of  the  jury  the  only  real  disputed  ques- 
tion in  the  case.  It  states  that  "  it  is  sufficient  if  it  be  shown 
that  the  killing  was  done  at  any  time  prior  to  the  finding  of 
the  indictment ; "  and  then  adds,  "  this  the  state  has  fully  estab- 
lished." The  defendants  had  pleaded  not  guilty  to  the  indict- 
ment, and  this  put  in  issue  every  material  allegation,  and  the 
proof  of  them  devolved  upon  the  state.  The  killing  of  the 
deceased  by  the  defendants  was  the  fact  in  dispute,  and  must 
necessarily  be  found  by  the  jury  before  the  question  as  to 
whether  it  was  done  premeditatedly  or  not  could  arise.  It 
was  a  fact  for  the  jury  to  find,  and  belonged  exclusively  to 
their  province  to  determine  from  the  evidence.  But  this  fact 
the  court  withdraws  from  their  consideration  by  instructing 
them  it  is  fuUy  established,  and  that  the  only  question  about 
which  there  is  any  dispute  is  that  which  charges  the  defend- 
ants with  having  purposely,  and  of  deliberate  and  premeditated 
malice,  caused  the  death  of  Michael  PurceU.  The  effect  of  the 
instruction  was  admitted  at  the  argument,  but  it  was  sought  to 
avoid  it  by  the  statement  that  this  fact  was  expressly  admitted 
by  the  counsel  for  the  defendants  in  making  his  opening  state- 
ment. But  we  do  not  thus  understand  the  record,  nor  think 
any  such  admission  was  intended  or  meant,  upon  the  facts  dis- 
closed by  the  record.  The  fact  that  PurceU  had  been  kUled 
was  admitted.     He  had  been  found  dead  in  his  cabin,  and  evi- 


STATE  V.  MACKEY.  537 

dently  shot  to  death  by  some  one.  A  coroner's  jury  had  per- 
formed its  oflBce  over  his  remains,  and  the  fact  that  Michael 
Purcell  was  killed  was  well  known  and  generally  admitted. 
And  this  is  all  Judge  Hanna's  statement  amounted  to.  He  ad- 
mitted that  Michael  Purcell  had  been  killed,  but  he  did  not 
admit  that  the  defendants  had  done  the  deed.  The  doing  of 
the  deed  was  the  fact  in  dispute,  and  which  the  defendants  had 
denied  by  their  plea  to  the  indictment.  By  the  indictment  the 
defendants  were  not  only  charged  with  the  killing  of  the  de- 
ceased, but  doing  it  with  malice  and  premeditation.  These 
were  facts  to  be  proved  by  the  state,  and  to  be  found  by  the 
jury  upon  the  issue  joined. 

The  killing  of  Michael  Purcell  by  the  defendants  was,  there- 
fore, one  of  the  principal  facts  in  dispute,  and  which  it  was  the 
duty  of  the  jury  to  determine  from  the  evidence.  It  was  for 
them  to  say  whether  the  evidence  fully  established  this  fact, 
and  not  for  the  court.  And  this  is  rendered  all  the  more  mis- 
chievous and  dangerous  from  that  which  follows,  that  "  the 
onl}^  material  allegation  about  which  there  is  any  dispute  is  that 
which  charges  the  defendants  with  having  purposely  caused 
the  death  of  Michael  Purcell."  There  is  no  other  question, 
because,  the  killing  of  the  deceased  by  the  defendants  being 
fully  established,  the  only  remaining  question  was  whether  it 
was  done  with  malice  and  premeditation.  This  was  consistent 
with  what  had  preceded;  and  as  the  killing  had  been  fully 
established,  in  the  opinion  of  the  court,  it  was  natural  that  this 
fact  should  have  been  assumed,  and  the  attention  of  the  jury 
directed  to  the  only  question  about  which  there  was  any  dis- 
pute.    In  People  v.  Diok,  32  Cal.,  216,  the  court  say : 

"  It  is  better  for  the  court,  in  charging  the  jury  in  a  criminal 
case,  to  avoid  assuming  any  material  fact  as  proved,  however 
clear  to  the  mind  of  the  court  such  fact  may  seem  to  be  estab- 
lished, because  it  is  the  province  of  the  jury,  unaided  by  the 
judge,  to  say  whether  a  fact  is  proved  or  otherwise." 

And  in  State  v.  Whitney,  7  Or.,  309,  Kelly,  C.  J.,  said:- 

"  It  is  the  exclusive  province  of  the  jury  to  determine  ques- 
tions of  fact.  They  and  they  only  have  a  right  to  judge  of 
the  credibility  of  witnesses,  and  the  weight  and  effect  of  their 
testimony.  And  it  has  always  been  held  to  be  an  erroneous 
instruction  when  the  court  assumed  any  controverted  fact  to 


538  AMERICAN  CRIMINAL  REPORTS. 

be  proven,  instead  of  submitting  to  the  jury  the  question 
whether  or  not  it  has  been  estabUshed  by  the  testimony  before 
them." 
The  judgment  must  be  reversed,  and  a  new  trial  ordered. 


State  v.  MoKinnet, 
(31  Kan.,  570.) 


MtTEDER :  Plea  in  abatement  —  Jury  drawn  under  old  law  may  serve  in  new 
district  —  Court  setting  aside  juror  —  Adding  names  of  witnesses  to 
information  —  Evidence  —  Instructions  —  Misconduct  of  jury  —  Ver- 
dict received  after  adjournment. 

1.  Plea  in  abatement. —  An  indictment  was  pending  against  defendant, 
charging  him  with  the  crime  of  murder.  While  so  pending  a  prelim- 
inary examination  was  held,  and  an  information  filed,  based  upon  such 
preliminary  examination,  and  charging  the  same  offense  as  in  the  in- 
dictment. On  the  first  day  of  the  ensuing  term  of  the  district  court 
the  indictment  was,  with  leave  of  the  court,  nollied.  Thereafter  the 
defendant  was  arraigned  upon  the  information,  and  pleaded  in  abate- 
ment the  pendency  of  the  indictment  at  the  time  of  the  preUminary 
examination  and  the  filing  of  the  information.  Held,  that  the  plea 
was  properly  overruled. 

3.   JUET  DRAWN  BEFORE  TAKINO  EFFECT  OF  LAW  OHANGINa  DISTRICT. —  A 

jury  was  regularly  drawn  and  summoned  to  attend  the  February, 
1883,  term  of  the  Butler  county  district  court.  That  county  was  then 
a  part  of  the  thirteenth  judicial  district,  and  the  regular  term  fixed 
for  the  third  Tuesday  of  February.  Thereafter,  and  on  February  6, 
1883,  a  law  took  effect  creating  the  eighteenth  judicial  district,  and 
assigning  Butler  county  to  that  district.  The  act  creating  the  eight- 
eenth district  provided,  among  other  things,  that  all  proceedings  of 
every  kind  and  character,  and  all  processes  of  every  kind  and  char- 
acter, pending  in  any  of  the  courts  of  the  counties  named  in  the  law, 
should  stand,  be  returnable,  and  triable  at  the  first  term  of  the  court 
for  said  counties,  the  same  as  if  the  change  therein  contemplated  had 
not  been  made.  Held,  that  a  challenge  to  the  array  was  properly  over- 
ruled. 

3.  Additional  names  of  witnesses. —  The  court  may,  in  its  discretion, 

permit  the  county  attorney  to  indorse  the  names  of  witnesses  on  the 
information,  even  if  the  trial  has  commenced. 

4.  Pointing  out  locus  op  crime  on  map.— Where  in  a  capital  case  a 

map  of  the  locality  has  been  introduced  in  evidence,  and  the  place  of 
homicide  identified  thereon  by  other  witnesses,  held,  that  there  is  no 
error  in  asking  a  witness,  if  the  place  of  the  homicide  had  been 


STATE  V.  MoKINNEY.  539 

shown  to  him,  to  point  it  out  on  the  map,  and  to  locate  a  house  and 
other  objects  with  reference  thereto. 

5.  Possession  of  means  to  commit  crbvCe  charged.—  It  is  always  com- 

petent to  introduce  testimony  in  a  capital  case  tending  to  show  posses- 
sion in  the  defendant  of  the  means  of  committing  the  homicide  in  the 
manner  in  which  it  was  committed,  and  also  threats  and  ill-feeling  on 
his  part  towards  the  deceased. 

6.  Latitude  of  cross-examination  —  Discretion  of  court  in   admit- 

TINQ  testimony. —  Where  on  the  trial  of  a  person  charged  with  mur- 
der, had  more  than  a  year  after,  a  witness  for  the  defendant  testified 
to  certain  material  facts,  to  wit,  the  appearance  of  three  strangers 
riding  rapidly  away  from  the  place  of  the  homicide  right  after  the 
time  it  must  have  taken  place,  held,  that  the  state  might,  on  cross- 
examination,  ask  the  witness  whom  he  told,  if  any  one,  of  these  facts. 
And  upon  certain  persons  being  named,  might  also,  in  the  discretion  of 
the  court,  prove  by  such  persons  that  nothing  of  the  kind  was  ever 
told  them. 

7.  Corroborating  testimony  op  witness  sought  to  be  impeached. — 

Where,  for  the  purpose  of  impeaching  a  witness  for  the  state,  the  de- 
fendant introduces  witnesses  who  testify  that  at  the  preliminary  exam- 
ination they  heard  the  former  witness,  and  that  he  did  not  then 
mention  the  facts  testified  to  by  him  on  the  trial,  held,  that  the  state 
might  in  rebuttal  call  other  witnesses  also  present  at  such  examination 
to  testify  that  they  heard  the  witness,  and  that  he  did  then  mention 
these  facts. 

8.  Admonition  to  jury  before  separating  need  not  be  repeated. — 

It  is  not  essential  that  the  admonition  to  be  given  to  the  jury  at  the 
time  of  each  adjournment  be  in  the  very  language  of  the  statute ;  it  is 
enough  that  the  duty  of  the  jury  is  fully  and  clearly  disclosed  to  them 
by  the  court;  and  an  admonition  not  to  converse  "in  regard  to  this 
case"  is,  when  no  objection  is  made  at  the  time,  sufficient,  although 
the  language  of  the  statute  is  "on  any  subject  connected  with  the 
trial." 

9.  Permztting  jury  to  sepaeate. —  The  court  may  permit  a  sepai-ation  of 

the  jury  after  the  instructions,  during  the  arguments  of  counsel,  and 
at  any  time  before  they  finally  retire  under  charge  of  their  bailiff  for 
deliberation. 
10.  Public  sentiment  —  Character  op  offense. —  The  court  closed  its  in- 
structions to  the  jury  with  these  words :  "  It  is  claimed  that  a  violated 
law,  by  the  commission  of  a  brutal  and  blood-curdling,  ci'uel  crime, 
lies  in  one  scale  of  the  balance,  and  the  liberty  and  life,  all  that  there 
is  dear  and  valuable  in  life  to  the  citizen,  freights  the  other.  I  have 
already  instructed  you  that  the  defendant  is  presumed  innocent  until 
his  guilt  is  made  to  appear  beyond  a  reasonable  doubt,  to  be  determined 
by  the  rules  given  you  in  these  instructions.  No  disastrous  conse- 
quences to  result  to  the  defendant  as  the  results  of  your  verdict,  or  the 
clamors  of  a  discontented  populace,  can  properly  find  place  for  con- 
sideration In  your  deliberations;  but  the  imperative  and  inexorable 
demands  of  the  duty  imposed  on  you  are  to  seek  for  the  truth  and 
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fearlessly  pursue  it  in  your  verdict."  Held  that,  as  the  testimony 
tended  to  show  a  wanton  and  cold-blooded  murder,  there  was  no  error 
in  stating  in  the  language  used  the  claims  of  the  two  parties,  and  that 
it  cannot  be  presumed  that  there  was  no  occasion  for  cautioning  the 
jury  against  the  improper  influences  named. 

11.    RECEIVINa  YEEDIOT  DUEING  RECESS,  TECHNICAL  EEROE. —  When  without 

objection,  after  the  court  had  adjourned  to  the  next  morning,  a  ver- 
dict was  received,  opened  and  read ;  and  then,  at  the  instance  of  de- 
fendant, the  jury  were  polled,  held,  that  although  the  verdict  was 
not,  as  the  statute  provides,  "rendered  in  open  court,"  yet  the  error 
was  simply  a  technical  one,  and  that,  under  section  393  of  the  Code  of 
Criminal  Procedure,  it  must  be  disregarded  on  appeal. 

Appeal  from  Butler  District  Court. 

A.  L.  Redden,  T.  0.  8hinn  and  D.  MoKinney,  for  appellant. 
W.  A.  Johnson,  attorney-general,  C.  JV.  Sterry  and  George 
Gardner,  county  attorney,  for  the  state. 

Beewee,  J.  The  appellant  was  convicted  in  the  district 
court  of  Butler  county  of  the  crime  of  murder  in  the  first  de- 
gree, in  the  homicide  of  one  William  H.  Eeeder,  and  from  the 
conviction  brings  his  appeal  to  this  court.  The  case  has  been 
elaborately  briefed  and  argued  by  counsel  on  both  sides.  A 
great  many  rulings  of  the  district  court  have  been  pointed  out 
in  which,  as  is  claimed  by  appellant,  are  errors  prejudicial  to 
his  substantial  rights.  "We  have  examined  the  case  with  care, 
giving  that  consideration  to  every  question  which  the  impor- 
tance of  the  case  demands. 

"We  shall  proceed  now  to  notice  the  various  questions,  pre- 
mising that,  as  to  some  of  them,  they  are  fully  covered  by 
prior  rulings  of  this  court.  Of  course,  as  to  such  matters,  it 
will  be  generally  sufficient  to  refer  to  the  prior  rulings. 

I.  It  appears  an  indictment  was  found  against  the  defend- 
ant, and  that  while  that  indictment  was  pending  the  state 
caused  a  preliminary  examination  to  be  had,  and  thereafter 
an  information  to  be  filed.  On  the  first  day  of  the  ensuing 
term  the  county  attorney  nollied  the  indictment,  with  leave  of 
the  court.  On  the  arraignment  of  the  defendant  he  pleaded 
in  abatement  that  at  the  time  of  the  preliminary  examination, 
and  of  filing  this  information,  there  was  pending  against  him 
an  indictment  for  the  same  offense.  This  plea  was  overruled, 
and  properly  so.     State  v.  Curtis,  29  Kan.,  384.     It  was  there 
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held,  upon  full  examination,  that  the  pendency  of  one  indict- 
ment or  information  was  no  bar  to  the  filing  of  another. 
Counsel,  distinguishing  that  case,  say  that  the  statute  provides 
that  offenses  may  be  prosecuted  either  by  indictment  or  in- 
formation; that  the  disjunctive  word  "  or"  being  used,  the  state 
is  limited  from  the  inception  to  the  close  to  one  form  of  pro- 
cedure;  that  while  during  the  pendency  of  one  indictment  it 
might  cause  another  to  be  filed,  and  the  same  with  respect  to 
an  information,  yet  that  while  a  proceeding  by  indictment  is 
pending  it  cannot  change  the  procedure  by  filing  an  informa- 
tion, and  thus  prosecute  by  both  indictment  and  information. 
This  attempted  distinction  is  not  well  taken.  Of  course,  a 
party  cannot  be  put  upon  trial  upon  an  indictment  and  an  in- 
formation for  the  same  offense  at  the  same  time;  and  in  this 
sense  the  state  cannot  prosecute  by  indictment  and  information. 
But  the  indictment  and  information  are  simpl}'-  the  pleadings 
on  the  part  of  the  state.  Each  one  constitutes  a  separate 
action,  and  it  is  not  bound  to  dismiss  one  action  before  it  com- 
mences another.  Here,  before  the  defendant  was  called  to 
plead  to  the  information,  the  indictment  had  been  nollied,  and 
there  was  pending  no  action  by  indictment  against  him. 

n.  Defendant  claims  that  the  court  erred  in  overruling  his 
challenge  to  the  array.  The  facts  are  that,  at  the  time  the 
jurors  were  drawn  and  summoned,  Butler  county  was  a  part  of 
the  thirteenth  judicial  district,  and  its  term  of  court  for  1883 
would  have  commenced  on  the  third  Tuesday  of  February. 
For  that  term  the  jurors  were  drawn  and  summoned.  By 
chapter  102,  Laws  of  1883,  which  took  effect  February  6,  1883, 
the  eighteenth  judicial  district  was  created,  Butler  county 
placed  in  that  district,  and  the  next  ensuing  term  fixed  for  the 
first  Tuesday  in  May.  There  was,  therefore,  no  February  term 
of  the  district  court  in  Butler  county.  "Without  any  new  draw- 
ing the  jurors  summoned  appeared  at  the  May  term.  It  is 
contended  that  there  should  have  been  a  new  drawing  and 
summoning  of  jurors.  We  think  not.  Section  3  of  said  chap- 
ter is  broad  enough  to  cover  the  drawing  and  summoning  of 
the  jury.     It  reads  as  follows : 

"  All  proceedings,  of  every  kind  and  character,  and  all  bonds, 
recognizances,  subpoenas,  and  all  the  processes  of  every  kind 
and  character,  pending  in  any  of  the  courts  of  said  counties  or 
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either  of  them,  at  the  date  of  the  passage  of  this  act,  shall 
stand,  be  returnable  and  triable  at  the  first  term  of  the  court 
for  said  counties,  as  specified  in  this  act,  the  same  as  if  the 
change  herein  contemplated  had  not  been  made." 

"While  it  may  be,  as  counsel  say,  that  the  drawing  and  sum- 
moning of  jurors  is  not  process  issued  out  of  the  district  court, 
3^et  the  list  of  persons  so  drawn,  required  by  chapter  54,  Comp. 
Laws  18T9,  §  14,  par.  8,  is  equivalent  to  a  venire,  which,  by  sec- 
tion 15,  the  sheriff  is  required  to  serve  and  return  to  the  district 
court,  and  the  jurors  are  summoned  to  appear  and  serve  in  that 
court ;  so  that  it  comes  within  the  broad  language,  all  proceed- 
ings and  processes  of  every  kind  and  character  pending  in  the 
court. 

III.  Appellant  insists  that  the  court  erred  in  sustaining  the 
challenge  of  the  state  to  the  juror  Henderson.  The  facts  are 
these :  After  the  regular  venire  had  been  exhausted,  the  follow- 
ing agreement  was  made  as  to  a  special  venire:  The  court,  by 
agreement  of  counsel  for  the  state  and  the  defendant,  named 
certain  persons  to  be  summoned  to  attend  as  jurors  in  said 
cause,  it  being  agreed  that  no  person  should  be  named  from 
Augusta,  El  Dorado,  Spring,  Little  "Walnut  or  Douglass  town- 
ships." In  pursuance  of  this  agreement  the  court  named  a  list 
of  jurors,  among  them  Henderson,  who  were  summoned  by  the 
sheriff.  It  appeared  upon  the  examination  of  the  juror  Hen- 
derson that  he  was  a  resident  of  Spring  township,  the  home  of 
the  defendant,  and  while  from  such  examination  it  appears 
probable  that  he  was  a  qualified  juror,  yet  the  court  excused 
him  on  the  ground  of  his  residence.  In  this  we  see  no  error. 
The  fact  that  the  court  excuses  a  juror  is  not  generally  suffi- 
cient ground  for  a  reversal,  providing  the  jury  finally  obtained 
is  unimpeachable  {Stout  v.  Hyatt,  13  Kan.,  232;  Railroad  Co. 
V.  Franklin,  23  Kan.,  74 ;  State  v.  Miller,  29  Kan.,  43) ;  and  in 
this  case  the  juror  was  excused  by  virtue  of  an  agreement  be- 
tween counsel  —  an  agreement  entered  into  in  the  interests  of 
justice,  and  for  the  purpose  of  facilitating  the  selection  of  a 
jury.  Counsel  say  that  a  defendant  in  a  capital  case  cannot 
waive  any  of  his  legal  rights,  and  that  he  has  such  right  to  the 
retention  on  the  jury  of  any  juror  who  shows  himself  not  per- 
sonally disqualified.  "We  do  not  think  the  proposition  of  coun- 
sel is  correct,  at  least  as  broadly  as  it  is  stated ;  and  we  see  no 
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real  substantial  waiver  of  any  rights.  The  court  was  called 
upon  to  name  the  jurors  who  should  be  summoned;  and  when, 
upon  the  agreement  or  suggestion  of  counsel,  it  determined  to 
select  jurors  from  outside  those  townships  in  which  the  inhab- 
itants were  most  likely  to  be  familiar  with  the  facts,  or  influ- 
enced by  their  acquaintance  and  friendship,  it  was  simply 
exercising  a  wise  discretion;  and  if  thereafter  it  appeared  that 
by  mistake  a  juror  from  one  of  these  townships  had  been 
named,  there  was  no  impropriety  in  setting  him  aside. 

lY.  It  is  insisted  that  the  court  erred  in  permitting  the 
county  attorney  to  indorse  the  names  of  two  witnesses  on  the 
information.  It  has  been  repeatedly  held  in  this  court  that 
such  action  is  within  the  discretion  of  the  trial  court.  The 
State  V.  Dickson,  6  Kan.,  209 ;  The  State  v.  Medlicott,  9  Kan., 
25T;  The  State  v.  Cook,  30  Kan.,  82. 

There  is  nothing  in  the  rule  of  the  court  quoted  in  the  record 
which  substantially  abridges  this  discretion,  or  which  renders 
the  action  of  the  court  in  this  case  subject  to  just  exceptions. 

V.  We  now  pass  to  a  series  of  exceptions  taken  to  the  ruling 
of  the  court  on  the  rejection  and  admission  of  testimony. 
Among  these  may  be  noticed  the  following :  The  witness  Gal- 
lager  was  permitted,  over  the  objection  of  defendant,  to  testify 
to  the  place  where  he  was  told  that  the  body  of  Eeeder  had 
been  found,  and  from  that  information  located  upon  a  map  the 
position,  direction  and  distance  of  certain  other  points.  "We 
see  nothing  in  this  objectionable.  The  map  had  been  intro- 
duced in  evidence  long  before  this  witness  was  called,  the  place 
where  the  body  was  found  identified  by  other  witnesses,  and 
the  only  object  of  this  witness'  testimony  was  the  location  of 
other  points  with  respect  to  the  spot  where  the  body  was  found. 

VI.  Again,  a  series  of  objections  runs  to  testimony  of  this 
nature:  Witnesses  were  permitted  to  testify  as  to  seeing  a 
pistol  in  the  pocket  of  defendant  several  days  before  the  homi- 
cide ;  as  to  expressions  of  ill-feeling  and  threats  on  the  part  of 
the  defendant  towards  the  deceased  a  month  or  two  before ; 
also  to  the  fact  of  a  quarrel  between  the  parties  about  ten 
months  before  the  homicide,  and  that  defendant  was  beaten  in 
that  quarrel ;  also  to  the  fact  that  a  pistol  was  brought  to  one 
witness,  a  gunsmith,  about  a  month  before  the  homicide,  which 
he  thought  was  the  one  found  after  the  homicide  in  the  house 
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of  defendant;  and  in  respect  to  the  probability  of  the  ball 
found  in  the  body  of  deceased  having  been  fired  out  of  such 
pistol.  'Now,  in  respect  to  all  this  testimony,  we  remark  that 
it  was  legitimate  for  the  state  to  prove  in  the  possession  of  de- 
fendant the  means  of  committing  the  homicide  in  the  manner 
in  which  it  was  committed,  and  also  the  fact  of  prior  difficulty 
and  continued  ill-feeling  as  furnishing  the  motive  therefor.  It 
may  be  conceded  that  the  identification  of  the  pistol  was  not 
absolute  and  perfect;  that  the  quarrel  was  one  of  many 
months'  standing,  and  therefore  the  presumption  of  continued 
ill-feeling  and  present  motive  was  not  as  strong  as  though  the 
quarrel  had  been  of  recent  date :  and  yet  such  testimony  was 
not  incompetent.  It  was  for  the  jury  to  determine  its  weight. 
It  was  enough  for  the  court  to  say  that  the  testimony  was 
proper. 

In  The  People  v.  Bemis,  16  IST.  W.  Eep.,  794  (a  Michigan 
case),  Cooley,  J.,  in  delivering  the  opinion  says : 

"  The  prosecution  was  permitted  to  show  ill-feeling  on  the 
part  of  the  respondent  towards  Henderson,  extending  back  two 
years  before  his  death.  This  was  objected  to  as  too  remote. 
It  was  certainly  going  back  a  good  ways,  but  we  cannot  say 
the  trial  judge  exceeded  the  limits  of  a  just  discretion  in  receiv- 
ing the  evidence." 

VII.  The  testimony  on  the  part  of  the  state  did  not  disclose 
a,ny  personal  observation  on  the  part  of  any  witness  of  the 
homicide.  It  showed  the  fact  that  just  prior  thereto  the  de- 
fendant was  seen  riding  towards  the  place  where  the  body  of 
deceased  was  found,  and  that  immediately  thereafter  he  was 
seen  riding  rapidly  therefrom.  The  trial  took  place  more  than 
a  year  after  the  homicide ;  and  on  that  trial  the  defendant  in- 
troduced two  witnesses  living  in  the  immediate  vicinity,  whose 
testimony  was  that  at  or  about  the  time  of  the  homicide  they 
saw  riding  away  therefrom,  at  a  rapid  gait,  a  man  on  a  different 
colored  horse  from  that  ridden  by  defendant,  and  two  parties 
in  an  open  buggy.  Of  course,  such  testimony  raised  a  question 
as  to  whether  the  homicide  was  not  committed  by  one  of  these 
three  parties,  instead  of  by  defendant.  Evidently  this  testi- 
mony was  a  surprise  to  the  counsel  for  the  state,  and  on  cross- 
examination  they  asked  the  witnesses  if  they  were  not  aware 
of  the  excitement  which  prevailed  in  the  vicinity  at  the  time  of 
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the  occurrence  of  the  homicide,  which  question  they  answered 
in  the  affirmative,  and  then  if  they  told  any  one  of  what  they  had 
seen.  This  question  one  of  the  witnesses  answered  in  the  af- 
firmative, saying  that  she  had  told  a  neighbor  shortly  after  the 
occurrence.  In  rebuttal,  this  neighbor  was  introduced  and 
asked  if  anything  of  the  kind  was  said  to  her.  Over  the  objec- 
tion of  defendant  she  was  permitted  to  answer,  and  testified 
that  nothing  of  the  kind  was  intimated  to  her.  We  think  it 
was  within  the  discretion  of  the  court  to  permit  the  impeach- 
ment of  the  witness  in  the  manner  in  which  it  was  done.  Of 
course,  it  was  material  to  know  whether  such  parties  were 
really  seen  in  the  vicinity  of  the  homicide  at  the  time  of  its 
occurrence.  It  is  always  competent  to  impeach  a  witness  by 
proof  of  statements  outside  the  court-room,  contradictory  of 
those  made  on  the  witness  stand,  and  we  think,  within  the 
same  principle,  it  is  competent  to  prove  that  a  witness  claiming 
to  be  possessed  of  information  most  important,  and  aware  of 
the  occurrence  and  the  excitement  caused  thereby,  did  not,  as 
she  claimed,  disclose  the  information  to  any  one.  It  is  against 
human  nature  that  a  witness  possessed  of  such  important  in- 
formation, and  aware  of  the  occurrence  and  the  feeling  per- 
vading in  the  community  in  consequence  thereof,  should  not 
disclose  it  to  any  one,  and  when  such  witness  claims  that  she 
did,  in  fact,  disclose  the  information  to  certain  parties,  it  was 
competent  to  show  by  such  parties  that  she  did  not.  It  cer- 
tainly was  strong  impeaching  testimony,  and,  as  such,  we  think 
it  was  legitimate.  Powers  v.  Zeach,  26  Yt.,  270;  Cady  v. 
Owen,  34  Vt.,  598 ;  Howe  v.  Thayer,  17  Pick.,  91. 

VIII.  Two  witnesses  testified  that  they  went  to  arrest  de- 
fendant on  the  day  of  the  homicide ;  that  at  the  time  of  arrest 
they  said  nothing  to  him  except  that  Eeeder  was  killed,  and 
that  he  was  charged  with  the  homicide ;  that  thereupon  he  said 
to  his  wife  and  hired  hand  that  Eeeder  had  been  found  in  the 
road  shot  and  killed,  and  that  he  had  to  go  to  Augusta  to 
stand  a  preliminary  examination  therefor.  'Impeaching  these 
witnesses,  the  defense  ofifered  two  witnesses  present  at  the  pre- 
liminary examination,  who  testified  that  they  heard  the  two 
prior  witnesses  on  the  preliminary  examination,  and  that  they 
had  no  recollection  of  these  witnesses  giving  any  statement  as  to 
such  language  on  the  part  of  defendant  at  the  time  of  the  arrest. 
Vol.  V— 35 
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In  rebuttal,  and  as  corroborative  of  the  first  two  witnesses,  the 
state  introduced  a  witness  who  was  present  at  the  preliminary 
examination  and  who  testified  that  these  witnesses  did  give  the 
same  testimony  then  as  to  the  language  of  defendant.  We 
think  this  evidence  was  competent.  Of  course  the  testimony 
of  the  two  witnesses  offered  by  the  defense  was  in  the  nature 
of  impeachment,  as  tending  to  show  that  the  matter  referred  to 
by  the  plaintiff's  witnesses  was  an  after-thought,  and  it  was 
perfectly  legitimate  to  attack  this  impeachment  by  testimony 
that  at  the  very  time  named,  and  immediately  after  the  arrest, 
they  told  the  same  story.  These  are  all  the  matters  in  respect 
to  the  rulings  of  the  court  in  the  I'ejection  and  admission  of 
testimony  which  it  will  be  necessary  to  notice.  Many  other 
matters  of  a  similar  nature  are  referred  to  by  counsel  in  their 
elaborate  brief,  but,  after  a  careful  examination  of  them  all, 
we  are  constrained  to  say  that  nothing  appears  of  sufficient 
moment  to  justify  any  interference  with  the  verdict.  "We 
think  that  it  may  fairly  be  said  that  there  is  no  error  in  the 
ruhngs  of  the  court  in  respect  to  the  testimony  open  to  just 
criticism.  No  testimony  of  an  improper  nature  was  admitted, 
and  everything  which  would  have  a  legitimate  bearing  upon 
any  question  of  fact  in  the  case  was  admitted.  We  think, 
therefore,  this  entire  series  of  objections  is  without  just  foun- 
dation, and  must  be  overruled.  , 

IX.  We  pass  now  to  an  objection  of  a  different  nature.  It 
is  insisted  that  the  court  failed  to  give  proper  admonitions  to 
the  jury  at  the  time  of  the  several  adjournments.  It  is  not  pre- 
tended that  an  admonition  was  not  given,  but  the  claim  is  that 
it  was  not  sufficiently  full  and  specific.  The  section  of  the 
statute  bearing  thereon  reads  as  follows : 

"  When  jurors  are  permitted  to  separate,  after  being  impan- 
eled, and  at  each  adjournment,  they  must  be  admonished  by 
the  court  that  it  is  their  duty  not  to  converse  among  themselves, 
nor  suffer  others  to  converse  with  them,  on  any  subject  con- 
nected with  the 'trial,  or  to  form  or  to  express  any  opinion 
thereon,  until  the  cause  is  finally  submitted  to  them." 

Upon  the  occasion  of  the  first  adjournment,  after  the  jury 
had  been  impaneled,  the  court  admonished  them  as  follows : 

"  You,  gentlemen  of  the  jury,  will  remember  the  charge  I 
have  given  you,  not  to  talk  to  each  other  or  allow  any  person 
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to  talk  to  you,  or  form  any  opinion  in  regard  to  this  case,  until 
it  shall  be  finally  submitted  to  you ;  not  to  talk  about  or  ex- 
press any  opinions ;  and  be  here  promptly  at  8  o'clock  in  the 
morning." 

The  subsequent  admonitions  were  equally  full  and  specific, 
and  generally  referred  to  the  admonition  previously  given. 
Now,  the  specific  objection  is  that  while  the  statute  prescribes 
that  it  is  their  duty  not  to  converse  "  on  any  subject  connected 
with  the  trial,"  the  language  of  the  admonition  was  simply  "  in 
regard  to  this  case,"  and  it  is  claimed  that  there  is  a  substantial 
and  important  difference  between  these  two  expressions.  We 
do  not  think  there  was  any  such  difference  as  will  vitiate  the 
proceedings.  The  language  of  the  admonition  is  broad,  "  in 
regard  to  this  case^''  and  embraces  in  it  everything  involved  in 
the  trial.  We  do  not  understand  that  the  statute  imperatively 
requires  that  the  court  should  use  its  very  language,  but  it  is  at 
liberty  to  use  other  words  and  expressions,  providing  in  so  do- 
ing it  gives  an  equally  full  and  specific  caution  and  admonition : 
and  this,  we  think,  it  clearly  did.  Further,  it  may  be  noticed 
that  no  objection  was  made  by  defendant  at  the  time  to  any 
admonition,  or  any  suggestion  that  it  lacked  fullness,  or  was 
in  any  respect  deficient.  See,  in  respect  to  this  matter  of  ad- 
monition, the  case  of  TJie  State  v.  Stackhouse,  24  Kan.,  445. 

X.  It  is  objected  that  the  court  erred  in  permitting  the  jury 
to  separate  after  having  been  charged,  and  in  support  of  this 
the  cases  of  Madden  v.  The  State,  1  Kan.,  340 ;  Lewis  v.  The 
State,  4  Kan.,  296,  are  cited.  It  does  not  appear  from  the 
record  that  the  jury  were  permitted  to  separate  after  the  case 
had  finally  been  submitted  to  them  for  decisio^i.  It  does  ap- 
pear that  after  they  had  been  charged,  and  after  two  argu- 
ments, one  on  either  side,  the  trial  was  adjourned  until  the 
next  morning,  and  the  jury,  after  due  admonition,  permitted 
to  separate ;  and  also  by  the  aifidavits  of  counsel,  that,  after 
the  arguments  were  all  finished,  the  court  took  a  short  recess 
before  sending  the  jury  out  for  deliberation,  and  that  during 
the  recess  there  was  a  separation.  Now,  in  the  case  of  Mad- 
den V.  The  State,  the  jury  had  actually  retired  for  the  purpose 
of  deliberation,  and  the  separation  of  the  jurors  was  not  by 
authority  of  the  court,  but  simply  at  the  instance  or  through 
the  connivance  of  the  bailiff  in  charge.    The  distinction  between 
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the  two  cases  is  marked.  While  in  the  Madden  Case  the  argu- 
ment preceded  the  charge,  and  after  the  charge  there  was 
nothing  for  the  jury  to  do  but  to  retire  and  deliberate,  yet, 
under  the  present  statute,  the  charge  precedes  the  argument ; 
so  that,  especially  in  an  important  case,  many  hours  may  inter- 
vene between  the  charge  and  the  retirement  for  final  delibera- 
tion. And  while  the  arguments  of  counsel  are  being  made, 
and  up  to  their  retiring  for  final  deliberation,  we  think,  not- 
withstanding the  first  sentence  in  section  237  of  the  Code  of 
Criminal  Procedure,  that  the  court  may,  under  proper  admo- 
nitions, permit  the  jury  to  separate.  "We  see,  therefore,  no 
error  in  the  ruling  of  the  court  in  this  respect. 

XI.  It  is  claimed  that  the  court  erred  in  several  of  its  in- 
structions. Some  half  dozen  are  briefly  criticised.  "We  have 
examined  the  charge  as  a  whole,  and  the  several  instructions 
particularly  criticised,  and  we  think,  both  as  a  whole  and  in  its 
several  parts,  it  presented  the  law  clearly  and  correctly.  Some 
of  the  questions  raised  by  counsel  have  been  already  passed 
upon  by  this  court  and  need  not  be  referred  to.  The  fourth 
instruction  is  objected  to  on  the  ground  that  it  assumes  that 
the  defendant  committed  the  assault  that  caused  the  death  of 
Reeder.  It  does  use  the  expression  "  said  assault,"  but  that,  of 
course,  refers  to  what  is  said  in  prior  instructions,  and  in  them 
the  question  as  to  who  committed  the  assault  is  distinctly  left 
as  a  fact  to  the  consideration  of  the  jury.  If  what  is  meant 
by  the  phrase  "  reasonable  doubt "  can  be  made  more  intelligi- 
ble in  any  other  way  than  by  the  use  of  the  expression  itself, 
we  think  the  seventh  instruction  was  calculated  to  accomplish 
this  result.  Its  language  is,  "  not  mere  conjectures  or  fanciful 
speculations,  but  such  real  and  substantial  doubts  as  would 
prompt  your  action  in  any  important  event  in  which  you  might 
be  interested."  Certainly  of  that  defendant  has  no  right  to 
complain.  We  see  nothing  in  the  twelfth  instruction  deserving 
of  the  criticism  placed  upon  it  by  the  counsel.  It  simply  states 
what  is  claimed  on  the  one  side  and  the  other,  and  appeals 
to  the  jury,  giving  the  defendant  the  benefit  of  a  reasonable 
doubt,  to  return  a  true  verdict,  uninfluenced  by  improper  con- 
siderations. Obviously  some  such  instructions  as  that  are  often 
called  for  by  circumstances  surrounding  the  trial,  and  we  can- 
not say  that  such  did  not  exist  in  this  case,  or  that  the  court 


STATE  V.  McKINNBY.  549 

erred  in  its  admonitions  in  respect  to  such  matters.  It  seems 
to  us  that  the  instructions  were  correct  and  must  be  sustained. 

XII.  It  is  insisted  that  the  court  erred  in  not  granting  a  new- 
trial  on  the  ground  of  the  misconduct  of  the  jury  and  the 
county  attorney.  In  reference  to  the  former,  putting  all  the 
affidavits  of  the  jurors  together,  we  think  the  facts  deducible 
therefrom  are  these:  After  the  jury  had  agreed  upon  their  ver- 
dict and  it  had  been  reduced  to  writing,  signed  by  the  foreman, 
placed  in  a  sealed  envelope,  and  while  the  jury  were  waiting 
for  the  bailiff  to  bring  them  into  the  court-room,  one  of  their 
number  referred  to  the  fact  that  defendant's  wife  had  not  been 
called  as  a  witness,  using  language  like  this :  "  If  the  defendant, 
McKinney,  is  not  guilty  why  did  he  not  produce  his  hired 
hand,  the  young  man  on  his  place,  and  his  wife,  to  show  his 
whereabouts,  and  where  he  was  during  the  time  which  he  told 
the  boy  to  say  that  he  had  not  been  away  from  home ;  if  he 
was  not  away  his  wife  must  have  known  it."  This,  it  is  claimed, 
is  in  direct  violation  of  section  215  of  the  Code  of  Criminal  Pro- 
cedure, which  authorizes  the  defendant  in  a  criminal  action 
and  his  wife  to  testify  on  his  behalf,  which  section  contains 
this  proviso : 

"  That  the  neglect  or  refusal  of  the  person  on  trial  to  testify, 
or  of  a  wife  to  testify  in  behalf  of  her  husband,  shall  not  raise 
any  presumption  of  guilt,  nor  shall  the  circumstance  be  referred 
to  by  any  attorney  prosecuting  in  the  case,  nor  shall  the  same 
be  considered  by  the  court  or  jury  before  whom  the  trial  takes 
place." 

Upon  these  facts  we  remark  that  the  verdict  was  agreed 
upon  and  prepared  before  any  reference  was  made  to  the  fail- 
ure of  defendant's  wife  to  testify,  and  that  there  is  nothing  to 
show  that  such  failure  was  in  any  manner  considered  by  any 
of  the  jury  in  coming  to  their  conclusion.  We  lay  out  of  con- 
sideration so  much  of  the  affidavits  of  the  jurors  as  states  that 
they  were  not  influenced  by  and  did  not  consider  that  fact  in 
coming  to  their  conclusion ;  for  probably  that  is  a  matter  which 
inheres  in  the  verdict,  and  so  one  upon  which  jurors  may  not 
testify.  But  if  it  is  competent  for  the  defendant  to  show  by 
the  jurors  that  such  a  conversation  took  place,  it  is  equally 
competent  for  the  state  in  like  manner  to  show  when  and  under 
what  circumstances  it  took  place;  and,  as  stated,  it  did  not 
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take  place  until  the  verdict  was  agreed  upon,  signed,  and  ready 
for  delivery  to  the  court.  If  it  be  said  that  until  it  was  deliv- 
ered to  the  court  it  could  be  changed,  and  was,  therefore,  not 
technically  the  verdict  of  the  jury,  we  reply  that  it  was  not 
changed,  and  that  it  was  agreed  upon  and  prepared  before  any 
of  this  conversation.  If  it  be  said  that  it  is  evident  from  what 
occurred  that  at  least  some  of  the  jury  knew  that  she  was  a 
competent  witness,  and  most  likely  must  have  thought  of  that 
in  coming  to  their  conclusions,  we  reply  that  that  law  has  been 
so  long  in  the  statute  book  that  almost  every  intelligent  man 
in  the  state  is  aware  of  its  existence,  and  knows  that  both  a 
defendant  and  his  wife  may  testify  in  his  behalf.  So  that  if 
ignorance  of  that  fact  is  one  of  the  qualifications  of  a  juror,  it 
will  be  exceedingly  diificult  to  secure  an  intelligent  jury.  Fur- 
ther, we  are  not  to  presume  that  they  disregarded  the  law  or 
reached  their  verdict  upon  other  than  the  testimony  which  was 
before  them.  We  cannot  presume  that  it  was  based  upon  mat- 
ters outside  the  case. 

XIII.  The  final  matter  of  alleged  error  is  in  receiving  the 
verdict  at  the  time  it  was  received.  The  facts  are  these :  Be- 
tween 7  and  8  o'clock  in  the  evening  the  case  was  committed 
to  the  jury,  and  they  retired  for  deliberation.  The  court  then 
adjourned  until  the  next  morning.  At  11  o'clock  that  night 
the  jury  announced  that  they  had  agreed  upon  their  verdict, 
and  were  called  into  the  court-room.  The  judge  was  present, 
and  the  officers  of  the  court,  also  the  defendant  and  counsel  on 
both  sides.  The  verdict  was  received,  opened,  and  read,  and, 
at  the  instance  of  defendant's  counsel,  the  jury  were  polled. 
Thereupon  the  jury  were  discharged.  After  this,  and  without 
any  previous  objection  or  suggestion,  defendant,  by  his  coun- 
sel, objected  to  the  verdict  on  the  ground  that  it  was  not 
received  in  open  court.  The  statute  (§  238,  Code  of  Criminal 
Procedure)  provides  that  a  verdict  must  be  rendered  in  open 
court.  Clearly,  there  was  a  technical  departure  from  this  rule. 
But  section  2T5,  which  prescribes  the  grounds  for  a  new  trial, 
contains  nothing  which  would  reach  a  question  like  this;  and 
section  293  provides  that  "  on  an  appeal  the  court  must  give 
judgment  without  regard  to  technical  errors  or  defects,  or  to 
exceptions,  which  do  not  affect  the  substantial  rights  of  the 
parties."    Under  these  two  provisions,  we  think,  the  error  is 
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not  one  which,  will  justify  a  reversal  of  the  judgment.  Every 
substantial  right  of  the  defendant  was  secured.  He  was  pres- 
ent, his  counsel  were  there,  the  verdict  was  opened  and  read  in 
his  hearing,  the  jury  were  polled  at  his  instance,  and  each  one 
declared  that  it  was  his  verdict.  There  was  nothing  but  a 
technical  departure  from  a  statutory  requirement. 

Again,  the  receiving  of  a  verdict  is  a  ministerial,  or,  at  least, 
only  a  quasi  judicial  act.  It  may  be  received  on  Sunday, 
though  that  is  dies  non,  and  no  judicial  act  can  be  performed 
on  it.    Sione  v.  Bird,  16  Kan.,  488. 

In  1  Bishop  on  Criminal  Procedure,  §  1001,  the  authpr 
observes  as  follows : 

"  The  receiving  of  a  verdict  is  by  some  judges  spoken  of  as  a 
judicial  act ;  by  others  as  a  ministerial  act.  Practically,  it  is 
by  all,  or  nearly  all,  treated  as  ministerial,  or,  at  most,  as  only 
quasi  judicial.  It  may  be  done  when  no  strictly  judicial  act 
can  be,  as  on  Sunday.  Though  Sunday  is  dies  non  juridicus, 
wherein  no  judicial  act  is  valid,  but  ministerial  acts  are.  A 
verdict  received  on  Sunday  is  good,  yet  not  a  judgment  on  the 
verdict ;  and  on  Sunday  the  court  may  find  the  fact  that  the 
jury  cannot  agree,  and  discharge  them.  Again,  though  after 
a  jiiry  has  gone  out  for  deliberation,  the  court  adjourns  to  a 
future  day  in  the  term,  the  judge,  with  his  proper  officers,  may 
receive  their  verdict  in  the  open  court-room, —  a  proposition  to 
which,  while  sound  in  reason,  the  authorities  appear  not  to  be 
quite  uniform."  See,  also,  Bailroad  Co.  v.  Hand,  1  Kan.,  389; 
Da/ois  V.  The  State,  14  Ind.,  358;  and  other  authorities  cited 
by  Bishop  in  his  notes  to  the  section  quoted. 

"We  shall  not  attempt  to  review  the  many  authorities  con- 
trary to  this  view  which  are  cited  by  counsel.  Many  of  them 
rest  on  the  fact  that  the  defendant  was  not  himself  present,  or, 
being  present,  lost  his  right  of  polling  the  jury  in  consequence 
of  the  absence  of  his  counsel.  Of  course,  such  authorities  are 
not  in  point,  because  hfere  the  defendant  was  present,  as  well  as 
his  counsel,  and  the  jury  were  in  fact  polled.  It  may  also  be 
questionable  whether  the  conduct  of  the  defendant  and  his 
counsel  was  not  a  waiver  of  any  objection,  and  this,  even  if 
the  error  were  of  a  more  serious  nature.  Blake  v.  Bailey,  16 
Gray,  531.     Though,  as  we  think,  the  error  was  not  in  itself 
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fatal  under  the  circumstances  of  the  case,  it  is  unnecessary  to 
rest  anything  upon  a  supposed  waiver  by  counsel. 

These  are  all  the  questions  in  the  case  which  we  think  de- 
serving of  notice.  "We  have  examined  every  question  presented 
by  counsel,  carefully  read  the  voluminous  record,  and  are  of 
the  opinion  that  the  defendant  has  no  just  cause  of  complaint ; 
that  he  received  a  fair  and  impartial  trial ;  and  that  the  verdict 
of  the  jury  is,  upon  the  testimony,  the  right  one. 

The  judgment  will  be  affirmed. 

All  the  justices  concurring. 


Jones  v.  The  State. 

(64  Ga.,  697.) 

Murder:  Principal  and  accessory  —  Bill  of  exceptions. 

1.  The  conviction  of  one  charged  with  a  crime  as  principal  in  the  second 

degree  is  contrary  to  law  where  there  is  no  evidence  of  the  guilt  of  the 
principal  in  the  first  degree. 

2.  When  the  judge  of  the  superior  court  has  approved  the  hrief  of  evi- 

dence and  signed  the  bill  of  exceptions,  he  has  exhausted  his  powers 
in  respect  to  the  testimony.  He  cannot,  by  a  certificate  subsequently 
made,  alter  the  brief  of  evidence  as  approved. 

Before  Judge  Crisp.     Lee  Superior  Court. 
Reported  in  the  decision. 

I^red.  H.  West  and  Warren  &  Freeman,  for  plaintiff  in 
error. 

C.  B.  Hudson,  solicitor-general,  D.  H.  Pope  and  Hawkins  & 
Homkvns,  for  the  state. 

"Wahnbr,  Chief  Justice.  The  defendant  was  indicted  for 
the  offense  of  murder,  and  charged  in  the  indictment  as  prin- 
cipal in  the  second  degree,  Jackson  Sellers  being  charged  in 
the  same  indictment  as  principal  in  the  first  degree.  The  de- 
fendant, Jones,  was  tried  separately,  and  was  found  guilty  as 
principal  in  the  second  degree.    A  motion  was  made  for  a  new 
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trial  on  several  grounds,  Avhick  was  overruled,  and  the  defend- 
ant excepted. 

One  of  the  grounds  of  the  motion  was  that  the  verdict  was 
contrary  to  law  and  contrary  to  the  evidence.  Upon  looking 
through  the  entire  evidence  in  the  record  as  approved  by  the 
court  on  the  26th  of  April,  1879,  it  does  not  appear  therefrom 
that  there  was  any  evidence  of  the  guilt  of  the  principal  in 
the  first  degree,  either  by  the  introduction  of  the  record  of  his 
conviction  in  evidence,  or  otherwise,  upon  the  trial  of  the  de- 
fendant as  principal  in  the  second  degree,  nor  does  it  appear 
from  the  evidence  in  the  record  that  the  principal  in  the  first 
degree  was  guilty  of  the  offense  as  charged  in  the  indictment. 
The  counsel  for  the  state,  discovering  that  defect  in  the  brief 
of  the  evidence  as  contained  in  the  record  here,  sought  to 
remedy  it  by  obtaining  from  Judge  Crisp  a  supplementary 
certificate,  dated  the  5th  of  January,  1880,  in  which  the  judge 
certifies  that  the  bill  of  indictment  against  Sellers,  the  princi- 
pal in  the  first  degree,  with  the  verdict  of  guilty  thereon,  was 
in  evidence  before  the  jury  on  the  trial  of  the  defendant  Jones, 
the  principal  in  the  second  degree.  "When  the  judge  signed 
and  certified  the  biU  of  exceptions,  and  approved  the  brief  of 
the  evidence,  he  had  exhausted  the  power  conferred  on  him  by 
law  over  the  same,  and  could  not,  eight  or  nine  months  after- 
wards, when  the  case  was  pending  in  this  court,  supplement 
his  original  certificate  in  the  manner  sought  to  be  done  in  this 
case.  It  not  appearing  from  the  bill  of  exceptions,  nor  from 
the  brief  of  the  evidence  as  originally  signed,  certified  and 
approved  by  the  presiding  judge,  and  duly  transmitted  to  this 
court,  that  there  Avas  any  evidence  before  the  jury  proving  the 
guilt  of  the  principal  in  the  first  degree,  the  verdict  against  the 
principal  in  the  second  degree  was  contrary  to  law. 

Let  the  judgment  of  the  court  below  be  reversed. 

Note.—  When  a  bill  of  exceptions  is  signed  and  sealed  by  the  judge  and 
made  part  of  the  record,  both  parties  are  bound  thereby,  and  neither  party 
can  be  affected  by  any  action  of  the  judge  done  in  regard  thereto  after  the 
expiration  of  the  term.  In  The  W.,  St.  L.  &  P.  R'y  Co.  v.  The  People,  106 
Dl.,  652,  it  is  said:  "  It  has  long  been  the  settled  practice  of  this  court  that 
a  bill  of  exceptions  should  be  reduced  to  writing,  and  signed  during  the 
term  at  which  the  motion  excepted  to  is  made  and  decided,  except  in  cases 
where  the  counsel  consent,  or  the  judge,  by  an  entry  on  the  record,  directs, 
that  it  may  be  prepared  in  vacation,  and  signed  nunc  pro  tunc;  and  that  in 
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all  cases,  it  should  appear  on  its  face  to  have  been  taken  and  signed  at  the 
trial."  In  Wallahan  v.  The  People,  40  111.,  103,  it  is  said  by  the  court :  "  An 
amendment  of  a  biU  of  exceptions,  incorporating  evidence  alleged  to  have 
been  omitted  from  the  original  bUl  of  exceptions,  should  not  be  allowed  at 
a  term  subsequent  to  that  at  which  the  trial  veas  had,  unless  there  is  some- 
thing in  the  court  below  to  amend  by. 

"Had  the  party  objecting  to  this  amendment  shown  to  us,  by  bill  of  ex- 
ceptions, that  there  was  nothing  in  the  court  below,  or  no  sufficient  means 
of  information,  by  which  the  amendment  could  properly  be  made,  we  should 
regard  this  motion  very  differently.  But  as  there  is  nothing  before  us 
showing  such  a  state  of  case,  the  presumption  must  be  indulged  that  the 
court  below  did  not  act  without  sufficient  memoranda  upon  his  docket  or 
on  file  in  the  cause  of  what  the  testimony  was,  and  by  which  the  amend- 
ment might  be  made." 

In  Burst  v.  Wayne,  13  111.,  664,  a  motion  was  made  to  strike  the  bill  of 
exceptions  from  the  record.  In  this  case  it  appears  that  the  cause  was  finally 
disposed  of  at  the  September  term,  1851,  of  the  circuit  court  of  McHenry 
county,  and  on  the  8d  of  June,  1852,  a  bill  of  exceptions  was  filed,  purport- 
ing to  have  been  signed  in  open  court,  at  the  May  term,  1852,  of  the  Kane 
circuit  court.  Sustaining  the  motion,  the  court  says :  "  It  has  always  been 
deemed  sufficient,  if  the  bill  of  exceptions  was  made  and  signed  during  the 
term  at  which  the  cause  was  tried,  and  this  has  been  deemed  requisite, 
'  except  in  cases  where  counsel  consent,  or  the  judge,  by  an  entry  on  the 
record,  directs,  that  it  may  be  prepared  in  vacation,  and  signed  nunc  pro 
tunc,  and  in  all  cases  it  should  appear  on  its  face  to  have  been  taken  and 
signed  at  the  trial.'    Evans  v.  Fisher,  5  Gilm.,  453. 

"  Two  terms  of  the  McHenry  circuit  court  intervened  after  the  trial  of 
this  cause;  before  the  bill  of  exceptions  was  signed,  and  no  reason  for  this 
delay  appears  upon  the  face  of  the  record. 

"  To  allow  a  bill  of  exceptions,  embodying  the  evidence,  to  be  made  up 
on  the  ex  parte  application  of  one  of  the  parties  after  so  long  a  delay  and 
after  the  counsel  for  the  opposite  party,  as  in  this  instance,  have  removed 
from  the  state,  would  be  a  most  dangerous  practice,  and  one  not  to  be  toler- 
ated except  under  very  extraordinai-y  circumstances.  Affidavits  have  been 
filed,  showing  that  there  was  an  agreement  between  the  counsel  that  the 
biU  of  exceptions  might  be  subsequently  settled,  and  an  attempt  is  made  to 
bring  this  case  within  the  decision  in  the  case  of  Evans  v.  Fisher.  The 
court  went  to  the  very  limit  of  the  law  in  refusing  to  exclude  the  biU  of 
exceptions  in  that  case.    Now,  we  are  asked  to  go  a  step  further." 

It  is  a  settled  principle  of  the  common  law  that  a  court  has  no  power  to 
amend  a  record  in  any  particular,  when  the  proceedings  are  no  longer  in 
fieri  and  the  term  has  jjassed  in  which  the  record  was  made.  Amendments 
were  permissible  during  the  term  in  which  any  judicial  act  was  done  and 
■while  the  proceedings  were  in  fieri,  because  by  a  legal  fiction  their  record 
was  supposed  to  remain  in  the  breast  of  the  judges  of  the  court  —  the  whole 
term  being  considered  as  one  day,  and  therefore  the  roll  was  alterable  at 
any  time  during  the  term.  At  the  expiration  of  the  term,  the  roll  was  the 
record,  and  no  amendment  could  be  made,  whether  clerical  or  otherwise,  at 
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a  subsequent  term.  Co.  Litt.,  360;  3  Black.  Com.,  oh.  35,  sec.  4.  To  relieve 
against  the  rigor  of  this  rule  a  statute  was  passed  in  the  reign  of  Edward 
HI.,  enabling  the  court  to  correct  process,  by  the  clerk's  mistake  in  writing 
one  syllable  or  letter  too  much  or  two  little.  This  statute  was  construed  by 
the  courts  to  relate  to  proceedings  had  before  judgment,  and  by  9th  Ed- 
ward v.,  St.  1,  ch.  4,  the  judges  were  enabled  to  make  such  amendments  as 
well  after  judgment  as  before.  These  statutes  confined  the  amendments  sim- 
ply to  a  syllable  or  letter  in  the  process,  caused  by  the  misprision  of  the  clerk. 
By  the  8th  Henry  VI.,  ch.  13,  it  was  provided  that  the  king's  judges  of 
the  courts,  etc.,  "shall  have  power  to  examine  such  records,  processes, 
words,  pleas,  warrants  of  attorney,  writs,  panels  or  returns  by  them  or  their 
clerks,  and  to  reform  and  amend  (in  afiBrmance  of  the  judgments  of 
such  records  and  processes)  all  that  which  to  them,  in  their  discretion, 
seemeth  to  be  misprision  of  the  clerks  therein,  except  the  appeals,  indict- 
ments of  treason,  and  of  felonies  and  outlawries,  so  that  by  such  misprision- 
ment  of  the  clerks  no  judgment  shall  be  reversed  or  annulled.  And  if  any 
record,  process,  writ,  warrant  of  attorney,  return  or  panel  be  certified  de- 
fective, otherwise  than  according  to  the  writing,  which  thereof  remaineth 
in  the  treasury,  courts  or  places  from  thence  they  are  certified,  the  parties, 
in  affirmance  of  such  judgment  of  recoi'ds  and  process,  shall  have  advan- 
tage to  allege  that  the  same  writing  is  variant  from  the  said  certificate ;  and 
that  found  and  certified,  the  same  variance  shall  be  by  the  same  judges  re- 
formed and  amended,  according  to  the  first  writing."  It  will  be  observed 
that,  by  these  statutes,  the  judges  have  power  to  examine  the  records, 
processes,  etc.,  and  to  reform  and  amend  all  that  which  to  them,  in  then-  dis- 
cretion, seemeth  misprisionment  of  the  clerks  therein.  By  comparing  the 
statutes  of  the  several  states  it  will  be  observed  that  the  provisions  of  these 
statutes  have,  in  very  few  instances,  been  enlarged  by  the  law-making  power. 
The  statute  of  amendments  and  jeofails  of  Illinois,  for  example,  is  confined 
to  civil  cases.  The  statute  itself,  section  11,  provides :  "  No  part  of  this  act 
shall  extend  to  any  indictment  or  presentment  for  any  criminal  matter  or 
process  upon  the  same,  or  any  information  upon  any  popular  or  penal  stat- 
ute, or  to  any  plea  in  abatement."  The  meaning  of  this  statute  was  very 
thoroughly  reviewed  in  The  People  ex  rel.  v.  Whitson,  74  111.,  30.  In  this 
case  the  state's  attorney  at  the  March  term,  1874,  filed  an  information  against 
one  Manyx,  for  alleged  violations  of  "an  act  to  provide  against  the  evils  re- 
sulting from  the  sale  of  intoxicating  liquoi's,"  etc.,  the  information  contain- 
ing more  than  one  hundred  counts.  The  case  was  tried  upon  a  plea  of  not 
guilty  and  a  verdict  returned  of  guilty,  as  charged  in  the  complaint,  upon 
forty  counts.  At  the  same  term  the  court  sentenced  the  prisoner  to  ten 
days'  imprisonment  upon  each  count.  After  the  pi-isoner  had  been  confined 
for  thirty  days  in  the  county  jail,  he  was  discharged  upon  a  writ  of  habeas 
corpus,  issued  upon  his  petition,  by  Chief  Justice  Walker,  at  oliambers,  on 
the  ground  that,  by  the  terms  of  sentence  entered  of  record,  the  prisoner 
had  undergone  the  punishment  to  which  he  was  sentenced,  all  of  the  terms 
having  commenced  and  ended  simultaneously. 

After  the  prisoner  was  discharged  upon  habeas  corpus,  and  at  the  August 
term,  1874,  of  the  county  court  (at  the  March  term  whereof  he  had  been  con- 
victed and  sentenced,  as  above  stated),  said  court,  upon  the  petition  of  the 
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state's  attorney,  and  ten  days'  notice  to  the  prisoner,  entered  an  order 
amending  the  judgment  of  the  March  term,  and  directing  the  same  to  be 
entered  nuncpro  tunc,  to  the  effect  that  defendant,  Michael  ManyXj  be  im- 
prisoned in  the  county  jail  for  the  term  of  ten  days,  and  fined  in  the  sum 
of  |20,  on  each  of  the  forty  offenses  or  counts,  of  which  the  jury  in  their 
verdict  found  him  guilty.  The  term  of  imprisonment  on  each  subsequent 
count  after  the  first  to  begin  on  the  termination  of  the  term  of  imprison- 
ment on  the  one  next  preceding,  and  that  he  be  imprisoned  until  such  fine 
and  costs  of  prosecution  herein  are  paid.  And  therefore  it  is  considered  and 
ordered  by  the  court  that  the  people  of  the  state  of  Illinois  recover  of  the 
said  defendant,  Michael  Manyx,  the  sum  of  |30  fine  for  each  of  the  several 
forty  counts  of  the  information  of  which  the  jury  found  him  guilty,  being 
in  the  aggregate  the  sum  of  $800,  and  also  their  costs  herein,  and  may  have 
exefcution  therefor. 

Upon  a  certified  copy  of  this  last  mentioned  order  of  judgment  Manyx 
was  re-arrested  by  the  sheriff,  and  committed  to  the  county  jail  of  Schuyler 
county,  and  which  the  sheriff,  in  his  return  to  the  writ  of  habeas  corpus 
issued  by  the  supreme  court,  set  up  as  the  cause  of  the  prisoner's  capture 
and  detention. 

Upon  the  foregoing  statement  of  facts  the  court  says :  "  Amendments  in 
criminal  cases  are  entirely  excepted  out  of  the  operation  of  the  statute  of 
amendments  and  jeofails,  and  the  question  of  the  power  of  the  court  to 
alter  its  judgments  at  a  subsequent  term  is  therefore  to  be  determined  by  the 
common  law." 

After  reviewing  the  cases  as  to  the  jurisdiction  of  the  court  to  amend  or 
alter  the  record  after  the  expu-ation  of  the  term  at  which  the  judgment  was 
rendered,  the  court,  in  conclusion,  says:  "When  the  term  elapsed,  that 
entry  became  conclusive  evidence  of  what  the  judgment  was,  and  to  say 
that  the  supposed  judgment,  entered  at  the  subsequent  term,  which  com- 
prised forty  consecutive  sentences,  is  not  an  alteration  of  that  former  judg- 
ment, is  sheer  nonsense.  But  the  court  had  no  power  or  jurisdiction  at  a 
subsequent  term  to  make  it.  Hence  it  is  void,  and  the  prisoner  must  be  dis- 
charged from  imprisonment  under  it." 

With  reference  to  the  power  of  courts  under  the  acts  of  parliataent  above 
quoted,  in  civil  cases,  it  has  been  uniformly  held  by  the  courts  of  England 
and  America  that  such  amendment  of  the  record  cannot  be  made  unless 
there  be  something  to  amend  by. 

The  meaning  of  the  term  "  something  to  amend  by  "  has  received  but  one 
construction.  It  is  found  in  Bacon's  Abridgment,  title  Amendment  (F.); 
Wynne  v.  Thomas,  Willes'  R.,  563  (this  is  a  very  elaborate  and  well  consid- 
ered case);  King  v.  King,  7  Mod.,  250;  Ray  v.  Lister,  Andrews,  351.  And 
in  Albers  v.  Whitney  et  al.,  1  Story,  310,  Mr.  Justice  Story  states  the  prac- 
tice in  the  English  courts,  under  the  statutes  of  amendments,  thus:  ''Judg- 
ments and  records  are  there  never  allowed  to  be  amended,  except,  in  the 
first  place,  where  the  case  is  within  the  reach  of  some  statute,  or,  in  the 
next  place,  when  there  is  something  to  amend  by ;  that  is,  where  there  is 
some  memorial  paper  or  other  minvite  of  the  transactions  in  the  case,  from 
which  what  actually  took  place  in  the  prior  proceedings  can  be  clearly  ascer- 
tained and  known."    In  every  case  cited  in  the  text-books  where  amend- 
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ments  have  been  permitted,  under  the  English  statutes,  a  subsequent  paper, 
pleading,  order  or  proceeding  in  the  progress  of  the  case  has  been  corrected 
by  something  in  the  records  or  proceedings  of  prior,  or  at  least  equal,  date 
with  the  matter  in  which  the  error  is  sought  to  be  amended.  In  Hamil- 
ton V,  Burch,  28  Ind.,  333,  the  bill  of  exceptions  purported  to  contain  "  all 
the  evidence  given  upon  the  trial,"  but  did  not  show  that  any  evidence  was 
introduced  to  prove  that  any  levy  upon  or  sale  of  the  property  had  ever  been 
made  by  the  sheriff,  or  any  deed  executed  to  the  appellants  —  the  failure  of 
which  proof  was  fatal  to  the  relief  in  the  case.  It  was  sought  to  avoid  the 
result  by  an  apphcation  to  the  court  below,  upon  notice  to  the  appellants,  to 
have  the  bill  of  exceptions  amended,  and  then  by  certiorari  from  the  supreme 
court  to  bring  up  the  bill  of  exceptions  so  amended  and  made  to  contain 
such  proofs,  etc.  The  application  was  granted  in  the  circuit  court  upon 
parol  evidence  alone,  and  over  the  objections  of  the  appellants.  The  su- 
preme court,  revei-sing  the  case,  after  reviewing  the  authorities,  said:  "  We 
believe  the  power  does  not,  in  any  event,  extend  beyond  this  limit  (beyond 
the  term).  We  cannot,  for  the  reason  stated,  regard  the  amendment  to  the 
bill  of  exceptions,  and  must  therefore  reverse  the  case  for  a  failure  of  proof 
to  sustain  the  finding  of  tlie  jtiry." 

In  The  State  v.  Newcomb,  56  la.,  835,  discussing  the  power  of  the  trial 
court  to  settle  a  bill  of  exceptions  after  the  term  of  trial  and  after  the  time 
prescribed  in  the  order  of  the  court  within  which  to  file  the  bill  of  excep- 
tions, the  supreme  court  said:  "It  cannot  surely  be  claimed  that  the  order 
may  be  disregarded  and  the  certificate  or  bill  of  exceptions  may  be  signed 
at  any  time.  Such  practice,  if  sanctioned  by  this  court,  would  lead  to  the 
greatest  uncertainty  as  to  the  substance  of  records,  and  to  serious  abuses ; 
.  .  .  but  if  we  sanction  a  bill  of  exceptions  settled  seven  months  after 
the  trial,  or  after  the  day  fixed  for  its  settlement,  what  shall  be  the  limit  of 
the  time  in  which  the  record  may  be  made  by  the  judge?  There  could  be 
none." 

A  bill  of  exceptions  signed  by  the  judge  cannot  subsequently  be  changed, 
unless  made  before  adjournment  and  while  the  matter  is  in  fieri.  Posey  v. 
Beale,  69  Ala.,  33.  It  cannot  be  signed  after  iJhe  term  without  a  written 
agreement  to  that  effect.  In  Ex  parte  May  field,  63  Ala.,  203,  it  is  held: 
"There  being  no  valid  agreement  that  a  bill  of  exceptions  might  be  signed 
after  the  adjournment  of  the  court,  we  would  not  be  at  liberty  to  estabUsh 
the  bill  tendered  even  if  it  had  set  forth  the  points  reserved,  and  the  neces- 
sary statement  of  facts  to  show  their  pertinency.  As  to  the  bill  approved 
by  the  presiding  judge,  and  shown  to  be  a  true  statement  of  the  rulings  ex- 
cepted to,  the  case  is  not  brought  within  any  provision  of  the  statute,  and 
we  have  no  authority  to  establish  it.  It  is  beyond  the  power  of  the  circuit 
judge  to  sign  it  in  the  absence  of  the  solicitor's  agreement  that  it  may  be 
signed  in  vacation."  The  court  has  no  power  to  amend  the  bill  by  incorpo- 
rating therein  "and  this  was  all  the  evidence  inti-oduced  in  the  cause." 
Seig  V.  Long  et  at,  73  Ind.,  18.  When  the  bill  of  exceptions  is  signed  by 
the  judge  and  filed  in  the  cause,  it  becomes  a  part  of  the  record  and  is  not 
subject  to  amendment.  If  wrong  when  made  a  part  of  the  record  it  must 
remain  so  (unless  there  is  something  in  the  record  to  amend  by),  for  no 
authority  exists  for  its  correction,  either  by  the  supreme  coui't  or  the  court 
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who  signed  it.  Bridges  v.  Kendall,  58  Miss.,  828,  citing  Bank  v.  Kinsey,  5 
Ala.,  9;  Kitchen  v.  Moye,  17  id.,  394;  People  v.  Somero,  18  Cal.,  89;  Heard 
V.  Heard,  8  Ga.,  380. 

Any  alteration  in  the  bill  of  exceptions  after  it  is  signed,  certified  and  filed 
with  the  clerk  must  be  taken  and  considered  as  done  in  his  individual  and 
not  in  his  official  character.  Georgia  v.  Powers,  14  Ga.,  388;  Hamilton  v. 
Burch,  28  Ind.,  233;  Oivens  v.  Bradley,  3  Bibb,  192.  In  Shepard  v.  Hull, 
42  Maine,  577,  Tenney,  C.  J.,  says:  "A  party  aggrieved  by  any  ruling,  order 
or  direction  of  the  court  may  allege  his  exceptions  thereto ;  and,  upon  their 
being  reduced  to  form  and  seasonably  presented  to  the  presiding  judge,  it  is 
his  duty,  if  they  are  found  conformable  to  the  truth,  to  allow  and  sign 
them  and  order  them  to  be  placed  on  the  files  of  the  court.  If  he  deem 
them  not  conformable  to  the  truth,  he  may  and  should  withhoia  his  signa^ 
ture,  unless  the  excepting  party  consent  to  alter  them  according  to  the  facts. 
If  he  consent  to  the  alterations  suggested  by  the  presiding  judge  or  opposing 
counsel,  he  is  considered  as  having  adopted  the  alterations  and  made  them  a 
part  of  his  bill.  He  may  refuse  to  alter  his  bill,  and  if  the  judge  is  satisfied 
that  it  is  not  conformable  to  the  truth,  he  will  refuse  to  allow  and  sign  it. 

"  But  after  the  exceptions  have  been  allowed,  signed  and  placed  on  file, 
the  judge  has  no  right  to  alter  them  or  to  du-ect  alterations.  If,  before  the 
adjournment  of  court  without  day,  material  errors  are  brought  to  his  atten- 
tion, he  may,  on  notice  to  the  excepting  party,  require  him  to  amend  ac- 
cording to  the  truth ;  and  in  case  he  refuse,  the  judge  may  withdraw  his 
signature  from  the  bill. 

"  There  are,  in  fact,  three  parties  to  a  bill  of  exceptions  —  the  paities  liti- 
gant and  the  presiding  judge.  It  is  not  competent  for  the  parties  to  the 
suit,  or  their  counsel,  by  agreement,  to  make  material  alterations  in  a  bill  of 
exceptions,  after  it  has  been  allowed  and  signed  by  the  presiding  judge, 
without  consulting  him  and  obtaining  his  assent  thereto." 

In  Ooucher  v.  Patterson,  94  111.,  526,  application  was  made  at  the  Sep- 
tember term,  1876,  to  amend  the  record  of  a  judgment  rendered  at  the  Sep- 
tember term,  1875.  Mr.  Justice  Craig,  denying  the  power  of  the  court  to 
make  the  amendment,  said :  "  The  judgment  was  rendered  at  the  Septem- 
ber term,  1875,  of  the  circuit  court,  and  after  that  term  expired,  as  a  general 
rule,  the  court  had  no  power  over  the  judgment,  except  to  amend  it  in 
matters  of  form  or  to  correct  clerical  errors.  States  Savings  Institution  v. 
Nelson,  49  111.,  171;  BecJeer  v.  Sauter,  89  id.,  596." 

"An  aflSdavit  was  filed  in  support  of  the  motion  for  the  purpose  of  im- 
peaching the  i-ecord  of  the  judgment.  That  cannot  be  done.  After  the 
adjournment  of  a  term  at  which  a  judgment  is  rendered,  its  absolute  verity 
cannot  be  overcome  or  even  attacked  by  affidavit.  Humphreyville  v.  Culver 
et  al.,  IIS  lU.,  485.  During  the  term' at  which  a  judgment  or  decree  is  ren- 
dered, the  court  has  control  over  the  record,  and,  for  sufficient  cause  appear- 
ing, may  amend  its  judgments  and  decrees,  or  vacate  and  set  them  aside ; 
but  when  the  term  is  ended,  the  judgment  entered  and  the  case  passes  off 
the  docket,  that  power  ceases  and  an  amendment  of  a  substantial  chaa-acter 
cannot  be  made.  Cook  v.  Wood,  34  111.,  295;  Cairo  &  St.  Louis  Railroad 
Co.  V.  HolbrooJc,  72  id.,  419;  Church  v.  English,  81  id.,  442." 

"  It  is  a  matter  of  regret,"  says  the  learned  and  distinguished  judge  who 
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prepared  the  opinion  in  P.  M.  L.  Co.  et  al.  v.  The  City  of  Chicago,  56  III., 
304,  "that  we  ai-e  compelled  to  reverse  these  oases  for  such  a  defect.  But 
the  records  are  submitted  to  us  in  this  condition,  and  the  point  made.  We 
must  therefore  reverse,  or  say  that  we  will  dispense  altogether  with  a  re- 
quirement of  the  common  law,  as  old  as  the  law  itself.  So  long  as  justice 
is  administered  under  the  common  law,  we  must  adhere  to  all  the  substan- 
tial forms  of  that  system,  except  so  far  as  they  have  been  abolished  by  the 
legislative  department  of  the  state.  The  experience  and  wisdom  of  ages 
have  taught  that  these  forms  are  necessary  to  prevent  legal  proceedings 
from  degenerating  into  such  looseness  and  confusion  as  to  render  rights  ac- 
quired under  them  insecure,  and  the  salutary  maxim  that  a  man  shall  not 
be  twice  vexed  for  one  and  the  same  cause,  diflacult,  if  not  wholly  impracti- 
cable of  application." 


The  Queen  v.  Dudley  and  Stephens. 
(14  Law  Reports,  Q.  B.  Div.,  273.) 

MuEDEE  ON  THE  HIGH  SEAS :  The  necessity  of  preserving  one's  own  life  does 
not  excuse  murder. 

1.  A  man  who,  in  order  to  escape  death  from  hunger,  kOls  another  for  the 
purpose  of  eating  his  flesh,  is  guilty  of  murder ;  although  £(t  the  time 
of  the  act  he  is  in  such  circumstances  that  he  believes,  and  has  reason- 
able ground  for  believing,  that  it  affords  the  only  chance  of  preserving 
his  life. 

3.  At  the  trial  of  an  indictment  for  murder  it  appeared,  upon  a  special  ver- 
dict, that  the  prisoners  D.  and  S.,  seamen,  and  the  deceased,  a  boy 
between  seventeen  and  eighteen,  were  cast  away  in  a  storm  on  the 
high  seas,  and  compelled  to  put  into  an  open  boat ;  that  the  boat  was 
drifting  on  the  ocean,  and  was  probably  more  than  one  thousand  miles 
from  land  ;  that  on  the  eighteenth  day,  when  they  had  been  seven  days 
without  food  and  five  without  water,  D.  proposed  to  S.  that  lots  should 
be  cast  who  should  be  put  to  death  to  save  the  rest,  and  that  they  after- 
wards thought  it  would  be  better  to  kill  the  boy  that  their  lives  should 
be  saved;  that  on  the  twentieth  day  D.,  with  the  assent  of  S.,  killed 
the  boy,  and  both  D.  and  S.  fed  on  his  flesh  for  four  days ;  that  at  the 
time  of  the  act  there  was  no  sail  in  sight,  nor  any  reasonable  prospect 
of  relief ;  that  under  these  circumstances  there  appeared  to  the  prison- 
ers every  probability  that  unless  they  then  or  very  soon  fed  upon  the 
boy,  or  one  of  themselves,  they  would  die  of  starvation.  Held  that, 
upon  these  facts,  there  was  no  proof  of  any  such  necessity  as  could 
justify  the  prisoners  in  killing  the  boy,  and  that  they  were  guilty  of 
murder. 

Indictment  for  the  murder  of  Eichard  Parker  on  the  high 
seas  within  the  jurisdiction  of  the  admiralty. 
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At  the  trial  before  Huddleston,  B.,  at  the  Devon  and  Corn- 
wall -winter  assizes,  IN'oveniber  7,  1884,  the  jury,  at  the  sugges- 
tion of  the  learned  judge,  found  the  facts  of  the  case  in  a 
special  verdict,  which  stated  "that  on  July  5,  1884,  the  pris- 
oners, Thomas  Dudley  and  Edward,  Stephens,  with  one  Brooks, 
all  able-bodied  English  seamen,  and  the  deceased,  also  an  Eng- 
lish boy,  between  seventeen  and  eighteen  years  of  age,  the  crew 
of  an  English  yacht,  a  registered  English  vessel,  were  cast  away 
in  a  storm  on  the  high  seas  one  thousand  six  hundred  miles 
from  the  Cape  of  Good  Hope,  and  were  compelled  to  put  into 
an  open  boat  belonging  to  the  said  yacht.  That  in  this  boat 
they  had  no  supply  of  water  and  no  supply  of  food,  except  two 
one-pound  tins  of  turnips,  and  for  three  days  they  had  nothing 
else  to  subsist  upon.  That  on  the  fourth  day  they  caught  a 
small  turtle,  upon  which  they  subsisted  for  a  few  days,  and 
this  was  the  only  food  they  had  up  to  the  twentieth  day,  when 
the  act  now  in  question  was  committed.  That  on  the  twelfth 
day  the  remains  of  the  turtle  were  entirely  consumed,  and  for 
the  next  eight  days  they  had  nothing  to  eat.  That  they  had 
no  fresk  water,  except  such  rain  as  they  from  time  to  time 
caught  in  their  oilskin  capes.  That  the  boat  was  drifting  on 
the  ocean,  and  was  probably  more  than  one  thousand  miles 
away  from  land.  That  on  the  eighteenth  day,  when  they  had 
been  seven  days  without  food  and  five  without  water,  the  pris- 
oners spoke  to  Brooks  as  to  what  should  be  done  if  no  succor 
came,  and  suggested  that  some  one  should  be  sacrificed  to  save 
the  rest,  but  Brooks  dissented,  and  the  boy,  to  whom  they  were 
understood  to  refer,  was  not  consulted.  That  on  the  24th  of 
July,  the  day  before  the  act  now  in  question,  the  prisoner  Dud- 
ley proposed  to  Stephens  and  Brooks  that  lots  should  be  oast 
who  should  be  put  to  death  to  save  the  rest,  but  Brooks  refused 
to  consent,  and  it  was  not  put  to  the  boy,  and  in  point  of  fact 
there  was  no  drawing  of  lots.  That  on  that  daj'  the  prisoners 
spoke  of  their  having  families,  and  suggested  it  would  be  better 
to  kill  the  boy  that  their  lives  should  be  saved,  and  Dudley  pro- 
posed that  if  there  was  no  vessel  in  sight  by  the  inorrow  morn- 
ing the  boy  should  be  killed.  That  next  day,  the  25th  of  July, 
no  vessel  appearing,  Dudley  told  Brooks  that  he  had  better  go 
and  have  a  sleep,  and  made  signs  to  Stephens  and  Brooks  that 
the  boy  had  better  be  killed.     The  prisoner  Stephens  agreed 
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to  the  act,  but  Brooks  dissented  from  it.  That  the  boy  was 
then  lying  at  the  bottom  of  the  boat,  quite  helpless,  and  ex- 
tremely weakened  by  famine  and  by  drinking  sea  water,  and 
unable  to  make  any  resistance,  nor  did  he  ever  assent  to  his 
being  killed.  The  prisoner  Dudley  offered  a  prayer  asking 
forgiveness  for  them  all  if  either  of  them  should  be  tempted 
to  commit  a  rash  act,  and  that  their  souls  might  be  saved. 
That  Dudley,  with  the  assent  of  Stephens,  went  to  the  boy, 
and  telling  him  that  his  time  was  come,  put  a  knife  into  his 
throat  and  killed  him  then  and  there.  That  the  three  men  fed 
upon  the  body  and  blood  of  the  boy  for  four  days.  That  on 
the  fourth  day  after  the  act  had  been  committed  the  boat  was 
picked  up  by  a  passing  vessel,  and  the  prisoners  were  rescued, 
still  alive,  but  in  the  lowest  state  of  prostration.  That  they 
were  carried  to  the  port  of  Falmouth,  and  committed  for  trial 
at  Exeter.  That  if  the  men  had  not  fed  upon  the  body  of  the 
boy  they  would  probably  not  have  survived  to  be  so  picked  up 
and  rescued,  but  would  within  the  four  days  have  died  of  fam- 
ine. That  the  boy,  being  in  a  much  weaker  condition,  was 
likely  to  have  died  before  them.  That  at  the  time  of  the  act 
in  question  there  was  no  sail  in  sight,  nor  any  reasonable  pros- 
pect of  relief.  That  under  these  circumstances  there  appeared 
to  the  prisoners  every  probability  that  unless  they  then  fed  or 
very  soon  fed  upon  the  boy  or  one  of  themselves  they  would 
die  of  starvation.  That  there  was  no  appreciable  chance  of 
saving  life  except  by  killing  some  one  for  the  others  to  eat. 
That  assuming  any  necessit}-  to  kill  anybody,  there  was  no 
greater  necessity  for  killing  the  boy  than  any  of  the  other 
three  men."  But  whether,  upon  the  whole  matter  by  the  jurors 
found,  the  killing  of  Eichard  Parker  by  Dudley  and  Stephens 
be  felony  and  murder,  the  jurors  are  ignorant,  and  pray  the 
advice  of  the  court  thereupon,  and  if  upon  the  whole  matter 
the  court  shall  be  of  opinion  that  the  kiUing  of  Eichard  Parker 
be  felony  and  murder,  then  the  jurors  say  that  Dudley  and 
Stephens  were  each  guilty  of  felony  and  murder,  as  alleged  in 
the  indictment." 

The  learned  judge  then  adjourned  the  assizes  until  the  25th 
of  j^ovember  at  the  royal  courts  of  justice.    On  the  application 
of  the  crown  they  were  again  adjourned  to  the  4th  of  De- 
VOL.  V  — 36 


562  AMERICAN  CRIMINAL  REPORTS. 

cember,  and  the  case  ordered  to  be  argued  before  a  court  con- 
sisting of  five  judges. 

Lord  Ooleeidge,  C.  J.  The  two  prisoners,  Thomas  Dudley 
and  Edwin  Stephens,  were  indicted  for  the  murder  of  Richard 
Parker  on  the  high  seas  on  the  25th  of  July  in  the  present 
year.  They  were  tried  before  my  brother  Huddleston  at 
Exeter  on  the  6th  of  November,  and,  under  the  direction  of 
my  learned  brother,  the  jury  returned  a  special  verdict,  the 
legal  effect  of  which  has  been  argued  before  us,  and  on  which 
we  are  now  to  pronounce  judgment. 

The  special  verdict,  as,  after  certain  objections  by  Mr.  Col- 
lins to  which  the  attorney-general  yielded,  it  is  finally  settled 
before  us,  is  as  follows :  (His  Lordship  read  the  special  ver- 
dict as  above  set  out.)  From  these  facts,  stated  with  the  cold 
precision  of  a  special  verdict,  it  appears  suiEciently  that  the 
prisoners  were  subject  to  a  terrible  temptation,  to  sufferings 
which  might  break  down  the  bodily  power  of  the  strongest 
man,  and  try  the  conscience  of  the  best.  Other  details  yet 
more  harrowing,  facts  still  more  loathsome  and  appalling,  were 
presented  to  the  jury,  and  are  to  be  found  recorded  in  my 
learned  brother's  notes.  But  nevertheless  this  is  clear,  that 
the  prisoners  put  to  death  a  weak  and  unoffending  boy  upon 
the  chance  of  preserving  their  own  lives  by  feeding  upon  his 
flesh  and  blood  after  he  was  killed,  and  with  the  certainty  of 
depriving  him  of  any  possible  chance  of  survival.  The  verdict 
finds  in  terras  that  "  if  the  men  had  not  fed  upon  the  body  of 
the  boy  they  wowldi  probably  not  have  survived,"  and  that  "  the 
boy  being  in  a  much  weaker  condition  was  lihdy  to  have  died 
before  them."  They  might  possibly  have  been  picked  up  next 
day  by  a  passing  ship;  they  might  possibly  not  have  been 
picked  up  at  all.  In  either  case  it  is  obvious  that  the  killing 
of  the  boy  would  have  been  an  unnecessary  and  profitless  act. 
It  is  found  by  the  verdict  that  the  boy  was  incapable  of  re- 
sistance, and,  in  fact,  made  none ;  and  it  is  not  even  suggested 
that  his  death  was  due  to  any  violence  on  his  part  attempted 
against,  or  even  so  much  as  feared  by,  those  who  killed  him. 
Under  these  circumstances  the  jury  say  that  they  are  ignorant 
whether  those  who  killed  him  were  guilty  of  murder,  and  have 
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referred  it  to  this  court  to  determine  what  is  the  legal  conse- 
quence which  follows  from  the  facts  which  they  have  found. 

Certain  objections  on  points  of  form  were  taken  by  Mr. 
Collins  before  he  came  to  argue  the  main  point  in  the  case. 
First  it  was  contended  that  the  conclusion  of  the  special 
verdict  as  entered  on  the  record,  to  the  effect  that  the  jury 
find  their  verdict  in  accordance,  either  way,  with  the  judg- 
ment of  the  court,  was  not  put  to  them  by  my  learned  brother, 
and  that  its  forming  part  of  the  verdict  on  the  record  inval- 
idated the  whole  verdict.  But  the  answer  is  twofold :  (1)  that 
it  is  really  what  the  jury  meant,  and  that  it  is  but  the  clothing 
in  legal  phraseology  of  that  which  is  already  contained  by 
necessary  implication  in  their  unquestioned  finding;  and  (2) 
that  it  is  a  matter  of  the  purest  form,  and  that  it  appears  from 
the  precedents  with  which  we  have  been  furnished  from  the 
crown  office,  that  this  has  been  the  form  of  special  verdicts  in 
crown  cases  for  upwards  of  a  century  at  least. 

ISText  it  was  objected  that  the  record  should  have  been 
brought  into  this  court  by  certiorari,  and  that  in  this  case  no 
writ  of  certiorari  had  issued.  The  fact  is  so,  but  the  objection 
is  groundless.  Before  the  passing  of  the  judicature  act,  1873 
(36  and  37  Vict.,  ch.  66),  as  the  courts  of  oyer  and  terminer 
and  gaol  delivery  were  not  parts  of  the  court  of  queen's  bench, 
it  was  necessary  that  the  queen's  bench  should  issue  its  writ  to 
bring  before  it  a  record  not  of  its  own,  but  of  another  court. 
But  by  the  sixteenth  section  of  the  judicature  act,  1873,  the 
courts  of  oyer  and  terminer  and  gaol  delivery  are  now  made 
part  of  the  high  court,  and  their  jurisdiction  is  vested  in  it. 
An  order  of  the  court  has  been  made  to  bring  the  record  from 
one  part  of  the  court  into  this  chamber,  which  is  another  part 
of  the  same  court;  the  record  is  here  in  obedience  to  that 
order,  and  we  are  all  of  opinion  that  the  objection  fails. 

It  was  further  objected  that,  according  to  the  decision  of  the 
majority  of  the  judges  in  the  Franconia  Case,  2  Ex.  D.,  63, 
there  was  no  jurisdiction  in  the  court  at  Exeter  to  try  these 
prisoners.  But  (1)  in  that  case  the  prisoner  was  a  German, 
who  had  committed  the  alleged  oflfense  as  captain  of  a  Ger- 
man ship ;  these  prisoners  were  English  seamen,  the  crew  of 
an  English  yacht,  cast  away  in  a  storm  on  the  high  seas,  and 
escaping  from  her  in  an  open  boat ;  (2)  the  opinion  of  the  mi- 
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nority  in  the  Frcmoonia  Case,  2  Ex.  D.,  63,  has  been  since  not 
only  enacted  but  declared  by  parliament  to  have  been  always 
the  law;  and  (3)  17  and  18  Yict.,  ch.  104,  sec.  267,  is  absolutely 
fatal  to  this  objection.  By  that  section  it  is  enacted  as  fol- 
lows :  "  All  offenses  against  property  or  person  committed  in 
or  at  any  place,  either  ashore  or  afloat,  out  of  her  majesty's 
dominions  by  any  master,  seaman  or  apprentice  who,  at  the 
time  when  the  offense  is  committed,  is,  or  within  three  months 
previously  has  been,  employed  in  any  British  ship,  shall  be 
deemed  to  be  offenses  of  the  same  nature  respectively,  and  be 
inquired  of,  heard,  tried,  determined  and  adjudged  in  the  same 
manner  and  by  the  same  courts  and  in  the  same  places,  as  if 
such  offenses  had  been  committed  within  the  jurisdiction  of 
the  admiralty  of  England."  We  are  all,  therefore,  of  opinion 
that  this  objection  likewise  must  be  overruled. 

There  remains  to  be  considered  the  real  question  in  the 
case,  whether  kiUing,  under  the  circumstances  set  forth  in  the 
verdict,  be  or  be  not  murder.  The  contention  that  it  could  be 
anything  else  was,  to  the  minds  of  us  all,  both  new  and  strange, 
and  we  stopped  the  attorney-general,  in  his  negative  argument, 
in  order  that  we  might  hear  what  could  be  said  in  support  of 
a  proposition  which  appeared  to  us  to  be  at  once  dangerous, 
immoral  and  opposed  to  all  legal  principle  and  analogy.  All, 
no  doubt,  that  can  be  said  has  been  urged  before  us,  and  we 
are  now  to  consider  and  determine  what  it  amounts  to.  First, 
it  is  said  that  it  follows  from  various  definitions  of  murder  in 
books  of  authority,  which  definitions  imply,  if  they  do  not 
state,  the  doctrine  that,  in  order  to  save  your  own  life,  you 
may  lawfully  take  away  the  life  of  another,  when  that  other 
is  neither  attempting  nor  threatening  yours,  nor  is  guilty  of 
any  illegal  act  whatever  towards  you  or  any  one  else.  But  if 
these  definitions  be  looked  at  they  will  not  be  found  to  sustain 
this  contention.  The  earliest  in  point  of  date  is  the  passage 
cited  to  us  from  Bracton,  who  lived  in  the  reign  of  Henry  III. 
It  was  at  one  time  the  fashion  to  discredit  Bracton,  as  Mr. 
Eeeve  tells  us,  because  he  was  supposed  to  mingle  too  much 
of  the  canonist  and  civilian  with  the  common  lawyer.  There 
is  now  no  such  feeling,  but  the  passage  upon  homicide,  on 
which  reliance  is  placed,  is  a  remarkable  example  of  the  kind 
of  writing  which  may  explain  it.     Sin  and  crime  are  spoken 
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of  as  apparently  equally  illegal,  and  the  crime  of  murder,  it  is 
expressly  declared,  may  be  committed  "  lingua  vel  facto;  "  so 
that  a  man,  hke  Hero,  "■  done  to  death  by  slanderous  tongues," 
would,  it  seems,  in  the  opinion  of  Bracton,  be  a  person,  in  re- 
spect of  whom  might  be  grounded  a  legal  iiidictment  for  mur- 
der. But  in  the  very  passage  as  to  necessity,  on  which  reliance 
has  been  placed,  it  is  clear  that  Bracton  is  speaking  of  neces- 
sity in  the  ordinary  sense — the  repelling  by  violence,  violence 
justified,  so  far  as  it  was  necessary  for  the  object,  any  illegal 
violence  used  towards  oneself.  If,  says  Bracton,  the  necessity 
be  "  evitabilis,  et  evadere  jjosset  absque  occisione,  tunc  erit  reus 
homicidii"  words  which  show  clearly  that  he  is  thinking  of 
physical  danger  from  which  escape  may  be  possible,  and  that 
the  "  inevitabilis  necessitas "  of  which  he  speaks  as  justifying 
homicide  is  a  necessity  of  the  same  nature. 

It  is,  if  possible,  yet  clearer  that  the  doctrine  contended  for 
receives  no  support  from  the  great  authority  of  Lord  Hale. 
It  is  plain  that,  in  his  view,  the  necessity  which  justified  hom- 
icide is  that  only  which  has  always  been  and  is  now  considered 
a  justification.  "  In  all  these  cases  of  homicide  by  necessity," 
says  he,  "  as  in  pursuit  of  a  felon,  in  killing  him  that  assaults 
to  rob,  or  comes  to  burn  or  break  a  house,  or  the  like,  which 
are  in  themselves  no  felony."  1  Hale's  Pleas  of  the  Crown, 
p.  491.  Again,  he  says  that  "  the  necessity  which  justifies 
homicide  is  of  two  kinds:  (1)  the  necessity  which  is  of  a  pri- 
vate nature ;  (2)  the  necessity'  which  relates  to  the  public  jus- 
tice and  safety.  The  former  is  that  necessity  which  obligeth 
a  man  to  his  own  defense  and  safeguard,  and  this  takes  in 
these  inquiries :  (1)  What  may  be  done  for  the  safeguard  of 
a  man's  own  life; "  and  then  follow  three  other  heads  not  nec- 
essary to  pursue.  Then  Lord  Hale  proceeds :  "  As  touching 
the  first  of  these,  viz.,  homicide  in  defense  of  a  man's  own  life, 
which  is  usually  styled  se  defendendo."  It  is  not  possible  to 
use  words  more  clear  to  show  that  Lord  Hale  regarded  the 
private  necessity  which  justified,  and  alone  justified,  the  taking 
the  life  of  another  for  the  safeguard  of  one's  own,  to  be  what 
is  commonly  called  "  self-defense."  Hale's  Pleas  of  the  Crown, 
I,  478. 

But  if  this  could  be  even  doubtful  upon  Lord  Hale's  words. 
Lord  Hale  himself  has  made  it  clear.     For  in  the  chapter  in 
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which  he  deals  with  the  exemption  created  by  compulsion  or 
necessity  he  thus  expresses  himself :  "  If  a  man  be  desperately 
assaulted  and  in  peril  of  death,  and  cannot  otherwise  escape 
unless  to  satisfy  his  assailant's  fury,  he  will  kill  an  innocent 
person  then  present,  the  fear  and  actual  force  will  not  acquit 
him  of  the  crime  and  punishment  of  murder,  if  he  commit  the 
fact,  for  he  ought  rather  to  die  himself  than  kiU  an  innocent ; 
but  if  he  cannot  otherwise  save  his  own  life,  the  law  permits 
him  in  his  own  defense  to  kill  the  assailant,  for  by  the  violence 
of  the  assault,  and  the  offense  committed  upon  him  by  the 
assailant  himself,  the  law  of  nature,  and  necessity,  hath  made 
him  his  own  protector  cum  debito  moderainine  inculpatae 
tutelaeP    Hale's  Pleas  of  the  Crown,  vol.  I,  51. 

But,  further  still,  Lord  Hale  in  the  following  chapter  deals 
with  the  position  asserted  by  the  casuists,  and  sanctioned,  as 
he  says,  by  Grotius  and  Pufifendorf,  that  in  a  case  of  extreme 
necessity  either  of  hunger  or  clothing:  "  Theft  is  no  theft,  or 
at  least  not  punishable  as  theft,  as  some  even  of  our  own 
lawyers  have  asserted  the  same."  "  But,"  says  Lord  Hale,  "  I 
take  it  that  here  in  England,  that  rule,  at  least  by  the  laws  of 
England,  is  false ;  and  therefore,  if  a  person,  being  under  neces- 
sity for  want  of  victuals  or  clothes,  shall  upon  that  account 
clandestinely  and  animo  furandi  steal  another  man's  goods,  it 
is  felony,  and  a  crime  by  the  laws  of  England  punishable  with 
death."  Hale,  Pleas  of  the  Crown,  vol.  I,  54.  If,  therefore, 
Lord  Hale  is  clear — as  he  is — that  extreme  necessity  of 
hunger  does  not  justify  larceny,  what  would  he  have  said  to 
the  doctrine  that  it  justified  murder  ? 

It  is  satisfactory  to  find  that  another  great  authority,  sec- 
ond, probably,  only  to  Lord  Hale,  speaks  with  the  same  un- 
hesitating clearness  on  this  matter.  Sir  Michael  Foster,  in  the 
third  chapter  of  his  Discourse  on  Homicide,  deals  with  the 
subject  of  "  homicide  founded  in  necessity ; "  and  the  whole 
chapter  implies,  and  is  insensible  unless  it  does  imply,  that  in  the 
view  of  Sir  Michael  Foster,  "  necessity  and  self-defense  "  (which 
he  defines  as  "  opposing  force  to  force  even  to  the  death " ) 
are  convertible  terms.  There  is  no  hint,  no  trace,  o  f  the  doc 
trine  now  contended  for;  the  whole  reasoning  of  the  cliapter 
is  entirely  inconsistent  with  it. 

In  East's  Pleas  of  the  Crown  (vol.  I,  271)  the  whole  chapter 
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on  homicide  by  necessity  is  taken  up  with,  an  elaborate  discus- 
sion of  the  limits  within  which  necessity  in  Sir  Michael  Foster's 
sense  (given  above)  of  self-defense  is  a  justification  of  or  excuse 
for  homicide.  There  is  a  short  section  at  the  end  very  gener- 
ally and  very  doubtfully  expressed,  in  which  the  only  instance 
discussed  is  the  well-known  one  of  two  shipwrecked  men  on  a 
plank  able  to  sustain  only  one  of  them,  and  the  conclusion  is 
left  by  Sir  Edward  East  entirely  undetermined. 

What  is  true  of  Sir  Edward  East  is  true  also  of  Mr.  Sergeant 
Hawkins.  The  whole  of  his  chapter  on  justifiable  homicide 
assumes  that  the  only  justifiable  homicide  of  a  private  nature, 
is  the  defense  against  force  of  a  man's  person,  house  or  goods. 
In  the  twenty-sixth  section  we  find  again  the  case  of  the  two 
shipwrecked  men  and  the  single  plank,  Avith  the  significant 
expression  from  a  careful  writer,  "  It  is  said  to  be  justifiable." 
So,  too,  Dalton,  ch.  150,  clearly  considers  necessity  and  self- 
defense,  in  Sir  Michael  Foster's  sense  of  that  expression,  to  be 
convertible  terms,  though  he  prints  without  comment  Lord 
Bacon's  instance  of  the  two  men  on  one  plank  as  a  quotation 
from  Lord  Bacon,  adding  nothing  whatever  to  it  of  his  own. 
And  there  is  a  remarkable  passage  at  page  339,  in  which  he 
says  that  even  in  the  case  of  a  murderous  assault  upon  a  man, 
yet  before  he  may  take  the  life  of  the  man  Avho  assaults  him, 
even  in  self-defense,  "  cuncta  prius  tentandar 

The  passage  in  Staundforde,  on  which  almost  the  whole  of 
the  dicta  we  have  been  considering  are  built,  when  it  comes  to 
be  examined,  does  not  warrant  the  conclusion  which  has  been 
derived  from  it.  The  necessity  to  justify  homicide  must  be,  he 
sayB,  inevitable,  and  the  example  which  he  gives  to  illustrate 
his  meaning  is  the  very  same  which  has  just  been  cited  from 
Dalton,  showing  that  the  necessity  he  was  speaking  of  was  a 
physical  necessity,  and  the  self-defense  a  defense  against  phys- 
ical violence.  Eussel  merely  repeats  the  language  of  the  old 
text-books,  and  adds  no  new  authority,  nor  any  fresh  consider- 
ations. 

Is  there,  then,  any  authority  for  the  proposition  which  has 
been  presented  to  us  ?  Decided  cases  there  are  none.  The  case 
of  the  seven  English  sailors  referred  to  by  the  commentator 
on  Grotius,  and  by  Puffendorf,  has  been  discovered  by  a  gentle- 
man of  the  bar,  who  communicated  it  to  my  brother  Huddle- 
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ston,  to  convey  the  authority  (if  it  conveys  so  much)  of  a  single 
judge  of  the  island  of  St.  Kitts,  when  that  island  was  possessed 
partly  by  France  and  partly  bj'  this  country,  somewhere  about 
the  year  1641.  It  is  mentioned  in  a  medical  treatise  published 
at  Amsterdam,  and  is  altogether,  as  authority  in  an  English 
court,  as  unsatisfactory  as  possible.  The  American  case  cited 
by  my  brother  Stephen  in  his  digest,  from  Wharton  on  Homi- 
cide, in  which  it  was  decided,  correctly  indeed,  that  sailors  had 
no  right  to  throw  passengers  overboard  to  save  themselves,  but 
on  the  somewhat  strange  ground  that  the  proper  mode  of  de- 
termining who  was  to  be  sacrificed  was  to  vote  upon  the  subject 
by  ballot,,  can  hardly,  as  iiay  brother  Stephen  says,  be  an  author- 
ity satisfactory  to  a  court  in  this  country.  The  observations  of 
Lord  Mansfield,  in  the  case  of  Hex  v.  Strattofi  and  others,  21 
How.  St.  Tr.,  at  p.  1223,  striking  and  excellent  as  they  are, 
were  delivered  in  a  political  trial,  where  the  question  was 
whether  a  political  necessity  had  arisen  for  deposing  a  governor 
of  Madras.  But  they  have  little  application  to  the  case  before 
us,  which  must  be  decided  on  very  different  considerations. 

The  one  real  authority  of  former  time  is  Lord  Banon,  who,  in 
his  commentary  on  the  maxim,  "neoessiias  iiiduoit privUegium 
quoad  jura  privata"  lays  down  the  law  as  follows :  "  Necessity 
carrieth  a  privilege  in  itself.  JSTecessity  is  of  three  sorts  — 
necessity  of  conservation  of  life,  necessity  of  obedience,  and 
necessity  of  the  act  of  God  or  of  a  stranger.  First  of  conserva- 
tion of  life;  if  a  man  steals  viands  to  satisfy  his  present  hunger 
this  is  no  felony  nor  larceny.  So  if  divers  be  in  danger  of 
drowning  by  the  casting  away  of  some  boat  or  barge,  and 
one  of  them  get  to  some  plank,  or  on  the  boat's  side,  to  keep 
himself  above  water,  and  another,  to  save  his  life,  thrust  him 
from  it,  whereby  he  is  drowned,  this  is  neither  se  defendendo 
nor  by  misadventure,  but  justifiable."  On  this  it  is  to  be  ob- 
served that  Lord  Bacon's  proposition,  that  stealing  to  satisfy 
hunger  is  no  larceny,  is  hardly  supported  by  Staundeforde, 
whom  he  cites  for  it,  and  is  expi'essly  contradicted  by  Lord 
Hale  in  the  passage  already  cited.  And  for  the  proposition  as 
to  the  plank  or  boat,  it  is  said  to  be  derived  from  the  canonists. 
At  any  rate,  he  cites  no  authority  for  it,  and  it  must  stand 
upon  his  own.  Lord  Bacon  was  great  even  as  a  lawyer ;  but 
it  is  permissible  to  much  smaller  men,  relying  upon  principle 
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and  on  the  authority  of  others,  the  equals  and  even  the  superiors 
of  Lord  Bacon  as  lawyers,  to  question  the  soundness  of  his 
dictum.  There  are  many  conceivable  states  of  things  in  which 
it  might  possibly  be  true ;  but  if  Lord  Bacon  meant  to  lay  down 
the  broad  proposition  that  a  man  may  save  his  life  by  killing, 
if  necessary,  an  innocent  and  unoffending  neighbor,  it  certainly 
is  not  law  at  the  present  day. 

There  remains  the  authoritj''  of  my  brother  Stephen,  who, 
both  in  his  digest  and  in  his  History  of  the  Criminal  Law,  uses 
language  perhaps  wide  enough  to  cover  this  case.  The  lan- 
guage is  somewhat  vague  in  both  places,  but  it  does  not  in 
either  place  cover  this  case  of  necessity,  and  we  have  the  best 
authority  for  saying  that  it  was  not  meant  to  cover  it.  If  it 
had  been  necessary,  we  must  with  true  deference  have  differed 
from  him,  but  it  is  satisfactory  to  know  that  we  have,  probably 
at  least,  arrived  at  no  conclusion  in  which,  if  he  had  been  a 
member  of  the  court,  he  would  have  been  unable  to  agree. 
Neither  are  we  in  conflict  with  any  opinion  expressed  upon  the 
subject  by  the  learned  persons  who  formed  the  commission  for 
preparing  the  Criminal  Code.     They  say  on  this  subject : 

"  We  are  certainly  not  prepared  to  suggest  that  necessity 
should  in  every  case  be  a  justification.  "We  are  equally  unpre- 
pared to  suggest  that  necessity  should  in  no  case  be  a  defense ; 
we  judge  it  better  to  leave  such  questions  to  be  dealt  with 
when,  if  ever,  they  arise  in  practice  by  applying  the  principles 
of  law  to  the  circumstances  of  the  particular  case." 

It  would  have  been  satisfactory  to  us  if  these  eminent  per- 
sons could  have  told  us  whether  the  received  definitions  of  legal 
necessity  were  in  their  judgment  correct  and  exhaustive,  and 
if  not,  in  what  way  they  should  be  amended ;  but  as  it  is,  we 
have,  as  they  say,  "  to  apply  the  principles  of  law  to  the  cir- 
cumstances of  this  particular  case." 

Now,  except  for  the  purpose  of  testing  how  far  the  conser- 
vation of  a  man's  own  life  is  in  all  cases  and  under  all  circum- 
stances an  absolute,  unqualified  and  paramount  duty,  we  exclude 
from  our  consideration  all  the  incidents  of  war.  We  are  deal- 
ing with  a  case  of  private  homicide,  not  one  imposed  upon  men 
in  the  service  of  their  sovereign  and  in  the  defense  of  their 
country.  Now  it  is  admitted  that  the  deliberate  killing  of  this 
unoffending  and  unresisting  boy  was  clearly  murder,  unless  the 
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killing  can  be  justified  by  some  well  recognized  excuse  admit- 
ted by  the  law.  It  is  further  admitted  that  there  was  in  this 
case  no  such  excuse,  unless  the  killing  was  justified  by  what 
has  been  called  "  necessity."  But  the  temptation  to  the  act 
which  existed  here  was  not  what  the  law  has  ever  called  neces- 
sity. ISTor  is  this  to  be  regretted.  Though  law  and  morality 
are  not  the  same;  and  many  things  may  be  immoral  which  are 
not  necessarily  illegal,  yet  the  absolute  divorce  of  law  from 
morality  would  be  of  fatal  consequence;  and  such  divorce 
would  follow  if  the  temptation  to  murder  in  this  case  were  to 
be  held  by  law  an  absolute  defense  of  it.  It  is  not  so.  To  pre- 
serve one's  fife  is,  generally  speaking,  a  duty,  but  it  may  be  the 
plainest  and  the  highest  duty  to  sacrifice  it.  "War  is  full  of 
instances  in  which  it  is  a  man's  duty  not  to  live,  but  to  die. 
The  duty,  in  case  of  shipwreck,  of  a  captain  to  his  crew,  of  the 
crew  to  the  passengers,  of  soldiers  to  women  and  children,  as 
in  the  noble  cases  of  the  Birhenhead;  these  duties  impose  on 
men  the  moral  necessity,  not  of  the  preservation,  but  of  the 
sacrifice  of  their  lives  for  others,  from  which  no  country,  least 
of  all,  it  is  to  be  hoped,  in  England,  will  men  ever  shrink,  as 
indeed  they  have  not  shrunk.  It  is  not  correct,  therefore,  to 
say  there  is  any  absolute  or  unqualified  necessity  to  preserve 
one's  life.  "  Necesse  est  ut  earn,  non ut  vivam"  is  a  saying  of  a 
Koman  ofBcer  quoted  by  Lord  Bacon  himself  with  high  eulogy 
in  the  very  chapter  on  necessity  to  which  so  much  reference 
has  been  made.  It  would  be  a  very  easy  and  cheap  display  of 
commonplace  learning  to  quote  from  Greek  and  Latin  authors, 
from  Horace,  from  Juvenal,  from  Cicero,  from  Euripides,  pas- 
sage after  passage,  in  which  the  duty  of  dying  for  others  has 
been  laid  down  in  glowing  and  emphatic  language  as  resulting 
from  the  principles  of  heathen  ethics ;  it  is  enough  in  a  Chris- 
tian country  to  remind  ourselves  of  the  Great  Example  whom 
we  profess  to  follow.  It  is  not  needful  to  point  out  the  awful 
danger  of  admitting  the  principle  which  has  been  contended 
for.  "Who  is  to  be  the  judge  of  this  sort  of  necessity?  Bj 
■what  measure  is  the  comparative  value  of  lives  to  be  measured  ? 
Is  it  to  be  strength,  or  intellect,  or  what  ?  It  is  plain  that  the 
principle  leaves  to  him  who  is  to  profit  hj  it  to  determine  the 
necessity  which  will  justify  him  in  deliberately  taking  anoth- 
er's life  to  save  his  own.     In  this  case  the  weakest,  the  young- 
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est,  the  most  unresisting,  was  chosen.    Was  it  more  necessary 

to  kill  him  than  one  of  the  grown  men  ?    The  answer  must  be 

"No." 

"  So  spake  the  Fiend,  and  with  necessity, 
The  tyrant's  plea,  excused  his  devilish  deeds." 

It  is  not  suggested  that  in  this  particular  case  the  deeds  were 
"  devilish,"  but  it  is  quite  plain  that  such  a  principle  once  ad- 
mitted might  be  made  the  legal  cloak  for  unbridled  passion  and 
atrocious  crime.  There  is  no  safe  path  for  judges  to  tread  but 
to  ascertain  the  law  to  the  best  of  their  ability,  and  to  declare 
it  according  to  their  judgment ;  and  if  in  any  case  the  law  ap- 
pears to  be  too  severe  on  individuals,  to  leave  it  to  the  sov- 
ereign to  exercise  that  prerogative  of  mercy  which  the  consti- 
tution has  intrusted  to  the  hands  fittest  to  dispense  it. 

It  must  not  be  supposed  that  in  refusing  to  admit  temptation 
to  be  an  excuse  for  crime  it  is  forgotten  how  terrible  the  temp- 
tation was,  how  awful  the  suffering,  how  hard  in  such  trials  to 
keep  the  judgment  straight  and  the  conduct  pure.  "We  are 
often  compelled  to  set  up  standards  we  cannot  reach  ourselves, 
and  to  lay  down  rules  which  we  could  not  ourselves  satisfy. 
But  a  man  has  no  right  to  declare  temptation  to  be  an  excuse 
though  he  might  himself  have  yielded  to  it,  nor  allow  com- 
passion for  the  criminal  to  change  or  weaken  in  any  manner 
the  legal  definition  of  the  crime.  It  is,  therefore,  our  duty  to 
declare  that  the  prisoner's  act  in  this  case  was  wilful  murder ; 
that  the  facts  as  stated  in  the  verdict  are  no  legal  justification 
of  the  homicide ;  and  to  say  that  in  our  unanimous  opinion  the 
prisoners  are  upon  this  special  verdict  guilty  of  murder. 

The  court  then  proceeded  to  pass  sentence  of  death  upon  the 
prisoners. 

(This  sentence  was  afterwards  commuted  by  the  crown  to 
six  months'  imprisonment.) 


Commonwealth  v.  Weight. 

(139  Mass.,  382.) 

Obscene  publications:  Indictment 


In  an  indictment  for  publishing  obscene  matter,  although  the  matter 
referred  to  need  not  be  stated  at  length,  there  should  be  such  an  appro- 
priate description  as  to  identify  the  publication  in  which  it  appeared. 
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Edgar  J.  Sherman,  attorney-general,  and  F.  J.  Stinson,  as- 
sistant attorney-general,  for  the  commonwealth. 
J.  L.  Eldridge,  for  the  defendant. 

Devens,  J.  This  is  an  indictment  under  the  Pub.  Stats., 
ch.  207,  §  15,  for  publishing  and  distributing  a  printed  paper 
containing  obscene,  indecent  and  impure  language.  In  both 
of  the  counts  upon  which  the  defendant  was  convicted  it  is 
alleged  to  be  a  paper  so  obscene  in  its  character  that  it  cannot 
with  decency  be  spread  upon  the  records  of  the  court.  ISTo 
general  description  of  it  by  title  or  contents  is  given  in  the  indict- 
ment, nor  are  any  other  means  afforded  thereby  which  would 
distinguish  it  from  any  other  paper  of  its  class.  Before  the 
trial  the  defendant  moved  to  quash  the  indictment,  among 
other  reasons,  because  it  afforded  no  proper  description  of  the 
alleged  obscene  paper.  It  has  heretofore  been  held  that  an 
obscene  publication  need  not  be  spread  at  length  upon  the 
records  of  the  court  by  a  recital  thereof  in  extenso  in  the  in- 
dictment. Com.  V.  Holmes,  17  Mass.,  336 ;  Com.  v.  Tarhox,  1 
Cush.,  66.  To  hold  otherwise  would  require  that  permanency 
and  notoriety  should  be  given  to  indecent  publications  in  order 
that  they  might  be  punished,  which  would  be  highly  objection- 
able. But  while  the  indecent  publication  need  not  be  set  forth 
at  length,  and  it  is  sufficient  in  the  indictment  to  allege,  as  an 
excuse  for  not  doing  so,  its  scandalous  and  obscene  character, 
it  must  be  identified  by  some  general  description  which  shall 
show  what  the  paper  is  which  the  defendant  is  charged  with 
publishing.  Unless  this  is  done,  it  is  obvious  that  the  defend- 
ant is  not  informed  with  such  precision  as  the  law  requires  of 
the  offense  charged  against  him,  and  may  be  entirely  deceived 
in  regard  to  the  paper  to  which  the  obscene  character  is  attrib- 
uted. ISTor  would  the  indictment  afford  the  protection  to  the 
defendant  to  which  he  is  entitled  should  he  be  subsequently 
indicted  for  the  same  offense. 

In  Com.  V.  Holmes,  uhi  supra,  the  book  which  the  defendant 
was  charged  with  publishing  was  identified  by  its  title.  In 
Com.  V.  Tarlox,  ubi  supra,  it  is  said  that,  where  a  publication  is 
so  obscene  that  it  should  not  appear  in  the  record,  "  the  state- 
ment of  the  contents  may  be  omitted  altogether,  and  a  de- 
scription thereof  substituted,"  the  reason  for  the  omission  being 
made  to  appear  by  proper  averments ;  but  the  remark  implies 
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that  there  must  be  an  appropriate  description  of  the  pubKca- 
tion.  It  is  not  easy  to  conceive  a  case  in  which  the  means 
would  not  exist,  having  full  regard  to  decency  and  propriety, 
of  describing  generally,  and  thus  identifying,  the  paper  which 
the  defendant  is  charged  with  publishing.  The  indictment 
in  the  case  at  bar  did  not  seek  to  do  so  in  any  manner ;  and  yet 
the  means  of  so  doing  were  ample,  so  far  as  the  publication 
offered  in  evidence  was  concerned.  It  was  printed  upon  the 
back  of  the  business  card  of  the  defendant,  which  contained 
itself  no  indecency.  It  was  headed,  "  Wanted  by  a  "Wet  Nurse," 
and  purported  to  recite  a  conversation  between  a  young  lady 
and  the  editor  of  a  local  paper.  Other  modes  of  describing 
the  paper  might  also  be  readily  suggested,  none  of  which  were 
availed  of.  As  the  indictment  does  not  set  forth  the  offense  in 
the  manner  required  by  law,  the  order  must  be  sustained  and 
indictment  quashed. 


PoYEE  V.  Village  of  Desplainbs. 

(Appellate  Court,  First  District  of  Illinois.     Opinion  filed  January  36,  1886.) 

Ordinance  :  i  Picnics  —  Dancing  —  Nuisance. 

A  municipal  corporation  has  no  power  to  pass  an  ordinance  declaring  all 
public  picnics  and  open-air  dances  to  be  nuisances,  regardless  of  the 
character  of  such  gatherings. 

Appeal  from  the  Criminal  Court  of  Cook  County.  Tried 
before  Hon.  Joseph  E.  Gary. 

John  Gibbons,  for  appellant. 

Stiles  cS;  Lewis  and  O.  S.  Cutting,  for  appellee. 

This  is  an  appeal  from  a  judgment  of  the  criminal  court  of 
Cook  county  imposing  a  fine  of  $50  upon  appellant  for  an 
alleged  violation  of  an  ordinance  of  the  village  of  Desplaines 
in  relation  to  picnics  and  open-air  dances.  The  village  of  Des- 
plaines is  organized  under  the  general  act  in  relation  to  cities 
and  villages,  and  appellant  was  the  owner  of  grounds  lying 
within  the  corporate  limits  of  the  village,  which  he  rents  or 
uses  for  picnics  and  open-air  dances. 

1  Concert  Saloons,  see  note  to  this  case. 
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The  ordinance  is  as  follows : 

"  Ordinance  declaring  picnics  and  open-air  dances  a  nuisance, 
and  prohibiting  the  same: 

"  "Whereas,  for  several  years  past,  various  parties,  residents  of 
or  owning  real  estate  within  the  village  of  Desplaines,  have 
kept  and  rented  for  so-called  picnic  purposes  various  tracts  of 
timber  lands  within  said  village,  and  in  consequence  whereof 
the  Chicago  &  Northwestern  Railway  Company  has  been  ac- 
customed to  run  between  the  city  of  Chicago  and  various  points 
within  said  village  certain  special  railway  trains,  commonly 
called  picnic  trains,  whereby  large  numbers  of  vicious  and 
abandoned  persons  are  at  short  intervals  brought  from  said  city 
to  said  picnic  grounds,  by  which  said  persons  various  crimes 
and  misdemeanors  have  been  committed ;  and, 

"Whereas,  by  reason  of  said  picnics  and  the  persons  gath- 
ered in  and  about  said  grounds  in  consequence  thereof,  the 
people  of  the  said  village  of  Desplaines  are  constantly  in  dan- 
ger of  bodily  injury  and  pecuniary  loss  through  larcenies  com- 
mitted by  such  persons,  and  are  greatly  annoyed  in  the 
possession  of  their  property  by  constantly  recurring  trespasses 
which  the  police  of  the  village  are  entirely  unable  to  prevent, 
on  account  of  the  number  of  the  trespassers  thus  gathered 
together  on  account  of  said  picnics : 

"Therefore,  be  it  ordained  by  the  president  and  board  of 
trustees  of  the  village  of  Desplaines : 

"  Section  1.  That  all  public  picnics  and  open-air  dances 
within  the  limits  of  said  village  are  hereby  declared  to  be  nui- 
sances. 

"  Section  2.  That  for  any  person  or  persons  to  rent,  use,  or 
allow  to  be  used,  any  yard,  ground,  grove  or  other  real  estate 
within  the  corporate  limits  of  the  village  of  Desplaines,  for 
public  picnic  purposes  or  for  open-air  dances,  or  to  permit  or 
in  any  way  allow  the  use  of  such  property  for  any  purpose  by 
which  disorderly  persons  are  gathered  in  or  about  said  village 
of  Desplaines,  shall  constitute,  and  is  hereby  declared  to  be,  a 
nuisance.  Any  person  creating  or  permitting  any  nuisance 
mentioned  and  declared  in  this  ordinance  to  exist,  having  the 
right  or  power  to  abate  the  same,  shall  be  subject  to  a  fine  of 
not  less  than  $50,  and  not  exceeding  $100,  in  every  case ;  and 
each  renting,  using,  or  allowing  to  be  used,  of  any  such  prem- 
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ises  for  the  purposes  aforesaid,  or  any  of  them,  shall  be  deemed 
the  creating  of  a  nuisance,  and  the  author  thereof  be  subject 
to  a  like  fine." 

The  case  was  tried  by  a  jury,  and  the  court,  at  the  request 
of  the  plaintiff,  gave  the  following  instructions: 

"  The  jury  are  instructed  that  the  ordinance  of  the  village 
of  Desplaines,  introduced  in  evidence  in  this  case,  is  valid  and 
binding  in  law,  and  that  if  joxx  believe  from  the  evidence  that 
the  defendant  did,  on  the  31st  day  of  July,  A.  D.  1883,  rent, 
use,  or  allow  to  be  used,  any  yard,  ground,  grove  or  other  real 
estate  within  the  corporate  limits  of  the  village  of  Desplaines 
for  public  picnic  purposes,  or  did  on  said  day  allow  the  use  of 
such  property  for  any  purpose  by  which  disorderly  persons 
were  gathered  in  or  about  the  said  village  of  Desplaines,  then 
you  should  find  the  defendant  guilty,  and  assess  his  fine  at  a 
sum  not  exceeding  $100,  nor  less  than  $50. 

"  The  jury  are  instructed  that  picnics  held  in  grounds  notori- 
ously used  for  picnic  purposes,  to  which  all  are  admitted  with- 
out question,  there  being  no  barriers  to  prevent  such  admis- 
sion, and  no  discrimination  exercised  by  the  proprietors  or 
managers  as  to  such  admission,  where  refreshments  are  for 
sale  to  all  who  wish  to  buy,  by  the  owner  of  the  premises  for 
his  own  profit,  are  public  picnics  within  the  meaning  of  the 
ordinance  offered  in  evidence  in  this  case." 

To  the  giving  of  which  the  defendant  duly  excepted. 

And  the  court  refused  the  following  instructions  asked  by  the 
defendant : 

"  1.  The  court  instructs  the  jury  that  the  ordinance  offered  in 
evidence  is  void  in  so  far  as  it  seeks  to  declare  all  public  picnics 
and  open-air  dances  to  be  nuisances,  regardless  of  the  char- 
acter of  such  picnics  and  open-air  dances. 

"  2.  The  court  instructs  the  jury  that  the  mere  declaration  by 
the  board  of  trustees  of  the  village  of  Desplaines  that  all  public 
picnics  and  open-air  dances  within  the  limits  of  said  village  are 
nuisances,  does  not  make  them  nuisances  unless  they  are  such 
in  fact.  It  is  for  you  to  determine;  therefore,  from  the  evi- 
dence, whether  or  not  the  picnic  alleged  to  have  been  held  on 
the  31st  day  of  July,  1883,  was  or  was  not  a  nuisance."  To 
which  refusal  of  the  court  to  give  said  instructions  the  defend- 
ant duly  excepted. 
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Opinion  of  the  court  by  Wilson,  J. : 

The  plaintiff  introduced  evidence  tending  to  prove  that  on 
.ruly  31,  1883,  a  picnic  was  held  on  defendant's-  grounds  with 
Ills  consent,  and  that  a  large  number  of  disorderly  persons 
Nvere  assembled  in  and  about  said  grounds,  conducting  them- 
selves in  a  riotous  manner,  drinking,  gambling,  firing  guns, 
etc.,  to  the  great  annoyance  of  the  citizens  of  the  village.  On 
the  other  hand,  the  defendant  introduced  evidence  tending  to 
prove  that  the  grounds  were  never  rented  for  public  picnics ; 
that  they  were  only  rented  for  Sunday  school  and  church  so- 
cieties, or  societies  of  that  nature ;  that  on  the  day  in  question 
they  were  rented  to  a  society  known  as  the  Columbkills  Church 
Society,  for  the  holding  of  their  annual  society  picnic;  and  that 
there  was  no  drinking  or  disorderly  conduct,  except  such  as 
niight  have  been  caused  by  intoxicating  drinks  sold  in  saloons 
licensed  by  the  village. 

By  the  first  section  of  the  ordinance,  all  public  picnics  and 
open-air  dances  within  the  limits  of  the  village  are  declared  to 
be  nuisances.  And  by  section  2,  it  is  declared  to  constitute  a 
nuisance  for  any  person  to  use,  or  rent  to  be  used,  any  ground 
for  public  picnic  purposes  or  open-air  dances ;  or  to  allow  the 
use  of  such  property  for  any  purpose  by  which  disorderly  per- 
sons are  gathered  in  or  about  said  village. 

By  giving  the  first  instruction  for  the  plaintiff,  and  refusing 
the  first  and  second  instructions  for  the  defendant,  the  court, 
in  effect,  declared  all  public  picnics  and  open-air  dances,  re- 
gardless of  their  character,  to  be  nuisances,  and  that  it  was  im- 
material whether  they  were  conducted  in  a  quiet  and  orderly 
manner  or  otherwise ;  it  being  sufficient  to  show  that  the  de- 
fendant permitted  a  public  picnic  or  open-air  dance  to  be  held. 

To  this  view  we  are  unwilling  to  assent.  It  would  be  a 
startling  proposition  that  under  this  general  grant  of  power,  au- 
thorizing cities  and  villages  to  declare  what  shall  be  nuisances, 
they  could  prevent  the  people  from  assembling  in  a  peaceable 
and  orderly  manner,  on  suitable  occasions,  to  indulge  in  health- 
ful recreations  and  innocent  amusements.  It  is  difficult  to  see 
why  dancing  in  the  open  air  is  per  se  any  more  reprehensible, 
or  more  of  a  nuisance,  than  playing  at  leap  frog  or  lawn  tennis. 
The  groves  and  green  woods  are  nature's  own  temples,  to  which 
the  people  have  the  right  to  repair,  with  the  consent  of  the 
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owner,  for  rational  sports  and  social  intercourse,  provided  they 
do  not  disturb  the  public  peace,  nor  encroach  upon  private 
rights.  The  framers  of  the  constitution  inserted  in  that  in- 
strument a  clause  making  inviolate  the  right  of  the  people  to 
assemble  in  a  peaceable  manner  to  consult  for  the  common 
good,  to  make  known  their  opinions  to  their  representatives, 
and  to  apply  for  redress  of  their  grievances.  And  it  may  well 
be  supposed  that  they  would  have  added  the  right  to  assemble 
for  open-air  amusements,  had  any  one  imagined  that  the  power 
to  deny  the  existence  of  such  right  ^vould  ever  be  asserted  by 
a  municipal  corporation. 

The  question  now  presented  is  not  whether  municipal  cor- 
porations may  not  declare  riotous  and  disorderly  gatherings  to 
be  nuisances,  for  in  respect  to  such  gatherings  the  ordinance  is 
only  declaratory  of  the  common  law.  Thus  in  Eex  v.  Moore, 
3  Barn.  &  Adol.,  184  (23  Eng.  Com.  L.,  188),  where  the  indict- 
ment charged  the  defendant  with  keeping  certain  grounds  for 
the  use  of  persons  to  practice  rifle-shooting,  and  permitted  idle 
and  disorderly  persons,  armed  with  guns,  to  meet  there,  etc.. 
Lord  Tenterden  said :  "  If  a  person  collects  together  a  crowd 
of  people  to  the  annoyance  of  his  neighbors,  that  is  a  nuisance 
for  which  he  is  answerable.     And  this  is  an  old  principle." 

In  the  present  case  the  ordinance  declares  all  public  picnics 
and  open-air  dances,  nuisances,  however  quiet  and  orderly  they 
may  be.  In  "Wood  on  Nuisances,  sec.  27,  it  is  said :  "  The  ques- 
tion is  not  whether  an  act  has  been  declared  to  be,  but  does  it 
come  within  the  idea  of  a  nuisance  ? " 

Judge  Dillon,  in  his  work  on  municipal  corporations. (2d  ed.), 
sec.  37rt,  in  speaking  of  nuisances  and  of  the  power  of  munici- 
pal authorities  to  prevent  and  abate  them,  says :  "  This 
authority  may  be  constitutionally  conferred  on  the  incorpo- 
rated place,  and  it  authorizes  its  council  to  act  against  that 
which  comes  within  the  legal  notion  of  a  nuisance;  but  such 
power,  conferred  in  general  terms,  cannot  be  taken  to  author- 
ize the  extrajudicial  condemnation  of  that  as  a  nuisance  which 
in  its  nature,  situation  or  use  is  not  such,"  citing  numerous  au- 
thorities. 

Under  the  English  municipal  corporation  act,  where  the 
powers  conferred  are  similar  to  those  conferred  by  our  statute, 
it  is  held  that  the  power  to  suppress  nuisances  is  confined  to 
Vol.  V— 37 
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the  suppression  and  prohibition  of  acts  which,  if  done,  must 
necessarily  and  inevitably  cause  a  nuisance,  and  does  not  em- 
power the  council  to  impose  penalties  for  the  doing  of  things 
which  may  or  may  not  be,  a  nuisance  according  to  circum- 
stances. Addison  on  Torts,  54,  citing  Everett  v.  Orapes,  3  T.  E. 
(K  S.),  Q.  B.,  669 ;  Wanstead  Local  Bowrd  v.  Hill,  13  C.  B. 
(]Sr.  S.),  479;  and  see  also  Barst  i).  People,  51  111.,  286;  Welch  v. 
Stowell,  2  Doug.  (Mich.),  332;  Yates  v.  City  of  Mihoaukee,  10 
"Wall.,  497,  in  which  Mr.  Justice  Miller  said:  "  The  mere  dec- 
laration by  the  city  council,  that  a  certain  structure  was  an 
encroachment  or  obstruction,  did  not  make  it  a  nuisance  un- 
less it  in  fact  had  that  character."  It  is  unnecessary  to  cite 
other  cases  to  the  same  effect. 

In  North  Chicago  City  Railway  Co.  v.  Laks  View,  105  lU., 
207,  cited  by  appellant's  counsel,  the  town  passed  an  ordinance 
declaring  the  use  of  steam  as  a  motive  power  in  operating  the 
company's  railway  along  one  of  the  public  streets  of  the  town 
to  be  a  nuisance.  The  supreme  court  held  the  ordinance  valid, 
but  says :  "  We  do  not  at  all  question  the  proposition  that,  un- 
der a  general  grant  of  power  like  the  one  in  question,  town 
authorities  have  no  power  to  pass  an  ordinance  declaring  a 
thing  a  nuisance  which  is  clearly  not  one.  The  adoption  of 
such  an  ordinance  would  not  be  a  legitimate  exercise  of  the 
power  granted,  but  on  the  contrary  would  be  an  abuse  of  it." 
There  the  thing  complained  of  as  a  nuisance  could  by  no 
means  be  said  to  be  clearly  not  one.  On  the  contrary  it  is,  to 
say  the  least,  doubtful  whether  the  running  of  steam  cars  along 
the  public  streets  of  a  village  is  not  for  se  a  nuisance ;  and  the 
court  add:  "But  in  doubtful  cases,  where  a  thing  may  or 
may  not  be  a  nuisance,  depending  upon  a  variety  of  circum- 
stances requiring  judgment  and  discretion  on  the  part  of  the 
town  authorities  in  exercising  their  legislative  functions,  their 
action  under  such  circumstances  would  be  conclusive  of  the 
question." 

Our  conclusion  is  that  so  much  of  the  ordinance  as  declares 
all  public  picnics  and  open-air  dances,  regardless  of  their  char- 
acter, to  be  nuisances,  is  invalid,  and  that  the  court  erred  in  re- 
fusing to  so  instruct  the  jury.  Whether  the  gathering  on  July 
31st  was  of  such  a  character  as  to  bring  it  within  the  second 
clause  of  the  ordinance  which  declares  the  use  of  the  grounds 
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for  the  assembling  of  disorderly  persons,  etc.,  to  be  a  nuisance 
was  a  question  of  fact  for  the  jury,  to  be  decided  according  to 
the  evidence,  under  proper  instructions  by  the  court. 

For  the  errors  indicated,  the  judgment  below  is  reversed  and 
the  cause  remanded  for  a  new  trial. 

Reversed  and  remanded. 

McAllister  and  Bailey,  JJ.,  concurred. 

NoTB. —  The  following  opinion  by  Judge  W.  K.  McAllister  was  rendered 
in  the  criminal  court  of  Cook  county  in  the  case  of  Th^  City  of  Chicago  v. 
Potgieser,  August  13,  1878.  The  issues  involved  are  so  analogous  to  those 
presented  in  the  preceding  case  that  we  need  not  apologize  for  giving  it  in 
full  in  this  place.  The  novelty  of  the  question  and  the  high  standing  of 
the  learned  judge  entitles  it  to  respectful  attention  and  consideration : 

McAllister,  J. :  This  is  an  appeal  from  the  judgment  of  the  police  court 
imposing  a  fine  upon  the  defendant  for  having  nmsic  in  his  beer  hall  in  vio- 
lation, as  it  is  alleged,  of  section  6,  chapter  48,  of  Revised  Ordinances.  Upon 
the  stipulation  between  the  parties  as  to  all  the  facts,  the  case  is  submitted 
to  the  court  without  a  jury. 

It  appears  from  the  stipulation  that  defendant  erected  and  is  the  owner  of 
the  building ;  that  it  was  built  for  the  purpose  of  a  beer  saloon,  and  is  worth 
$30,000 ;  for  the  keeping  of  which  as  a  saloon  he  had  a  city  license ;  that  de- 
fendant had  therein  a  piano-forte  upoa  which  his  daughter  was  accustomed 
to  play,  and  she  also  sang. 

She  was  accompanied  with  a  violin  and  a  cornet.  In  this  way  music  was 
made  nightly  for  the  entertainment  of  defendant's  patrons,  there  being  no 
other  entertainment  or  exhibition.  These  are  all  the  facts,  and  the  question 
of  law  is  whether  a  mere  musical  performance,  such  as  described  above, 
free  from  everything  indecorous,  though  given  in  a  beer  hall  or  saloon, 
amounts  to  a  violation  of  the  ordinance  in  question,  and  subjects  the  pro- 
prietor to  a  penalty  and  forfeiture  of  his  license.  Section  6  reads:  "No 
person  or  persons  shall  be  allowed  to  give  concerts  and  exhibitions  of  any 
kind  in  any  Hoensed  saloon  or  grocery  within  the  city  of  Chicago,  and  any 
person  or  persons  violating  the  provisions  of  this  section  shall  be  fined  in  a 
sum  of  not  less  than  $5  nor  exceeding  $50,  and  shall  have  his  or  her  Ucense 
revoked,  in  the  discretion  of  the  mayor." 

It  is  a  general  rule  that  the  by-laws  or  ordinances  of  a  municipal  corpo- 
ration should  receive  not  a  strict,  but  a  reasonable  construction,  except 
where  they  define  offenses  amounting  to  misdemeanor,  or  are  highly  penal 
in  their  nature,  in  which  cases  they  will  be  strictly  construed,  and  naust 
clearly  embrace  the  offense  charged.  Kiiickly  v.  Com.,  1  B.  Monroe  (Ky,), 
361. 

In  the  case  under  consideration,  the  penalty  may  extend  to  $50  and  a  for- 
feiture of  license.  When  the  cost  of  a  license  is  considered  with  the  results 
of  its  revocation,  to  a  party  owning  such  a  building  and  constructed  for 
such  a  purpose  as  described  in  the  agreed  case,  this  ordinance  should  be  re- 
garded as  highly  penal  in  its  nature ;  and,  to  say  the  least,  the  offense,  as 
proven,  should  be  fairly  embraced  within  its  language  or  intent. 
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The  musical  performance  described  -was,  or  probably  does  fall  within  the 
meaning  of  the  word  concert,  according  to,its  common  acceptation ;  and  if 
the  language  had  been,  "  no  person  or  persons  shall  be  allowed  to  give  con- 
certs or  exhibitions  of  any  kind  in  any  licensed  saloon,''  etc.,  the  case  stated 
would  fall  within  the  prohibition.  But  such  is  not  the  language.  The 
word  "  concert "  is  connected  with  the  word  "  exhibition  "  by  the  copula- 
lative  conjunction  "  and,"'  so  that  the  clause  defining  the  offense  is,  "shall 
not  be  allowed  to  give  concerts  and  exhibitions  of  any  kind," —  that  is,  con- 
certs and  exhibitions  combined,  of  any  kind. 

It  is  well  known  as  a  matter  of  local  contemporaneous  history,  that,  at  the 
time  of  the  passage  of  this  ordinance,  low  and  degrading  shows  were  in- 
troduced in  certain  saloons,  called  "varieties,"  and  music  was  prostituted  to 
their  uses.  This  was  during  the  war,  and  the  ordinance  was  for  their  sup- 
pression.   They  were  clearly  embraced  within  its  terms. 

But  when  the  provisions  of  the  ordinance  are  considered,  it  is  plain  to  my 
mind  that  it  was  not  the  intention  of  the  council  to  prohibit  mere  musical 
performances  by  the  citizens  of  the  city,  unaccompanied  by  any  other  ex- 
hibitions, no  matter  how  high  the  order  of  the  music,  and  decorous  and 
chaste  its  character.  Nor  was  it  the  intention  of  the  legislature  to  confer 
any  such  power.  The  whole  power  is  conferred  in  the  words  in  subdivision 
12  of  section  8,  charter  of  1863:  "To  regulate,  license,  suppress  and  pro- 
hibit all  exhibitions  of  common  showmen,  shows  of  every  kind,  concerts  or 
musical  entertainments  by  itinerant  persons  or  companies."  Gary's  Revision, 
1866,  p.  S5. 

By  this  the  right  to  suppress  or  prohibit  concerts  or  musical  entertain- 
ments was  limited  to  those  by  itinerant  persons  or  companies,  which  im- 
pliedly excluded  the  right  to  do  so  as  to  citizens  not  belonging  to  the  class 
specified,  and  this  is  the  construction  the  council  put  upon  it,  when  they 
passed  the  ordinance  in  question  (see  Garj-'s  Laws,  1866,  p.  333),  the  first 
section  of  which  provides  for  licensing  shows,  exhibitions  and  musical  en- 
tertainments, but  the  council  added  this  proviso:  "Provided,  that  for  mu- 
sical parties  or  concerts  and  exhibition  of  paintings  or  statuary,  given  or 
made  by  citizens  of  this  city,  no  license  shall  be  required." 

As  the  ordinance  now  stands,  no  Ucense  is  required  for  a  musical  enter- 
tainment or  concert  by  the  citizens  of  the  city.  Nor  can  I  find  any  authority 
in  the  old  or  new  charter  to  suppress  or  prohibit  them  unless  they  partake 
of  a  disorderly  or  indecent  character.  And  why,  in  the  name  of  common 
sense,  should  any  such  authority  be  conferred?  Why,  as  we  are  nearingthe 
close  of  the  nineteenth  century,  should  the  heel  of  power  be  placed  upon 
one  of  the  noblest  arts  of  civilization? 

Any  person  conversant  with  the  history  of  civilization  in  Europe  and  in 
this  country  must  admit  that  of  all  the  productions  of  genius  within  the 
last  two  centuries,  none  have  contributed  more  toward  humanizing  and  re- 
fining the  people  than  those  of  the  great  masters  of  music.  They  have 
indeed  proved  benefactors  of  the  race.  And  it  may  be  safely  asserted  as  a 
fact  that  the  immortal  compositions  of  Handel,  Haydn,  Beethoven  and 
Mozart  alone  have  done  more  toward  inspiring  pure  and  lofty  religious  emo- 
tions in  the  human  heart,  than  all  the  utterances  of  dogmatic  theology,  sinca 
the  eldest  of  these  masters  was  born.  Shakspeare  and  Milton  —  one,  the 
poet  of  nature,  the  other  of  puritanism  —  have  both  evinced  in  their  v^rit- 
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ings  the  most  exquisite  and  tender  appreciation  of  music.  The  inspired 
Beethoven  believed  and  declared  that  music  was  a  higher  revelation  than 
science  or  philosophy.  Leoky,  a  writer  controlled  largely  by  the  philosophic 
faculty,  declares,  in  his  recent  work  on  English  history,  that  Handel  was,  in 
his  own  sphere,  among  the  master  intellects  of  mankind ;  that  his  name  can 
be  placed  little  below  those  of  Raphael  and  Phidias,  and  that  it  is  to  his 
sacred  music  that  his  pre-eminence  is  mainly  due.  Now  what  can  be  said  — 
rationally  and  divested  of  all  fanatical  tendencies  —  against  what  has  been 
urged  in  favor  of  musical  concerts?  I  have  yet  to  find  out  for  the  first  time 
that  any  statesman,  pubHoist  or  jurist  has  ever  claimed  that  chaste  musical 
entertainments  had  any  immoral  or  demoralizing  tendency. 

We  have  among  us  a  large  population  of  foreign  birth,  to  whose  native 
country  by  far  the  largest  proportion  of  the  world's  great  masters  of  music 
belonged.  That  nation  has  attained  the  very  highest  excellence  and  skill  in 
musical  instrumentation.  It  has  long  been  the  custom  of  that  people  to 
have  produced  in  their  beer  halls  and  gardens,  with  rare  skiU.  and  excellence, 
the  best  and  most  difficult  of  classical  music,  composed  chiefly  by  their  own 
countrymen  of  precious  memory.  This  custom  they  have  brought  here  and 
they  have  put  it  in  practice.  The  general  character  of  that  people  for 
peaceableness,  general  good  morals  and  thrift  is  conclusive  evidence  that 
the  custom  is  not  one  of  evil  tendency. 

And  it  seems  highly  repugnant  to  the  genius  of  free  institutions,  that  a 
custom,  fraught  vsrith  so  much  innocent  pleasure,  and  that  encourages  the 
development  of  an  art  which  ranks  equally  with  all  her  sister  ai-ts,  should 
be  brought  under  the  domination  of  the  police  instincts  of  the  human  soul, 
subjected  to  mere  brute  force.  Our  legislators,  both  in  the  legislature  and 
council,  acting  upon  an  enhghtened  policy  which  perceived  all  the  active 
agencies  tending  to  promote  the  advancement  of  civilization,  have  not 
undertaken  to  thus  abridge  the  natural  rights  of  our  citizens,  as  I  have  en- 
deavored, and  think  have,  conclusively  shown. 

The  judgment  of  the  poUce  court  wiU  be  reversed,  and  judgment  entered 
for  defendant. 


State  y.  Kantlee 
(33  Minn.,  69.) 


Oedinancb:  Charter  —  Intoxicating  liquors — License  —  Restricted  dis- 
trict. 

1.  City  charter  —  Meetings  of  city  council. — A  city  charter  requiring 
the  city  council  to  hold  "stated  meetings,"  but  making  no  provision 
as  to  the  manner  in  which  the  time  for  the  holding  of  such  meetings 
shall  be  fixed,  the  city  council  may,  upon  simple  motion,  prescribe  such 
time,  and  the  time  for  the  holding  of  stated  meetings  may  be  changed 
by  the  action  of  the  city  council  alone,  upon  mere  motion,  although  it 
had  been  previously  fixed  by  a  formal  resolution,  approved  by  the 
mayor,  and  published. 


582  AMERICAN  CRIMINAL  REPORTS. 

3.  That  pabt  of  ordinance  restricting  sale  or  liquor  to  districts 
DESIGNATED  BY  MAYOR,  UNCONSTITUTIONAL.— A  city  ordinance  pro- 
hibiting the  sale  of  liquor  without  a  license,  and  imposing  certain 
regulations  upon  the  business,  among  which  was  one  restricting  it  to 
certain  districts  of  the  city  to  be  designated  by  the  mayor,  considered 
unconstitutional  as  to  the  last-named  attempted  restriction,  but  other- 
wise valid. 

3.  Amendment  of  ordinance. — A  subsequent  amendment  of  the  uncon- 

stitutional portion  of  the  ordinance  —  the  amendment  designating  the 
districts  within  which  only  the  business  might  be  authorized  by  license — 
held  a  valid  amendment. 

4.  Sale  outside   op  district. — Under  such  an  ordinance,  selling  intox- 

icating liquor  outside  of  such  license  districts,  without  a  license,  con- 
stituted the  prescribed  offense  of  selling  without  a  Ucense. 

Appeal  from  an  order  of  the  Minneapolis  Municipal  Court. 

Frank  H.  Carleton  and  Judson  JV.  Gross,  for  the  state. 
Ohas.  A.  Ehert  and  John  H.  Long,  for  appellant. 

Dickinson,  J.  The  defendant  was  convicted  upon  a  prosecu- 
tion for  selling  intoxicating  liquor  without  a  license,  in  viola- 
tion of  an  ordinance  of  the  city  of  Minneapolis.  The  ordinance 
was  originally  enacted  in  April,  1884,  and  was  amended  in 
June,  1884.  The  grounds  upon  which  the  defendant  contests 
the  legality  of  the  conviction  may  be  thus  stated :  (1)  The 
amendatory  ordinance  was  not  legally  enacted,  because  its  first 
reading  was  not  at  a  legal  meeting  of  the  common  council; 

(2)  the  original  ordinance  was  unconstitutional  and  void,  and  it 
was  not  rendered  valid  by  the  amendment,  which  did  not,  in 
terms,  re-enact  the  original  ordinance,  but  merely  amended  the 
portions  of  it  which  had  involved  the  unconstitutional  features ; 

(3)  the  ordinance,  as  amended,  absolutely  prohibits  the  sale  of 
liquors  in  the  city  outside  of  certain  prescribed  districts,  and 
the  act  alleged  against  the  defendant,  being  done  outside  of 
such  districts,  did  not  constitute  the  offense  of  selling  without 
a  license. 

1.  The  charter  provides  (Sp.  Laws  1881,  oh.  76,  subch.  4,  sec. 
2)  that  "  the  city  council  shall  hold  stated  meetings,  and  the 
mayor  may  call  special  meetings  by  notice.  ...  It  shall 
determine  the  rules  of  its  own  proceedings,  and  have  power  to 
compel  the  attendance  of  absent  members."  No  provision  is 
made  as  to  the  manner  in  which  the  times  for  the  holding:  of 
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the  stated  meetings  of  the  council  shall  be  prescribed.  At  a 
legal  meeting  of  the  council  on  the  23d  of  April,  1884,  a  formal 
resolution  was  adopted,  designating  the  second  and  fourth 
Saturdays  of  each  month  as  the  times  for  holding  future 
stated  meetings.  This  resolution  was  approved  by  the  mayor, 
and  published  as  prescribed  by  the  charter  in  respect  to  all 
resolutions  and  ordinances.  At  a  regular  meeting,  on  the  30th 
of  April,  1884,  by  a  simple  motion,  then  passed,  the  council 
designated  the  first  and  third  Wednesdays  of  each  month  for 
the  holding  of  future  stated  meetings.  The  amendatory  ordi- 
nance was  first  introduced  and  read  at  a  meeting  held  on  the 
first  Wednesday  of  June,  1884  (June  4th).  The  legality  of 
this  meeting,  as  a  stated  meeting,  is  called  in  question.  In 
the  absence  of  any  provision  designating  the  manner  in  which 
the  times  for  holding  stated  meetings  of  the  council  should  be 
fixed,  the  city  council  had  the  power  of  determination.  It  re- 
quired only  such  action  on  their  part  as  expressed  the  will  of 
that  body.  No  more  was  required  than  the  adoption  of  a  sim- 
ple motion.  Approval  by  tlie  mayor  and  publication  were 
both  unnecessary,  and  added  nothing  to  the  force  of  the  adop- 
tion of  the  resolution  by  the  council.  The  council  was  in  no 
measure  divested  of  the  power  of  determination  which  the 
charter,  in  effect,  confers  solely  upon  it,  by  the  fact  that  the 
mayor  had  formally  approved  its  first  action  in  the  premises ; 
nor  did  the  fact  that  the  will  of  the  council  had  been  expressed 
in  the  form  of  a  resolution,  and  had  been  published,  render 
necessary  that  in  all  subsequent  action  taken  by  that  body  the 
same  formalities  should  be  observed.  The  meeting  of  June  4th 
was  therefore  a  legal  stated  meeting  of  the  city  council. 

2.  The  principal  ground  upon  which  it  is  claimed  that  the 
ordinance,  as  amended,  is  void,  rests  upon  the  fact,  declared  by 
this  court  in  In  re  Wilson,  32  Minn.,  145,  that  section  9  of  the 
original  ordinance  was  unconstitutional,  in  that  it  delegated 
to  the  mayor  the  duty  of  designating  the  "  active  patrol  dis- 
tricts," outside  of  which  it  was  in  effect  declared  by  the  ordi- 
nance that  the  selling  of  liquor  should  not  be  authorized  by 
license.  It  is  contended  that,  section  9  of  the  original  ordi- 
nance being  void,  the  attempted  amendment  of  it  by  an  ordi- 
nance in  terms  striking  out  that  section,  and  in  place  thereof 
declaring  the  territory  which  should  constitute  the  "patrol 
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districts,''  was  also  void.  It  may  be  conceded,  without  consid- 
eration, that  if  the  entire  original  ordinance  had  been  void, 
either  because  of  some  defect  in  the  mode  of  its  enactment,  or 
from  any  other  cause,  the  mere  amendment  of  section  9  would 
not  have  been  effectual  to  create  a  valid  and  enforceable  ordi- 
nance. Beyond  this  the  authorities  cited  by  appellant  do  not 
go.  But  that  the  invalidity  of  section  9  had  not  the  effect  to 
render  invalid  the  whole  ordinance  is  apparent  from  a  con- 
sideration of  the  terms  of  the  ordinance,  and  from  the  obvious 
intention  of  the  city  council. 

The  ordinance  was  enacted  pursuant  to  legislative  authority 
(Sp.  Laws,  ch.  T6,  subch.  4,  sec.  5)  to  "license  and  regulate 
.  .  .  all  persons  vending  .  .  ."  intoxicating  liquors,  and 
to  "  restrain  any  person  from  vending  .  .  .  unless  duly 
licensed  by  the  city  council."  We  will  indicate  in  general 
terms  the  principal  provisions  of  the  ordinance.  Section  1  of 
the  ordinance  enacts  that  no  person  shall  sell,  etc.,  within  the 
city  "  without  first  having  obtained  a  license  therefor  in  the 
manner  herein  provided."  Section  2  designates  several  classes 
of  persons  to  whom  it  is  declared  that  no  licenses  shall  be 
granted,  such  as  minors,  those  who  have  been  convicted  of 
violations  of  the  ordinance  or  have  had  a  license  revoked, 
those  who  intend  to  carry  on  the  business  as  agents  for  other 
persons  or  within  a  prescribed  distance  of  a  public  school 
building,  etc.  (subdivision  9),  those  who  intend  to  carry  on  the 
business  "  outside  of  those  districts  in  said  city  which  shall 
hereafter  be  designated  and  known  as  active  patrol  districts, 
to  be  designated  as  hereinafter  required."  Section  3  is  to  the 
effect  that  any  person  desiring  a  license  shall  make  an  affida- 
vit stating,  among  other  things  specified,  his  name,  age  and 
place  of  residence,  the  exact  place  where  he  proposes  to  carry 
on  the  business,  and  whether  he  proposes  to  conduct  it  for 
himself  or  as  agent  for  another,  whether  he  has  been  convicted 
of  a  violation  of  the  ordinance  or  has  had  a  license  revoked, 
whether  his  place  of  business  is  to  be  within  the  prescribed 
distance  from  any  public  school  building,  etc.,  and  (subdivision 
10)  whether  or  not  the  proposed  place  of  business  is  within 
those  districts  Avhich  have  been  duly  designated  as  active  patrol 
districts.  Section  4  requires  the  filing  of  this  affidavit  and  of 
a  prescribed  bond.     Section  8  requires  the  payment  of  a  pre- 
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scribed  license  fee.  Section  9  delegates  to  the  mayor  tlie  duty 
of  designating  the  active  patrol  districts,  which  designation  is 
to  be  submitted  to  the  city  council  for  its  approval.  ]^o  time 
is  prescribed  when  or  within  which  such  designation  shall  be 
made.  Section  10  provides  that  every  saloon  and  the  bar  of 
every  inn,  and  other  places  where  liquors  are  sold  by  the  glass, 
shall  be  closed  on  Sundays,  and  on  state  and  city  election  days, 
and  forbids  the  sale  of  spirituous  liquors  on  these  days ;  forbids 
the  sale  to  minors  or  habitual  drunkards ;  declares  that  gam- 
bling shall  not  be  permitted  in  places  where  liquor  is  sold,  and 
that  prostitutes  and  persons  of  evil  name  shall  not  be  employed 
in  or  allowed  to  frequent  such  places ;  forbids  the  sale  of  liquors 
during  certain  hours  of  the  night,  and  imposes  other  restric- 
tions and  regulations.  Section  14  imposes  a  penalty  for  the 
violation  of  any  of  the  provisions  of  the  ordinance. 

It  is  apparent  from  the  terms  of  the  enactment  that  the  city 
council  intended  it  to  be  effectual  to  confine  the  traffic  in  spir- 
ituous liquors  within  the  limits  of  the  city  to  those  who  should 
be  specially  authorized  by  license  to  engage  in  it,  and  to  ordain 
certain  conditions  with  respect  to  the  granting  of  licenses,  and 
certain  regulations  and  restrictions  pertaining  to  the  business. 
It  was  contemplated  as  one  means  of  regulating  the  traffic, 
even  in  the  hands  of  licensees,  that  it  should  be  confined  to  de- 
fined districts  of  the  city,  to  be  specifically  designated,  and  it 
was  with  a  view  to  the  accomplishment  of  this  purpose  that 
section  9  was  enacted,  providing  for  the  appointment  of  those 
districts  by  the  mayor.  The  enactment  of  subdivision  9  of  sec- 
tion 2,  and  subdivision  10  of  section  3,  was  directed  to  the  same 
end.  These  subdivisions  were  so  intimately  related  to  the  pro- 
visions of  section  9,  that,  in  the  absence  of  any  other  ordinance 
defining  the  patrol  districts,  they  could  be  operative  only  in 
connection  with  that  section.  The  provision  made  by  section  9 
for  determining  the  districts  within  which  it  was  intended  to 
confine  the  traffic  being  void,  the  subdivisions  just  referred  to 
were  necessarily  inoperative,  and  incapable  of  enforcement. 
Thus  the  purpose  of  the  council,  of  local  restriction,  which  was 
sought  to  be  carried  into  effect  by  those  divisions  of  the  ordi- 
nance, failed  of  accomplishment.  But  this  fact  affords  no  suf- 
ficient reasons  for  a  judicial  declaration  that  the  remaining 
portion  of  the  enactment  should  not  be  enforced.     The  pro- 
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hibition  against  selling  liquors  within  the  city  limits  without  a 
license  is  distinct,  absolute,  unqualified  and  apparently  in  no 
manner  dependent  upon  the  provisions  with  respect  to  local 
restriction.  The  same  may  be  said  of  the  other  portions  of 
the  ordinance  which  prescribe  conditions  with  respect  to  the 
granting  of  licenses,  and  impose  numerous  regulations  and 
restrictions  concerning  licensees  and  their  business. 

Disregarding  as  invalid  and  inoperative  those  provisions  of 
the  ordinance  above  referred  to,  which  are  directed  to  the  end 
of  local  restriction,  the  remainder  may  stand  as  a  complete 
ordinance,  clearly  expressing  the  intention  of  the  legislative 
body  enacting  it,  and  capable  of  being  carried  into  full  effect. 
It  is  not,  either  in  the  nature  of  its  provisions  or  in  its  struct- 
ure, made  dependent  upon  section  9.  The  provisions  and  the 
purposes  of  the  main  body  of  the  ordinance,  and  of  that  por- 
tion which  is  invaUd  and  not  enforceable,  are  distinct  and 
separable ;  the  failure  of  the  latter  does  not  modify  the  opera- 
tion or  affect  the  construction  of  that  which  remains.  There 
is  no  reason  apparent  to  justify  a  court,  in  the  exercise  of 
its  duty  of  construing  and  enforcing  the  law,  in  the  conclusion 
that  the  city  council  would  not  have  enacted  the  ordinance 
prohibiting  the  sale  of  intoxicating  liquors  without  a  license, 
and  imposing  the  regulations  and  restrictions  there  declared, 
except  in  connection  with  the  provisions  of  local  restriction. 
That  the  city  council  did  enact  such  an  ordinance,  and  that  its 
provisions  were  not  apparently  in  any  way  dependent  upon  the 
accomplishment  of  the  purpose  of  local  restriction,  is  suiRcient 
to  indicate  our  duty  to  give  effect  to  the  law.  As  we  construe 
the  ordinance,  the  case  is  quite  within  the  principles  which, 
according  to  the  authorities,  sustain  the  enactment,  except  only 
as  to  those  provisions  which  were  in  themselves  void.  Com.  v. 
Ilitohings,  5  Gray,  482 ;  State  v.  Wheeler,  25  Conn.,  290 ;  Gordon 
V.  Gomes,  47  JST.  Y.,  608,  615,  617;  PeopU  v.  Briggs,  50  N.  Y., 
553,  565,  566;  Mayor  v.  Deohert,  32  Md.,  369;  Lynch  v.  The 
Economy,  27  Wis.,  69 ;  Tiernan  v.  Rinher,  102  U.  S.,  123 ;  Cooley, 
Const.  Lim.,212. 

There  is  another  reason  contributing  to  the  conclusion  that 
the  city  council  are  to  be  regarded  as  having  intended  that  the 
ordinance  should  go  into  effect  independently  of  those  provis- 
ions becoming  operative  which  were  designed  to  restrict  the 
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business  to  defined  limits  within  the  city.  By  its  terms  the 
ordinance  was  to  "  take  effect  and  be  in  force  from  and  after 
its  publica,tion ; "  while  the  time  when  the  restriction  of  the 
traffic  to  defined  districts  should  become  effective  was  not  fixed, 
but  was  left  to  depend  upon  the  future  action  of  the  mayor, 
and  the  approval  of  that  action  by  the  city  council. 

Our  conclusion  is  that  the  unconstitutionality  of  section  9 
resulted  only  in  rendering  the  ordinance  ineffectual  as  to  the 
appointment  of  patrol  districts,  and  the  restricting  of  the  busi- 
ness by  licensees  to  such  districts,  and  that  as  to  the  rest  the 
ordinance  was  valid.  This  being  so,  the  amendment  in  ques- 
tion was  effectual  which  enacted  that  section  9  should  be  stricken 
out,  and  properly  designated  certain  portions  of  the  city  as 
active  patrol  districts,  and  so  amended  subdivision  9  of  section 
2  as  to  make  it  conformable  to  the  change  thus  effected.  The 
ordinance  was  fitly  entitled  "An  ordinance  to  license  and  regu- 
late all  persons  vending,"  etc. 

3.  Under  the  ordinance  as  amended  the  defendant  was  prop- 
erly charged  and  convicted  of  the  offense  of  selling  without  a 
license.  The  restriction  of  the  business  to  defined  districts 
within  the  city  is  a  proper  regulation  of  the  traffic  (In  re  Wil- 
son, 32  Minn.,  145),  which  all  licensees  may  be  required  to 
observe.  As  a  means  of  securing  conformity  with  tliis  regula- 
tion, applicants  for  license  are  required,  among  other  things,  to 
state  whether  or  not  the  place  where  they  intend  to  carry  on 
the  business  is  within  the  now  properly  designated  districts, 
and  if  it  thus  appears  that  the  applicant  intends  to  disregard 
the  restriction  and  to  sell  outside  of  those  limits,  it  is  declared 
in  effect  that  no  license  shall  in  such  case  be  granted.  The 
effect  of  this  is  not  to  render  inoperative,  or  impossible  to  be 
complied  with,  the  requirement  that  all  persons  wlio  would  en- 
gage in  the  business  within  the  city  shall  procure  a  license 
therefor.  This  part  of  the  ordinance  prevents  from  obtaining 
a  license  only  such  persons  as  refuse  to  comply  with  the  regu- 
lation ordained  with  reference  to  the  places  where  the  business 
may  be  carried  on.  Selling  without  a  license  is  within  the 
distinct  prohibition  of  the  enactment,  and  it  is  not  material 
that  no  license  could  have  been  procured  authorizing  the  busi- 
ness to  be  carried  on  at  that  place  within  the  city  where  the 
sale  charged  was  made.     State  v.  Langdon,  31  Minn.,  316. 
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This  decision  is  not  opposed  to  that  in  State  v.  Hanley,  25  Minn., 
429,  relied  upon  by  the  appellant.  That  case  is  not  applicable 
as  authority  here.  See  comment  upon  that  case  in  State  v. 
La/ngdon,  supra.     Order  and  judgment  affirmed. 


State  v.  Mace, 

(76  Maine,  64.) 

Pbrjuet:  Indictment  —  Statutory  form,  when  insufficient. 

1.  INSUFFICIENCT  OF  INDICTMENT. —  An  indictment  in  which  the  defendant 

is  charged  with  having  committed  the  crime  of  perjury  "by  falsely 
swearing  to  material  matter  in  a  writing  signed  by  him,"  is  insuffi- 
cient, even  after  verdict  of  guilty. 

2.  Same  —  Must  show  that  a  crime  has  been  committed.—  The  legis- 

lature cannot  make  valid  and  sufficient  an  indictment  in  which  the 
accusation  is  not  set  forth  with  sufficient  fullness  to  enable  the  accused 
to  know  with  reasonable  certainty  what  the  matter  of  fact  is  which 
he  must  meet,  and  enable  the  court  to  see,  without  going  out  of  the 
record,  that  a  crime  has  been  committed. 
8.  Same.—  The  form  of  an  indictment  for  perjury  prescribed  in  R.  S.,  oh. 
123,  sec.  5,  is  not  sufficient  to  meet  the  requirements  of  the  constitu- 
tion. 

On  exceptions. 

George  P.  Button,  county  attorney,  for  the  state. 
R.  D.  Hadlock,  for  the  defendant. 

Walton,  J.  The  defendant  is  charged  with  having  com- 
mitted the  crime  of  perjury  "  by  falsely  swearing  to  material 
matter  in  a  writing  signed  by  him."  The  indictment  makes 
no  mention  of  the  character  or  purpose  of  the  writing.  'Eov 
does  it  state  what  the  matter  falsely  sworn  to  was.  Nor  does 
it  contain  any  averments  which  will  enable  the  court  to  deter- 
mine that  the  oath  was  one  authorized  by  law.  The  question 
is  whether  such  an  indictment  can  be  sustained.  "We  think  it 
cannot.  It  does  not  contain  sufficient  matter  to  enable  the 
coujt  to  render  an  intelligent  judgment.  The  recital  of  facts 
is  not  sufficient  to  show  that  a  crime  has  been  committed.  AH 
that  is  stated  may  be  true,  and  yet  no  crime  have  been  com- 
mitted.    The  character  of  the  writing  is  not  stated,  nor  its 
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purpose;  nor  tlie  use  made,  or  intended  to  be  made,  of  it.  For 
aught  that  appears,  it  may  have  been  a  voluntary  affidavit  to 
the  wonderful  cures  of  a  quack  medicine.  Such  an  affidavit, 
as  every  lawyer  knows,  could  not  be  made  the  basis  of  a  con- 
viction for  perjury.  In  the  language  of  our  statute  defining 
perjury,  it  is  only  when  one  who  is  required  to  tell  the  truth  on 
oath  or  affirmation  lawfully  administered,  wilfully  and  corruptly 
swears  or  affirms  falsely  to  material  matter,  in  a  proceeding 
before  a  court,  tribunal  or  officer  created  by  law,  that  he  is 
guilty  of  perjury.  E.  S.,  ch.  122,  sec.  1.  The  oath  must  be 
one  authorized  or  required  by  law,  to  constitute  perjury. 
Swearing  to  an  extrajudicial  affidavit  is  not  perjury.  And 
the  indictment  must  contain  enough  to  show  that  the  oath  was 
one  which  the  law  authorized  or  required,  or  it  will  be  defect- 
ive and  clearly  insufficient,  even  after  verdict ;  for  the  verdict 
will  affirm  no  more  than  is  stated  in  the  indictment;  and  if  the 
indictment  does  not  contain  enough  to  show  that  perjury  has 
been  committed,  a  verdict  of  guilty  will  not  aid  it.  We  think 
the  indictment  in  this  case  is  fatally  defective  in  not  setting 
out  either  the  tenor  or  the  substance  of  the  writing  sworn  to 
by  the  accused,  to  the  end  that  the  court  might  see  whether  it 
was  one  in  relation  to  whicli  perjury  could  be  committed. 

Besides,  the  writing  referred  to  in  the  indictment  may  (and 
it  would  be  strange  if  it  did  not)  contain  more  than  one  state- 
ment in  relation  to  matters  of  fact.  The  grand  jury,  upon  the 
evidence  before  them,  may  have  come  to  the  conclusion  that 
the  statement  in  relation  to  one  of  these  matters  of  fact  was 
false,  and  thereupon  voted  to  indict  the  defendant,  while  the 
traverse  jury,  upon  the  evidence  before  them,  may  have  come 
to  the  conclusion  that  the  statement  in  relation  to  that  matter 
was  true,  but  that  some  other  statement  contained  in  the  writ- 
ing was  false,  and  thereupon  convicted  the  defendant  of  per- 
jury in  swearing  to  the  latter  statement ;  and  thus  the  defendant 
would  be  convicted  upon  a  matter  in  relation  to  which  he  had 
never  been  indicted  by  the  grand  jury.  Surely  an  indictment 
which  Avill  permit  of  such  a  result  cannot  be  sustained. 

True  the  form  followed  in  this  case  is  one  established  by  leg- 
islative authority.  But  the  authority  of  the  legislature  in  such 
cases  is  limited.  Undoubtedly  the  legislature  may  abbreviate, 
simplify,  and  in  many  other  respects  modify  and  change,  the 


590  AMERICAN  CRIMINAL  REPORTS. 

forms  of  indictments ;  but  it  cannot  make  valid  and  suflScient 
an  indictment  in  which  the  accusation  is  not  set  forth  with 
sufficient  fullness  to  enable  the  accused  to  know  with  reason- 
able certainty  what  the  matter  of  fact  is  which  he  has  got  to 
meet,  and  enable  the  court  to  see,  without  going  out  of  the 
record,  that  a  crime  has  been  committed.  This  the  constitu- 
tion of  the  state  forbids ;  and  to  that  instrument  the  legislature 
as  well  as  all  other  tribunals  must  conform.  The  authority  of 
the  legislature  in  this  particular,  and  the  extent  to  which  it  may 
go  in  establishing  forms,  has  been  judicially  determined  in  this 
state,  and  the  arguments  pro  and  con  need  not  be  repeated 
here.     We  refer  to  State  v.  Learned,  47  Maine,  426. 

The  common  law  required  indictments  for  perjury  to  be 
drawn  with  great  nicety  and  fullness  —  more  so,  it  is  beheved, 
than  the  purposes  of  justice  required, —  and  the  result  was 
that  but  few  such  indictments  proved  to  be  sufficient  when 
subjected  to  a  close  and  searching  examination.  To  avoid  this 
inconvenience,  the  legislature,  in  1865,  enacted  two  forms, 
which  it  declared  should  be  sufficient.  The  first  related  to 
perjury  committed  by  persons  testifying  orally  before  some 
court  or  other  tribunal,  and  although  much  briefer  than  would 
have  answered  by  the  strict  rules  of  the  common  law,  it  was 
held  sufficient  in  State  v.  Corson,  59  Maine,  137.  The  second 
related  to  perjury  committed  in  swearing  to  some  writing  in 
relation  to  which  an  oath  is  authorized  or  required  by  law ; 
and  the  sufficiency  of  this  latter  form  is  now  for  the  first  time 
before  the  law  court  for  consideration ;  and,  for  the  reasons 
already  stated,  and  to  be  found  more  fully  stated  in  the  case 
cited  {State  v.  Learned,  47  Maine,  426),  we  are  forced  to  the 
conclusion  that  it  is  not  sufficient;  that  the  legislature,  in  its 
laudable  desire  to  prune  away  the  great  prolixity  of  the  forms 
required  by  the  common  law,  cut  too  deep,  and  did  not  leave 
enough  to  meet  the  requirements  of  the  constitution  of  the 
state. 

Exceptions  sustained.     Judgment  arrested. 

Petees,  C.  J.,  Danfoeth,  Yiegin  and  Libbet,  JJ.,  concurred. 
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State  v.  Petbes. 

(57  Vt.,  86.) 

Peejuey:  Indictment, 

Towns  are  required  by  statute  to  elect  annually  three,  four  or  five  listers, 
who  constitute  a  board,  a  majority  of  which  is  essential  to  legal  ac- 
tion; one  acting  alone  has  no  jurisdiction;  his  acts  would  be  void; 
hence,  an  indictment  charging  a  lister  with  perjury,  in  that  he  had 
violated  his  ofHcial  oath,  is  defective  without  allegation  of  the  election 
of  the  requisite  nimiber  of  listers,  and  that  they  qualified  and  acted  as 
such. 

Indictment  charging  the  respondent  with  perjury  for  violat- 
ing the  official  oath  as  lister.  Heard  on  demurrer  to  the  in- 
dictment, December  term,  1883,  Orange  county,  Eowell,  J., 
presiding.    Demurrer  overruled. 

A.  M.  Dickey  and  John  H.  Watson,  for  the  respondent. 
J.  K.  Darling,  state's  attorney,  for  the  state. 


The  opinion  of  the  court  was  delivered  by 


Taft,  J.  This  case  was  heard  upon  demurrer  to  an  indict- 
ment charging  the  respondent  with  having  violated  the  oath 
taken  by  him  as  lister  for  the  town  of  Bradford  in  the  year 
1881.  It  is  alleged  in  the  indictment  that  the  respondent, 
Dudley  K.  Andross,  and  Preston  S.  Ohamberlin,  were  duly 
elected  listers  at  the  annual  March  meeting  in  that  year.  It 
is  not  alleged  that  either  Andross  or  Ohamberlin  ever  qualified 
or  acted  as  such.  It  is  claimed  that  the  want  of  such  allega- 
tion renders  the  indictment  defective.  Section  2658,  Revised 
Laws,  provides  that  towns  shall  choose  annually  three,  four  or 
five  listers,  and  the  number  so  chosen  have  joint  authority  to 
proceed  in  the  discharge  of  their  duties  by  preparing  the  an- 
nual lists.  The  concurrence  of  a  majority  of  the  board  is  suf- 
ficient (E.  L.,  sec.  3),  and  is  required  in  all  cases.  The  listers 
act  as  a  board ;  and  in  order  to  give  them  jurisdiction  of  the 
matters  before  them,  it  is  essential  that  the  requisite  number 
should  be  chosen  and  qualified.  If  a  town  chooses  but  one 
lister,  it  is.  evident  that  he  alone  has  no  authority  to  act  in,  or 
jurisdiction  of,  the  matters  which  should  properly  come  be- 
fore the  board.    And  until  the  legal   number  of  listers  is 
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duly  chosen  and  qualified,  one  member  cannot  commit  the 
crime  of  perjury  by  violating  the  oath  required  to  be  taken. 
His  acts  would  be  null  and  void  in  every  respect.  "We  are  not 
called  upon  to  decide  what  the  effect  of  electing  only  a  major 
part  of  the  board  would  be,  as  there  is  no  allegation  that  any 
one,  save  the  respondent,  ever  qualified  or  acted  as  lister.  It 
is  an  essential  requisite  in  every  indictment,  that  all  matters 
material  to  constitute  the  particular  crime  charged  should  be 
positively  and  distinctly  alleged.  In  State  v.  Fox,  15  Vt.,  22, 
the  respondent  was  indicted  under  a  statute  imposing  a  pen- 
alty upon  each  person  of  a  company  of  players  who  should 
exhibit  tragedies,  etc.  There  was  no  allegation  that  Fox  was 
one  of  a  company ;  and  the  court  said  that  no  single  individ- 
ual unconnected  with  others  could  commit  the  offense,  and  ad- 
judged the  indictment  insufficient.  The  election,  qualification 
and  action  of  a  board  of  listers  —  an  essential  ingredient  con- 
stituting the  offense  —  not  being  alleged,  the  indictment  is 
defective.  The  judgment  of  the  county  court  is  reversed,  the 
demurrer  sustained,  the  indictment  adjudged  insufficient  and 
the  respondent  discharged. 


People  v.  Mess. 
(65  Cal.,  174.) 


Praotioe:  Appaal  —  Order  finding  time  of — Sentence  before  time  provided 

by  law. 

An  order  of  court  fixing  the  time  of  sentence,  after  conviction  of  felony, 
is  not  an  appealable  order,  and  an  exception  taken  to  such  order,  be- 
cause it  proTided  for  a  aentence  before  the  time  provided  by  law,  is  not 
reviewable  in  the  supreme  court. 

Appeal  from  the  Superior  Court  of  the  City  and  County  of 
San  Francisco. 

K  A.  JlornUower,  for  appellant. 
Attorn&y- General  Marshall,  for  respondent. 

Eoss,  J.  A  verdict  finding  the  defendant  guilty  of  the  crime 
of  forgery  was  returned  and  entered  in  the  superior  court  of 
the  city  and  county  of  San  Francisco  on  the  25th  day  of  Octo- 
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ber,  1883.  The  court  thereupon  appointed  October  2i,  1883, 
as  the  time  for  pronouncing  the  sentence  of  the  law,  and  on 
the  said  27th  day  of  October  sentenced  the  defendant  to  im- 
prisonment in  the  state  prison  at  San  Quentin  for  the  term  of 
seven  years.  It  is  claimed  by  counsel  for  appellant  that  the 
sentence  so  imposed  was  contrary  to  law,  in  that  two  days  had 
not  elapsed  between  the  rendition  of  the  verdict  and  the  pro- 
nouncing of  sentence. 

Section  1191  of  the  Penal  Code  reads : 

"  After  a  plea  or  verdict  of  guilty,  or  after  a  verdict  against 
the  defendant  on  the  plea  of  a  former  conviction  or  acquittal, 
if  the  judgment  be  not  arrested  or  a  new  trial  granted,  the 
court  must  appoint  a  time  for  pronouncing  judgment,  which,  in 
cases  of  felony,  must  be  at  least  two  days  after  the  verdict,  if 
the  court  intend  to  remain  in  session  so  long ;  but  if  not,  then 
at  as  remote  a  time  as  can  reasonably  be  allowed." 

The  intention  of  the  "  court "  is  known  to  the  judge  only, 
and  there  is  no  mode  by  which  we  can  say  he  did  not  intend 
to  remain  in  session  "  so  long."  It  is,  perhaps,  for  this  reason 
that  no  exception  is  allowed  by  statute*to  the  order  fixing  the 
time  for  sentence.  Penal  Code,  §§  1172,  1173.  No  such  ex- 
ception being  allowed,  the  order  is  not  reviewable  here.  It 
should  be  added,  however,  that  there  was  no  objection  on  the 
part  of  the  defendant  to  the  shortness  of  time,  when,  on  the 
25th  of  October,  the  court  below  appointed  the  27th  for  pro- 
nouncing sentence ;  nor  was  there  any  such  objection  made 
when,  on  the  day  appointed,  the  defendant  was  called  for 
sentence.  Had  defendant  made  it  appear  to  the  court  that  the 
time  appointed  was  less  than  two  days  after  the  rendition  of 
the  verdict,  and  the  court  intended  to  remain  in  session  so  long, 
the  time  for  pronouncing  sentence  would  doubtless  have  been 
fixed  at  least  two  days  after  the  rendition  of  the  verdict. 

Our  conclusion  is  that  the  judgment  of  October  27,  1883,  is 
a  valid  judgment,  and  that  the  defendant  is  legally  in  custody 
under  it.  It  results  that  the  proceedings  subsequently  taken  in 
the  superior  court,  looking  to  a  resentence  of  the  defendant, 
were  void. 

Judgment  of  October  27,  1883,  afiirmed,  and  judgment  of 
November  13,  1883,  reversed. 

McKee,  J.,  and  MoKinstey,  J.,  concurred. 
Vol.  V— 88 
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State  v.  Keppee. 

(65  Iowa,  745.) 

Practice  :  Burglary  —  Examination  of  witnesses  not  before  grand  jury  — 
Evidence  —  Identity  —  Guilty  knowledge  —  Proof  of  other  crime. 

1.  Examination  of  witnesses  not  bepoee  grand  jtjey. —  Defendant 
was  indicted  for  burglary  by  the  grand  jury,  without  examination  of 
witnesses,  but  on  minutes  of  testimony  given  before  a  committing  mag- 
istrate on  prehminary  examination,  which  were  returned  to  the  dis- 
trict court  without  the  certificate  required  by  Code,  §  4243,  and  the 
district  attorney  failed  to  serve  defendant  with  any  notice  stating  the 
names  of  the  witnesses  whom  he  would  examine  in  support  of  the  in- 
dictment, and  the  substance  of  the  testimony  they  would  give.  On 
the  trial  defendant  objected  to  the  examination  of  the  witnesses  be- 
cause they  had  not  been  sworn  and  examined  before  the  grand  jury, 
and  the'  paper  purporting  to  be  the  minutes  of  the  evidence  was  not 
authenticated  by  the  certificate  of  the  magistrate.  Held,  that  the  state 
was  entitled  to  examine  the  witnesses,  in  support  of  the  indictment. 

3.  Evidence  of  identity— Res  gest^. — There  being  sufficient  evidence 
to  identify  defendant  as  the  person  who  broke  into  the  witness'  house, 
the  admission  of  what  was  said  by  defendant  to  procure  an  entrance 
was  proper  as  part  of  the  res  gestae. 

3.  Knowledge  op  defendant  of  money  being  kept  in  house  bur- 

glarized.—  On  a  trial  for  burglary,  evidence  that  the  defendant  tnew 
that  there  was  money  in  the  house  broken  into  is  admissible,  and  may 
be  considered  by  the  jury  in  determining  whether  he  was  the  person 
who  broke  and  entered  it. 

4.  Proof  of  other  crime. —  When  the  fact  is  proven  that  the  particular 

crime  charged  in  the  indictment  was  committed  by  some  person,  evi- 
dence which  tends  to  identify  the  accused  as  the  person  who  commit- 
ted it  is  relevant  to  the  issue,  and  is  admissible,  even  though  it  tends 
also  to  prove  the  commission  of  a  distinct  crime  from  that  charged  in 
the  indictment,  or  a  different  motive  from  that  alleged. 

Appeal  from  Henry  District  Court. 

The  defendant  was  convicted  of  the  crime  of  burglary,  and 
sentenced  to  a  term  of  imprisonment  in  the  penitentiary,  and 
from  this  judgment  he  appeals. 

Z.  G.  &  L.  A.  Palmer.,  for  defendant. 

Smith  MoPherson,  attorney-general,  for  the  state. 

Eeed,  J.  I.  There  was  a  preliminary  examination  of  the 
defendant  on  the  charge,  and  he  was  held  to  answer  the  same. 
The  papers  relating  to  the  examination,  which  were  returned 
by  the  magistrate  to  the  district  court,  were  at  the  proper  time 
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submitted  to  the  grand  jury.  Among  these  papers  was  what 
purported  to  be  the  minutes  of  the  evidence  given  by  the  wit- 
nesses who  were  examined  on  the  preliminary  examination, 
but  no  certificate  of  the  magistrate  to  the  truth  of  the  minutes 
was  attached  thereto,  as  required  by  Code,  §  4242.  The  wit- 
nesses Avere  not  called  before  the  grand  jury  for  examination, 
but  the  indictment  was  found  on  the  minutes  of  evidence,  and 
the  district  attorney  did  not  serve  the  defendant  with  any 
notice  stating  the  names  of  the  witnesses  Avhom  he  would  ex- 
amine in  support  of  the  indictment,  and  the  substance  of  the 
testimony  they  would  give.  On  the  trial  defendant's  counsel 
objected  to  the  examination  of  the  witnesses  in  support  of  the 
indictment,  and  moved  the  court  to  exclude  their  testimony  on 
the  ground  that  they  had  not  been  sworn  and  examined  before 
the  grand  jury,  and  the  papers  purporting  to  be  the  minutes 
of  the  evidence  on  the  preliminary  examination  were  not  au- 
thenticated by  the  certificate  of  the  magistrate.  This  objec- 
tion was  overruled  by  the  court,  and  the  witnesses  were 
examined  and  gave  testimony  in  support  of  the  indictment. 

Before  the  enactment  of  chapter  130,  Laws  of  the  Eighteenth 
General  Assembly,  an  indictment  could  be  found  only  upon 
evidence  given  by  witnesses  produced,  sworn  and  examined 
before  the  grand  jury,  or  furnished  by  legal  documentary  evi- 
dence. See  section  4273,  Code  of  1873.  But  under  the  pro- 
visions of  that  chapter  the  grand  jury  may  find  an  indictment 
upon  the  minutes  of  evidence  given  by  the  witnesses  before  a 
committing  magistrate. 

It  will  be  observed  that  defendant's  objection  raises  no  ques- 
tion as  to  the  power  of  the  grand  juiy  to  find  the  indictment 
Avithout  calling  the  witnesses  and  taking  their  testimony  under 
oath,  when  they  did  not  have  before  them  an  authenticated 
minute  of  the  evidence  before  the  committing  magistrate.  But 
the  objection  relates  solely  to  the  right  of  the  state  to  examine 
witnesses  in  support  of  the  indictment  who  were  not  examined 
before  the  grand  jury,  and  when  no  properly  authenticated 
minute  of  their  testimony  before  the  committing  magistrate 
was  before  that  body  when  the  indictment  was  found. 

Section  3  of  chapter  130,  Acts  of  the  Eighteenth  General 
Assembly  (which  is  a  substitute  for  section  4289  of  the  code 
of  1873),  provides  that  when  an  indictment  is  found  on  the 
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minutes  of  evidence  of  witnesses  before  the  committing  magis- 
trate, a  brief  minute  of  such  evidence  shall  be  written  out  and 
returned  by  the  grand  jury  with  the  indictment.  Section  4275 
provides  that  a  like  minute  of  the  testimony  of  witnesses  who 
have  been  examined  before  the  grand  jury  shall  be  returned  with 
the  indictment ;  and  section  4292  provides  that  these  minutes 
shall  be  filed  by  the  clerk  of  the  court  and  shall  remain  in  his 
office  as  a  record,  and  the  state  is  entitled  on  the  trial  to  examine 
any  witness  in  support  of  the  indictment  who  was  exarnined 
either  before  the  grand  jury  or  the  committing  magistrate,  and 
whose  evidence  was  considered  by  the  grand  jury  in  finding  the 
indictment,  and  a  minute  thereof  returned  to  the -court  with  the 
indictment.  When  the  grand  jury  returned  the  indictment 
and  the  minutes  of  the  evidence,  and  these  were  filed,  the  rec- 
ord thus  made  became  the  legal  evidence  as  to  the  testimony 
on  which  they  acted  in  finding  the  indictment.  It  showed 
that  the  indictment  was  found  on  the  minutes  of  evidence  taken 
before  a  committing  magistrate.  When  the  grand  jury  return 
an  indictment  the  law  presumes  that  they  had  before  them 
sufficient  legal  evidence  to  warrant  them  in  finding  it.  There 
is  a  presumption,  also,  that  everything  was  done  in  the  course 
of  the  investigation  which  the  law  directs  the  grand  jury  to  do 
before  finding  an  indictment.  If  witnesses  are  produced  be- 
fore it  for  examination,  the  law  requires  that  their  testimony 
shall  be  given  under  the  sanction  of  an  oath;  and  when  the 
grand  jury  have  returned  a  minute  of  the  testimony  of  wit- 
nesses examined  before  them,  the  presumption  is  that  the  wit- 
nesses were  sworn  and  gave  their  testimony  under  oath. 
Before  finding  an  indictment  on  the  minutes  of  evidence  before 
the  committing  magistrate  they  were  necessarily  required  to 
ascertain  whether  they  had  before  them  a  true  minute  of  the 
evidence  given  by  the  witnesses  who  were  examined  on  the  pre- 
liminary examination.  If  the  certificate  prescribed  by  section 
4242  had  been  attached  to  the  minutes,  this  would  have  been 
competent  and  sufficient  evidence  of  the  fact.  In  the  absence 
of  such  certificate,  however,  they  were  not  precluded  from  all 
inquiry  on  the  subject.  The  fact  might  be  proven  by  other 
evidence ;  and,  as  they  acted  in  finding  the  indictment  on  the 
paper  which  they  had  before  them,  the  presumption  is  that  they 
ascertained  by  satisfactory  and  competent  evidence,  before 
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taking  such  action,  that  it  was  a  true  minute  of  the  evidence 
of  the  witnesses  before  the  committing  magistrate.  Upon  the 
presumptions  arising  from  the  record  the  state  was  entitled  to 
examine  the  witnesses  objected  to  in  support  of  the  indict- 
ment. 

II.  Defendant  is  accused  in  the  indictment  of  breaking  and  en- 
tering the  dweUing-house  of  Albert  Johnson,  in  the  night-time, 
with  intent  to  commit  the  crime  of  assault  and  battery.  The 
evidence  shows  that  on  the  night  in  question  some  person  went 
to  the  house  of  Johnson,  after  he  and  his  wife  had  retired,  and, 
waking  them,  asked  to  be  permitted  to  come  into  the  house  and 
stay  until  morning.  Johnson  arose  and  opened  the  door,  and 
the  person  came  into  the  house,  and  as  Johnson  turned  to  go  into 
an  adjoining  room  to  get  a  lamp  which  was  burning,  but  turned 
down  low,  he  struck  him  with  a  club  on  the  head,  the  blow 
rendering  him  unconscious.  At  this  Mrs.  Johnson  arose  and 
got  the  lamp,  and,  turning  it  up,  went  with  it  into  the  room 
where  her  husband  was.  The  person  who  had  come  into  the 
house  immediately  attacked  her,  and  struck  her  a  blow  with 
the  club,  but  she  seized  hold  of  it  and  succeeded  in  taking  it 
from  him,  when  he  immediately  left  the  house.  Johnson  testi- 
fied that  he  recognized  defendant  as  the  person  who  spoke  to 
him  from  the  outside  of  the  house  by  his  voice,  and  Mrs.  John- 
son testified  that  she  saw  the  person  who  came  into  the  house 
by  the  light  of  the  lamp,  and  that  she  knew  it  was  defendant. 
Eoth  witnesses  were  permitted,  against  defendant's  objection, 
to  testify  that  the  person,  while  outside  of  the  house,  in  answer 
to  the  question  of  Johnson,  "Is  that  you,  Kepper?"  replied, 
"  You  bet." 

It  is  very  clear,  we  think,  that  the  whole  of  the  conversation 
between  Johnson  and  the  person  outside  of  the  house  was  ad- 
missible as  constituting  part  of  the  res  gestae.  It  tended  to 
show  that  Johnson  was  induced  by  :^raud  to  open  the  door  of 
the  house  and  permit  the  person  to  enter  it.  This  is  not  denied 
by  counsel  for  defendant,  but  their  complaint  is  that  this  state- 
ment was  permitted  to  go  to  the  jury  as  evidence  to  identify 
defendant  as  the  person  who  made  it.  It  is  true  that  the  state- 
ment was  admitted  without  limitation.  The  jury  were  not 
told  that  they  could  not  consider  it  in  determining  whether 
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defendant  was  the  person  Avho  committed  the  crime.  But,  in 
our  opinion,  this  omission  affords  defendant  no  ground  of  com- 
plaint. If  this  statement  had  been  the  only  evidence  which 
tended  to  identify  defendant  as  the  person  who  committed  the 
crime,  the  jury  clearly  would  not  have  been  warranted  in  con- 
victing him.  But,  as  stated  above,  both  Johnson  and  his  wife 
testified  that  he  was  the  person  who  entered  their  house  on  the 
night  in  question.  And  there  are  circumstances,  proven  by 
the  testimony  of  other  witnesses,  which  tend  strongly  to  iden- 
tify him  as  the  criminal.  And  we  think  the  fact  that  the  per- 
son who  committed  the  crime  stated,  before  entering  the  house, 
that  he  was  Kepper,  might  properly  be  considered  by  the  jury 
in  connection  with  the  other  circumstances  proven  in  determin- 
ing the  question  of  identity. 

III.  The  court  permitted  the  state  to  introduce  evidence 
tending  to  prove  that  defendant  knew  that  Johnson  had 
a  sum  of  money  in  his  house  at  the  time  the  offense  was 
committed.  The  objection  urged  against  the  admission  of 
this  testimony  is  that  it  is  not  relevant  to  any  issue  in  the 
case.  It  must  be  admitted  that  the  evidence  did  not  tend 
to  prove  either  the  breaking  and  entry  of  the  building,  or 
the  intent,  alleged  in  the  indictment.  The  averment  in  the 
indictment  is  that  the  building  was  broken  and  entered  with 
intent  to  commit  an  assault  and  battery,  and  the  evidence 
shows  that  the  person  who  committed  the  crime  went  into  the 
building  armed  with  a  club,  and  committed  an  assault  and  bat- 
tery on  both  Johnson  and  his.  wife.  This  shows,  clearly  enough, 
that  he  had  it  in  mind  when  he  entered  the  building  to  commit 
that  crime.  But  it  is  not  reasonable  to  presume  that  this  was 
the  only  intent  with  which  he  entered  the  house.  The  circum- 
stances show  very  clearly,  we  think,  that  the  principal  intent 
with  which  the  building  was  entered  was  to  commit  the  crime 
of  larceny  or  robbery.  The  fact,  then,  that  defendant  knew 
that  there  was  money  in  the  house  was  a  proper  circumstance 
to  be  considered  by  the  jury  in  determining  whether  he  is  the 
person  who  broke  and  entered  it.  And  when  the  fact  that  the 
particular  crime  charged  in  the  indictment  is  proven,  evidence 
which  tends  to  identify  the  defendant  as  the  person  who  com- 
mitted it  is  relevant  to  the  issue,  and  is  admissible,  even  though 
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it  tends  also  to  prove  the  commission  of  a  distinct  crime  from 
that  charged- in  the  indictment,  or  a  different  motive  from  that 
alleged. 

We  have  found  no  error  in  the  record  on  M^hich  the  judg- 
ment ought  to  be  reversed,  and  it  is  accordingly  affirmed. 

Note.— See  Swan  v.  Commonwealth,  104  Pa.  St.,  318  {S.  C,  4  Am.  Cr.  E., 
188),  and  note,  with  reference  to  principle  beai-ing  upon  the  admission  of 
evidence  of  other  offenses. 


State  v.  Muie. 

(33  Kan.,  481.) 

Practice  :  Receiving  verdict  on  Sunday. 

Criminal  law  and  procedure  —  Receiving  verdict  on  Sunday  —  Ab- 
sence   OP    DEPENDANT    AND     COUNSEL  —  POLLING    JURY. —  The    jUry 

returned  their  verdict  in  this  case  on  Sunday,  in  the  absence  of  the 
defendant  and  his  counsel,  and  without  either  of  them  being  called  or 
notified,  and  the  judge  thereupon  discharged  the  jury  from  further 
consideration  of  the  case.  At  the  opening  of  the  court  on  the  next  day 
the  defendant  asked  the  court  to  recall  the  jury  and  allow  him  the 
opportunity  of  having  it  poUed,  whioli  appUoation  the  court  denied. 
The  defendant  also  moved  that  the  verdict  be  set  aside,  and  stricken 
from  the  files ;  that  the  jury  be  recalled  and  directed  to  return  a  proper 
verdict.  Which  motions,  as  well  as  a  motion  for  a  new  trial,  were 
overruled.  Held,  that  neither  the  defendant  nor  his  counsel,  in  the 
absence  of  notice,  were  bound  to  be  in  attendance  upon  the  court  on 
Sunday,  on  the  coming  in  of  the  jury;  and  held,  further,  that  on  ac- 
count of  the  action  of  the  court  in  discharging  the  jury,  and  refusing 
to  poll  the  jury  in  the  presence  of  the  defendant,  the  judgment  must 
be  rever'sed,  and  a  new  trial  granted. 

Appeal  from  Osage  District  Court. 

W.  A.  Johnston,  attorney-general,  and  Edwin  A.  Austin,  for 
the  state. 
Ellis  Lewis,  for  appellant. 

HoKTON,  C.  J.  An  information  was  filed  against  the  appel- 
lant charging  him  in  three  counts  with  violating  the  prohibit- 
ory liquor  law.  The  jury  found  him  guilty  upon  the  third 
count  of  the  information,  and  returned  a  verdict  of  not  guilty 
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upon  the  other  counts.  He  was  sentenced  to  pay  a  fine  of  $250, 
the  costs  of  the  prosecution,  and  ordered  to  be  committed  until 
the  fine  and  costs  were  paid.  From  the  record  it  appears 
that  the  jury  retired  to  consider  of  their  verdict  on  Saturday, 
October  27,  1883;  that  at  9  o'clock  on  Sunday,  October  28, 
1883,  the  jury  notified  the  judge  through  their  bailifl'  that  they 
had  agreed  upon  a  verdict.  Thereupon  they  were  brought 
into  the  court  and  delivered  their  verdict  to  the  judge  of  the 
court,  in  the  absence  of  the  defendant  and  his  counsel,  and 
without  their  having  been  called.  The  court  received  the  ver- 
dict and  asked  each  juryman  if  the  verdict  was  his  verdict, 
and  if  he  was  satisfied  with  the  same,  and,  each  having 
answered  in  the  affirmative,  the  court  discharged  them  from 
further  consideration  of  the  case.  At  the  opening  of  the  court 
on  the  next  day  (Monday,  October  29th)  the  appellant  asked 
the  court  to  recall  the  jury  and  allow  him  the  opportunity''  of 
having  the  jury  polled  in  his  presence.  The  court  denied  the 
application.  The  defendant  also  moved  that  the  verdict  be  set 
aside  and  stricken  from  the  files;  that  the  jury  be  recalled  and 
directed  to  return  a  proper  verdict ;  —  all  of  which  motions,  as 
well  as  the  motion  for  a  new  trial,  were  overruled,  and  excep- 
tions taken.  When  a  verdict  is  announced,  the  defendant  may 
require  the  jury  to  be  polled.  A  party  has,  in  all  cases,  the 
right  to  know  whether  the  supposed  verdict  is  the  verdict  of 
each  juror  or  only  one  of  the  jury,  and  examining  the  jury  by 
the  poll  is  the  only  recognized  means  of  ascertaining  whether 
they  were  unanimous  in  their  decision.  This  right  is  equally 
applicable  to  civil  and  criminal  cases.  The  appellant,  there- 
fore, had  the  legal  right  to  poll  the  jury,  and  he  cannot  be  de- 
prived of  that  right  without  his  consent.  Grim.  Code,  section 
208;  Civil  Code,  section  283;  Maduskav.  Thomas,  6  Kan.,  159; 
Munhers  v.  Watson,  9  Kan.,  668-673;  James  v.  State,  55  Miss., 
57  (30  Amer.  Eep.,  496,  and  notes);  State  v.  Hughes,  2  Ala., 
102. 

If  it  be  urged  that  the  appellant  was  voluntarily  absent  from 
the  court-room  on  the  coming  in  of  the  jury,  and  thereby 
waived  his  right  to  have  the  jury  polled,  it  is  sufficient  to 
answer  that  neither  he  nor  his  counsel,  in  the  absence  of  notice, 
were  bound  to  be  in  attendance  upon  the  court  on  Sunday. 
Dies  Dominions  non  est  juridicus  —  the  Lord's  day  is  not  a 
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court  day.  While  it  is  lawful  for  a  court  to  receive  a  verdict 
on  Sunday,  yet,  as  the  parties  have  the  right  to  poll  the  jury, 
the  court  ought  not  to  make  such  disposition  of  the  case,  in 
the  absence  of  the  parties  and  counsel,  as  to  prevent  the  exer- 
cise of  this  right.  Stone  v.  Bird,  16  Kan.,  488;  Worvell  v. 
BevaZ,  50  Mo.,  272;  Reldv.  State,  53  Ala.,  402;  Stewart  v.  Peo- 
ple, 23  Mich.,  63 ;  Janus  v.  State,  supra;  1  Bish.  Crim.  Proc, 
§§  270,  272.  Under  the  circumstances  of  this  case,  as  the 
appellant  and  his  counsel  were  both  absent  when  the  jury  re- 
turned their  verdict,  they  should  have  been  notified  before  the 
jury  was  discharged,  and,  if  not  found,  the  verdict  might  have 
been  received,  and  the  jury  requested  to  be  present  at  the 
opening  of  the  court  on  the  following  day.  The  jury  could 
have  then  be  polled.  On  account  of  the  conclusion  reached, 
it  is  not  important  to  discuss  the  other  questions  presented. 
See  the  case  of  State  v.  Jenkins,  32  Kan.,  479. 

The  judgment  of  the  district  court  will  be  reversed  and  the 
cause  remanded  for  a  new  trial. 

(All  the  justices  concurring.) 


Andeeson  v.  State. 
(104Ind.,467.) 


Rape  on  "unchaste  woman:  Indictment  —  Venue — Evidence  —  Attempt 
to  escape  —  Reasonable  doubt  —  Instructions  —  Misconduct  of  prose- 
cutor —  Right  of  jury  to  determine  law. 

1.  Indictment  —  Caption — Venue.— For  many  purposes  the  caption  is 

considered  a  part  of  the  indictment,  and  it  may  aid  in  showing  the 
venue. 

2.  Theory  of  defendant  who  testifies  in  his  own  behalf.— "When 

a  defendant,  who  has  a  right  of  election  as  to  several  defenses,  taies 
the  stand  as  a  witness,  and  makes  such  admissions  as  render  every 
theory  of  defense  unavailable,  save  one,  he  will  be  deemed  to  have 
elected  that  one. 

3.  Rape  may  be  committed  on  unchaste  woman. 

4.  Attempt  to  escape  may  be  considered.— The  attempt  of  a  prisoner, 

under  indictment  for  a  criminal  offense,  to  escape  from  jaU,  may  be 
considered  in  connection  with  the  other  evidence,  in  determining  the 
question  of  his  guilt  or  innocence. 
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5.  Credibility  of  witnesses,  how  determined. —  An  instruction  that,  in 

determining  the  weight  to  be  given  to  the  testimony  of  the  different 
witnesses,  including  the  defendant,  the  jury  should  taJie  into  ac- 
count the  "interest  or  want  of  interest  they  have  in  the  case,  their 
manner  on  the  stand,  the  probability  or  improbability  of  their  testi- 
mony, with  all  other  circumstances"  before  them,  which  could  aid 
them  in  weighing  the  testimony,  is  correct. 

6.  Rape  —  Resistance  requisite. —  In  a  prosecution  for  rape,  it  is  neces- 

sary for  the  state  to  show  that  the  prosecuting  witness  resisted  with  all 
the  means  within  her  power ;  but  the  nature  of  the  means,  and  the 
extent  of  the  resistance,  must  depend  upon  the  peculiar  circumstances 
of  each  particular  case. 

7.  Improper  remarks  —  Counsel. — The  prosecuting  attorney,  in  his  open- 

ing statement,  called  the  defendant  "a  dirty  dog."  Held,  reprehen- 
sible, but  not  sufficient  to  justify  a  reversal. 

8.  Right  op  jury  to  determine  law. —  See  opinion  for  instructions  on 

this  point. 

Appeal  from  Noble  Circuit  Court.] 

H.  O.  Zimmerman,  F.  Prichett,  L.  H.  Wrigley  and  8.  M. 
Hench,  for  appellant. 

F.  T.  Ilord,  attorney-general,  H.  0.  Peterson  and  R.  P.  Barr, 
for  the  state. 

NiBLACK,  C.  J.  This  was  a  criminal  prosecution  based  upon 
the  following  indictment: 

"  State  of  Indiana,  Noble  County,  ss. —  In  the  Noble  Cibcuit 
CouET  OF  the  June  Term,  1884. 

"  State  of  Indiana  v.  John  Anderson. 
"  indictment. 

"  The  grand  jury  of  the  county  of  Noble,  upon  their  oath, 
do  present  that  John  Anderson,  on  the  18th  day  of  June, 
1884,  at  the  county  of  Noble,  in  and  upon  one  Josephine  Field- 
ing, a  woman,  did  forcibly  and  feloniously  make  an  assault, 
and  her,  the  said  Josephine  Fielding,  then  and  there  forcibly, 
and  against  her  will,  f eloniouslj''  did  ravish  and  carnally  know, 
contrary  to  the  form  of  the  statute  m  such  case  made  and  pro- 
vided, and  against  the  peace  and  dignity  of  the  state  of  In- 
diana." 

Anderson,  the  defendant  below  and  the  appellant  here, 
moved  to  quash  the  indictment,  upon  the  ground  that  it  was 
not  charged,  with  sufficient  certainty,  that  the  crime  was  com- 
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mitted  in  Noble  county,  in  this  state.  The  circuit  court  never- 
theless overruled  the  motion  to  quash  the  indictment,  and  a 
trial  which  ensued  resulted  in  the  jury  finding  the  appellant 
guilty  as  charged,  and  in  a  judgment  that  he  be  imprisoned  in 
the  state's  prison  for  the  term  of  five  years.  Numerous  ques- 
tions were  reserved  upon  the  proceedings  below. 

While  the  indictment  was  not  as  full,  formal  and  explicit  as 
the  old  forms  required,  and  as  it  might  easily  have  been  made, 
it  was,  notwithstanding,  a  substantially  good  indictment  under 
our  present  Criminal  Code,  which,  for  many  purposes  at  least, 
makes  the  caption  and  upper  marginal  title  a  preliminary  part 
of  an  indictment.  E.  S.  1881,  §§  1732,  1Y33;  Moore,  Crim. 
Law,  §§  165, 166;  1  Bish.  Crim.  Proc,  §  377._  See,  also,  section 
1756,  E.  S.  1881.  The  plain,  and  indeed  only  fair,  inference 
from  the  indictment,  considered  with  reference  to  all  its  parts, 
was  that  the  county  of  Noble,  in  which  the  offense  was  charged 
to  have  been  committed,  was  the  county  of  that  name  situate 
within  and  constituting  a  part  of  this  state. 

The  prosecuting  witness  testified  that  the  appellant  had 
sexual  intercourse  with  her  twice  while  she  was  alone  with 
him  in  the  woods  near  Eome  City,  on  the  day  named  in  the 
indictment,  and  that  on  both  occasions  the  intercourse  was 
forcible,  and  against  her  will.  The  appellant,  who  became  a 
witness  in  his  own  behalf,  admitted  the  acts  of  sexual  inter- 
course testified  to  by  the  prosecuting  witness,  at  the  times  and 
places  indicated  by  her,  but,  in  extenuation,  claimed,  and  very 
positively  asserted,  that  both  acts  of  intercourse  were  with  her 
full  and  free  consent.  As  applicable  to  the  issue  thus  made  by 
the  evidence,  the  court  instructed  the  jury  as  follows : 

"  If  you  find  from  the  evidence  in  this  case  that  an  act  of 
sexual  intercourse  did  take  place  between  the  defendant  and 
the  prosecuting  witness,  as  averred  in  the  indictment,  the  ques- 
tion as  to  whether  or  not  the  prosecuting  witness  voluntarily 
consented  to  such  act  is  a  question  of  fact  for  you  to  de- 
termine from  the  evidence  in  the  case.  The  defendant  insists 
that  she  did  thus  voluntarily  consent  thereto,  and  that  he  used 
no  force  or  coercion  of  any  kind  to  compel  such  consent,  but 
that  she  yielded  to  his  desires  upon  his  request  alone.  While 
the  prosecution  insists  that  she  did  not  voluntarily  consent,  but 
that  she  resisted  to  the  full  extent  of  her  ability,  and  only 
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yielded  when  her  will  was  overpowered,  and  that  if  she  finally 
submitted  to  her  fate,  it  was  against  her  will  and  for  fear  of 
more  serious  consequences.  You  are  to  say,  from  the  evidence, 
Avhich,  if  either,  is  right;  and  if,  after  giving  due  weight  to 
all  the  evidence,  you  find  the  prosecuting  witness  did  volun- 
tarily consent  to  such  act  of  intercourse,  and  not  under  coer- 
cion, you  should  acquit ;  but  if  you  find,  beyond  a  reasonable 
doubt,  that  the  act  was  by  force,  and  against  her  will,  and  find 
the  other  facts  averred  in  the  indictment  established  beyond  a 
reasonable  doubt,  you  should  convict." 

The  appellant  assails  this  instruction,  for  the  alleged  reason 
that  it  injuriously  restricted  him  to  a  single  theory  in  his  de- 
fense, since  he  had  the  right,  up  to  the  last  moment,  to  elect 
upon  what  ground  he  would  base  his  defense.  "When  the  trial 
began,  the  appellant  had  an  election  as  to  the  ground  upon 
which  he  would  rest  his  defense.  Having,  however,  elected  to 
take  the  stand  as  a  witness,  and  to  admit  all  the  material  mat- 
ters charged  against  him,  except  the  alleged  forcible  and  felo- 
nious character  of  the  sexual  intercourse,  he  thereby  committed 
himself  to  a  single  theory  in  his  defense,  for  the  obvious  reason 
that,  by  his  admissions,  he  had  rendered  any  and  every  other 
line  of  defense  unavailable.  The  instruction  in  question  Avas 
not,  therefore,  open  to  the  objection  urged  against  it.  The 
court  also  instructed  the  jury  as  follows : 

"  Evidence  has  been  introduced  as  to  the  moral  character  of 
the  prosecuting  witness,  and  as  to  her  reputation  for  chastity 
and  virtue.  Tou  are  not  to  understand  from  this  that  a  rape 
cannot  be  committed  on  a  woman  of  bad  moral  character.  A 
woman  may  be  a  common  prostitute,  and  may  still  be  the 
victim  of  a  rape.  This  evidence  has  been  introduced  only  for 
the  purpose  of  affecting  her  credibility  as  a  witness,  and  as  a 
circumstance  affecting  the  probability  of  the  act  of  intercourse 
being  voluntary  or  against  her  will, —  upon  the  theory  that  a 
person  of  bad  moral  character  is  less  likely  to  speak  the  truth 
as  a  witness  than  one  of  good  moral  character,  and  that  a 
■woman  who  is  chaste  and  virtuous  will  be  less  likely  to  consent 
to  an  act  of  illicit  carnal  intercourse  than  one  who  is  unchaste. 
So  that  whatever  conviction  this  evidence  may  produce  in  your 
minds  as  to  whether  she  is  of  good  or  bad  moral  character,  or 
as  to  whether  she  is  chaste  or  unchaste,  you  will  treat  it  as  a 
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circumstance  affecting  her  credibility  to  aid  you  in  determining 
whether  her  story  is  true  or  false,  and  the  act  of  intercourse 
voluntary  or  against  her  will." 

There  was  evidence  to  which  this  instruction  was  applicable, 
and,  in  the  connection  in  which  it  was  given,  it  stated  the  law 
aptly  and  appropriately. 

The  court  further  instructed  the  jury  in  these  words: 

"  Evidence  has  been  introduced  as  to  an  attempted  escape 
from  jail  by  the  defendant  while  in  the  custody  of  the  sheriff 
of  this  county  on  this  charge.  If  yoa  find  from  the  evidence 
that  defendant  did  thus  attempt  to  escape  from  custody,  this  is 
a  circumstance  to  be  considered  by  you,  in  connection  with  all 
the  other  evidence,  to  aid  you  in  determining  the  question  of 
his  guilt  or  innocence." 

There  was  evidence  tending  to  prove  that,  within  a  short 
time  after  the  18th  day  of  June,  1884,  the  appellant  was  com- 
mitted to  the  common  jail  of  Noble  county,  upon  the  charge 
contained  in  the  indictment  in  this  case,  and  that,  not  long 
after  he  was  so  committed,  he  made  a  vigorous  and  nearly 
successful  effort  to  escape  from  that  jail.  That  effort  to  escape 
constituted  a  circumstance  which  the  jury  were  authorized  to 
consider,  in  connection  with  the  other  evidence  in  the  cause, 
and  in  that  view,  we  see  no  error  in  the  instruction  given  in 
relation  to  it  as  above.     "Whart.  Crim.  Ev.,  §  T50. 

The  court  still  further  instructed  the  jury  that  —  "  In  deter- 
mining the  weight  to  be  given  the  testimony  of  the  different 
witnesses,  you  should  take  into  account  the  interest  or  want  of 
interest  they  have  in  the  case,  their  manner  on  the  stand,  the 
probability  or  improbability  of  their  testimony,  with  all  other 
circumstances  before  you  which  can  aid  you  in  weighing  their 
testimony.  The  defendant  has  testified  as  a  witness,  and  you 
should  weigh  his  testimony  as  you  weigh  that  of  any  other 
witness.  Consider  his  interest  in  the  result  of  the  case,  his 
manner,  and  the  probability  or  improbability  of  his  testimony." 

This  instruction  also  appears  to  us  to  have  stated  the  law 
correctly  on  the  general  subject  of  the  credibility  of  witnesses, 
and  was  pertinent  to  much  of  the  evidence  which  the  jury  had 
to  consider  in  making  up  their  verdict.  Nelson  v.  Voroe,  55 
Ind.,  455;  Canada  v.   Curry,  Y3  Ind.,  246;  Fisher  v.  State,  YY 
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Ind.,  42;  Woolen  v.  Whitacre,  91  Ind.,  502;  Dodd  v.  Moore,  id., 
522;  Overton  v.  Rogers,  99  Ind.,  595. 

In  addition  to  the  foregoing  instructions,  and  many  others 
upon  which  no  question  is  made  here,  the  court  told  the  jury- 
that  —  "  The  rule  of  law  which  throws  around  the  defendant 
the  presumption  of  innocence,  and  requires  the  state  to  estab- 
lish beyond  a  reasonable  doubt  every  material  fact  averred  in 
the  indictment,  is  not  intended  to  shield  those  who  are  actually 
guilty  from  just  and  merited  punishment;  but  is  a  humane 
provision  of  the  law,  which  is  intended  for  the  protection  of 
the  innocent,  and  to  guard,  so  far  as  humane  agencies  can, 
against  the  conviction  of  those  unjustly  accused  of  crime." 

Objections  are  made  to  this  instruction,  but  no  question  is 
made  upon  it  which  we  feel  called  upon  to  specially  notice.  It 
is  nothing  more  than  a  substantial  repetition  of  what  has  here- 
tofore, in  some  form,  received  the  approbation  of  this  court, 
and  notably  so  in  the  recent  case  of  Stout  v.  State,  90  Ind.,  1. 
See,  also.  Turner  v.  State,  102  Ind.,  425. 

By  an  instruction,  known  as  No.  4,  the  court  told  the  jury 
that  an  indictment  for  rape  involved  also  a  charge  of  an  as- 
sault and  battery;  and  that  if  the  evidence  warranted  such  a 
conclusion,  the  appellant  might  be  acquitted  of  the  charge  of 
rape,  and  found  guilty  of  an  assault  and  battery  only.  By  a 
further  instruction,  known  as  No.  14,  the  court  submitted  to 
the  jury  a  form  for  their  verdict  in  case  they  should  find  the 
defendant  guilty  of  rape  as  charged.  Also  gave  to  the  jury  a 
form  for  a  verdict  in  the  event  that  they  might  find  the  de- 
fendant guilty  of  an  assault  and  battery  only.  It  is  contended 
that  both  of  these  instructions  were  injurious  to  the  appellant, 
since  they  both  failed  to  inform  the  jury  that,  under  the  in- 
dictment, he  might  have  been  found  guilty  of  an  assault  and 
battery  with  intent  to  commit  a  rape.  But,  as  has  been  seen, 
there  was  nothing  in  the  evidence  tending  to  make  out  either 
a  case  of  assault  and  battery  only,  or  of  assault  and  battery 
with  intent  to  commit  a  rape.  The  sexual  intercourse  com- 
plained of  having  been  admitted  by  the  appellant,  only  one 
question  remained,  and  that  was  whether  it  took  place  under 
circumstances  which  constituted  a  rape,  or  only  an  ordinary 
case  of  fornication  or  adultery.    The  circuit  court  might  there- 
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fore  have  well  omitted  to  instruct  the  jury  that  the  appellant 
could,  under  the  indictment,  be  found  guilty  of  an  assault  and 
battery  only,  and,  for  the  same  reason,  there  was  no  error  in 
the  failure  of  that  court  to  tell  the  jury  that  upon  an  indict- 
ment for  rape  the  defendant  might  be  convicted  of  an  assault 
and  battery  with  intent  to  commit  a  rape. 

The  appellant  asked  the  court  to  instruct  the  jury,  in  effect, 
that  a  woman,  assaulted  with  the  intent  to  commit  a  rape  upon 
her,  is  expected  to  bite,  if  she  has  teeth ;  to  kick,  if  she  has 
limbs ;  to  scream,  if  she  has  a  mouth ;  and  to  generally  resist 
by  all  other  violent  means  within  her  power ;  but  the  court 
refused  to  so  instruct  the  jury.  The  court  had  already  in- 
structed the  jury  that  it  was  incumbent  upon  the  state  to  show 
that  the  prosecuting  witness  had  resisted  with  all  the  means 
within  her  power,  and  that  was  as  far  as  the  court  was  required 
to  go  under  our  decided  cases,  and  others  of  recognized  author- 
ity in  this  state.  The  nature  and  extent  of  resistance  which 
ought  reasonably  to  be  expected  in  each  particular  case  must 
necessarily  depend  very  much  upon  the  peculiar  circumstances 
attending  it,  and  it  is  hence  quite  impracticable  to  lay  down 
any  rule  upon  that  subject  as  applicable  to  all  cases  involving 
the  necessity  of  showing  a  reasonable  resistance.  Ledley  v. 
State,  4  Ind.,  580;  Poineroy  v.  State,  94  Ind.,  96;  Coin.  v. 
McDonald,  110  Mass.,  405;  2  Eish.  Crim.  Law,  §  1122. 

One  David  B.  Anderson  was  called  as  a  witness  for  the  de- 
fense. Pie  testified  to  having,  in  company  with  others,  had  a 
conversation  with  the  prosecuting  witness  on  the  21st  day  of 
June,  1884,  concerning  the  alleged  outrage  upon  her  by  the 
appellant,  and  to  a  good  many  things  which  the  prosecuting 
witness  said  on  that  occasion.  Counsel  for  the  appellant  then 
asked  the  witness  if  Mrs.  Fielding  did  not  say  in  that  conver- 
sation that  she  would  not  have  cared  so  much  if  the  appellant 
had  taken  her  to  any  kind  of  a  decent  place ;  but  upon  objec- 
tion being  made  the  court  overruled  the  question,  and  would 
not  permit  it  to  be  answered,  and  upon  that  ruling  a  question 
was  reserved  at  the  time  it  was  made.  The  record  does  not 
disclose  the  ground  upon  which  that  ruling  was  made,  but  it 
was  presumably  upon  the  idea  that  the  question  excluded  was 
too  leading  in  its  character,  since,  immediately  following,  in 
response  to  a  more  general  question,  the  -(vitness  stated  that 
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Mrs.  Fielding  said  she  would  not  have  cared  if  the  appellant 
had  taken  her  to  a  decent  place.  We  see  no  error  in  the  exclu- 
sion of  the  question  first  propounded  as  above,  because  of  its 
leading  form ;  but,  conceding  the  ruling  upon  it  to  have  been 
erroneous,  the  error  was  cured  by  the  proceedings  which  im- 
mediately ensued. 

In  his  opening  statement  to  the  jury,  the  prosecuting  attor- 
ney said  that  the  appellant  was  "  a  dirty  dog,"  and  that,  in 
separating  the  prosecuting  witness  from  her  companions,  he 
acted  "  like  a  dirty  dog,  as  he  was;"  and  it  is  argued  that  the 
using  of  such  epithets  in  a  mere  opening  statement  constituted 
such  misconduct  on  the  part  of  the  prosecuting  attorney  as 
requires  a  reversal  of  the  judgment.  It  was,  strictly  speaking, 
a  breach  of  professional  decorum  to  apply  opprobious  epithets 
to  the  appellant  in  advance  of  the  introduction  of  any  evidence 
from  which  disparaging  inferences  might  have  been  drawn,  and 
the  circuit  court  would  have  been  justified  in  restraining  the 
prosecuting  attorney  from  the  use  of  such  epithets  in  a  merely 
opening  statement ;  but  the  breach  of  professional  decorum  thus 
involved  ought  not  to  be  regarded  as  of  sufficient  importance 
to  cause  a  reversal  of  the  judgment.  Bassette  v.  State,  101 
Ind.,  85 ;  Fp^s  v.  State,  102  Ind.,  539. 

The  record  in  this  cause  is  comparatively  a  very  voluminous 
one, —  much  more  so,  it  seems  to  us,  than  it  was  necessary  to 
have  been  in  such  a  cause,  and  for  that  reason  some  of  the 
minor  matters  to  which  our  attention  has  been  called  in  argu- 
ment may  have  escaped  us  in  our  examination  of  the  record ; 
but,  so  far  we  have  been  able  to  observe,  all  the  legal  proposi- 
tions necessary  for  the  information  of  the  jury  were  fairly,  and 
with  substantial  accuracy,  embraced  within  the  instructions 
given  by  the  court  upon  its  own  motion.  Consequently  no 
cause  has  been  shown  for  a  reversal  of  the  judgment  either  on 
account  of  instructions  given  or  instructions  refused. 

It  is  finally  claimed  that  the  verdict  was  not  sustained  by 
the  evidence  in  some  material  respects,  and  that  for  that  rea- 
son, if  for  no  other,  the  judgment  ought  to  be  reversed.  There 
were  some  weak  points  in  the  evidence,  and  on  that  account 
there  is  room  for  grave  apprehension  that  the  jury  may  have 
made  a  mistake  in  the  conclusion  at  which  they  arrived,  but 
there  was  evidence  tending,  in  some  degree,  to  sustain  all  the 
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material  averments  contained  in  the  indictment,  and  linder 
such  circumstances  we  ought  not  to  reverse  the  judgment  upon 
the  evidence. 

The  judgment  is  aiRrmed,  with  costs. 

ON   PETITION   FOE   EEHEARING. 

NiBLACK,  C.  J.  The  appellant  complains  that  the  circuit 
court  erred  in  modifying  instruction  No.  6,  and  in  refusing  to 
give  instruction  No.  8,  asked  by  him,  respectively,  at  the  trial, 
and  that  we  failed  to  consider  the  questions  arising  upon  those 
instructions  at  the  former  hearing  of  this  appeal.  This  failure  on 
our  part  was  a  mere  inadvertence,  resulting  from  the  volumi- 
nous character  of  the  record  as  well  as  of  the  brief  filed  on 
behalf  of  the  appellant.  Instruction  No.  8,  asked  as  above,  was 
as  follows : 

"  In  this  case  you  are  the  sole  judges  of  the  law,  and  your 
right  to  determine  the  law  of  the  case  for  yourselves  goes  to 
this  extent :  that  even  if  all  the  facts  alleged  in  the  indictment 
are  established  by  the  evidence  beyond  a  reasonable  doubt,  you 
have  still  the  right  to  determine  whether  or  not  such  facts, 
when  so  established,  constitute  a  public  offense,  under  the  laws 
of  this  state,  and  if  you  determine  that  they  do  not,  you  have 
the  right  to  acquit  the  defendant.  You  are  not  bound  by  the 
instructions  given  by  the  court  as  to  the  law,  but  are  at  liberty 
to  disregard  such  instructions,  if  you  see  fit  to  do  so,  and  de- 
termine the  law  for  j^ourselves." 

This  instruction  invoked,  in  any  event,  a  too  extreme  con- 
struction of  section  19  of  the  bill  of  rights,  which  declares  that 
"  in  all  criminal  cases  whatever  the  jui-y  shall  have  the  right  to 
determine  the  law  and  the  facts."  This  provision  evidently 
means  that  the  jury  have  the  right  to  determine  all  questions 
of  law  applicable  to  such  matters  as  they  are  required  to  con- 
sider in  making  up  their  verdict,  but  cannot  be  rightfully  con- 
strued to  mean  that  the  jury  are  the  sole  judges  of  the  law  in 
every  respect  in  a  criminal  cause.  The  court  judges  of  the 
sufficiency  of  an  indictment  under  the  law.  It  decides  all 
questions  of  law  arising  upon  the  admissibility  of  evidence,  and 
has^he  power  to  grant  a  new  trial  when  the  jury  have  erro- 
neously determined  the  law  injuriously  to  the  defendant.  The 
judge,  too,  is  required  to  instruct  the  jury  upon  all  matters  of 
Vol.  V  — 39 
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law  necessary  for  their  information  in  the  rendition  of  a  verdict 
in  a  criminal  cause.  Thus,  instructing  the  jury  involves,  in  a 
qualified  sense,  at  least,  the  exercise  of  a  judgment  upon  all 
matters  of  law  concerning  whicli  the  judge  must  give  informa- 
tion to  the  jury.  The  jury  are,  consequently,  not,  strictly 
speaking,  the  sole  judges  of  the  law  in  all  its  relations  to  a  crim- 
inal case.  Then,  too,  the  instruction  in  question  came  too  near 
carrying  with  it  the  intimation  that  the  jury  have  the  right,  in 
their  mere  discretion,  to  disregard  all  law  in  reaching  a  verdict 
in  a  criminal  prosecution.  This  they  have  the  power  to  do  in 
many  cases,  but  have  no  legal  or  moral  right  to  do,  under  the 
constitution,  or  otherwise.  The  kind  of  "  right "  referred  to  in 
the  bill  of  rights  is  defined  by  "Webster  in  his  dictionary  to  be 
"  a  privilege  or  immunity  granted  by  authority."  In  a  more 
comprehensive  sense  it  may  be  said  to  be  "  a  privilege  or  im- 
munity recognized  or  conferred  by  a  competent  authorit}'-." 

It  is  the  duty  of  the  jury  to  avail  themselves  of  all  the  op- 
portunities which  may  be  afforded  them  to  ascertain  what  the 
law  governing  the  case  before  them  is,  and  it  is  their  right, 
after  hearing  all  that  may  be  properly  said  on  the  subject,  to 
determine  what  the  law-,  in  that  respect,  ought  to  be  held  to  be, 
and  to  decide  accordingly ;  but  this  does  not  place  the  jury 
above  the  law,  or  confer  upon  them  the  lawful  right  to  decide . 
simply  as  they  "  see  fit,"  regardless  of  all  law,  as  it  has  been 
recognized  or  established  by  the  proper  tribunals. 

The  judgment  in  the  case  of  Hudelson  v.  State,  94  Ind.,  426, 
was  reversed  because  one  of  the  instructions  given  in  the  cause 
was  esteemed  to  have  been  too  mandatory  in  its  structure,  and 
hence  to  have  trenched  too  much  upon  the  province  of  the 
jury.  The  doctrine  of  that  case  does  not  sustain  the  instruc- 
tion refused  in  this  case  in  all  of  its  essential  features,  as 
claimed  by  counsel,  and  we  think  that  case  carries  the  right  of 
the  jury  to  determine  the  law  in  a  criminal  case  to  its  extreme 
limit,  in  a  practical  point  of  view.  "We  are  therefore  of  the 
opinion  that  the  circuit  court  did  not  err  in  refusing  to  give  in- 
struction 1^0.  8,  hereinabove  set  out. 

The  concluding  part  of  instruction  No.  6,  asked  by  the  ap- 
pellant and  given  in  a  modified  form,  contained  a  more  con- 
densed, but  substantially  similar,  statement  of  the  law  to  that 
embraced  in  instruction  No.  8,  except  that  it  did  not  assert  that 
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the  jury  were  the  sole  judges  of  the  law  in  a  criminal  case,  and 
the  modification  complained  of  consisted  in  the  striking  out  the 
concluding  part  of  the  instruction. 

The  fifth  clause  of  section  1-823,  E.  S.  1881,  after  provid- 
ing that  the  judge  shall,  in  a  criminal  case,  state  to  the  jury  all 
the  matters  of  law  necessary  for  their  information,  concludes 
as  follows :  "  If  he  present  the  facts  of  the  case,  he  must  in- 
form the  jury  that  they  are  the  exclusive  judges  of  all  questions 
of  fact,  and  that  they  have  a  right  also  to  determine  the  law." 
Instruction  'No.  5,  given  to  the  jury  by  the  circuit  court,  upon 
its  own  motion,  in  this  case,  was  in  these  words :  "  You  are  ex- 
clusive judges  of  all  questions  of  fact,  and  you  have  the  right, 
also,  to  determine  the  law."  This  instruction  was  a  substan- 
tial afiirmation  of  the  biU  of  rights,  as  well  as  a  sufficient  com- 
pliance with  the  provision  of  the  statute  lastly  above  set  out, 
on  the  subjects  to  which  it  related ;  and  while  the  circuit  court 
might,  in  its  discretion,  have  given  further  and  more  elaborate 
instructions  on  either  one  or  both  of  these  subjects,  it  was  not 
error  to  refuse  to  do  so,  and'  it  was  better,  perhaps,  not  to  at- 
tempt to  do  so. 

Other  grounds  are  suggested  as  reasons  for  a  rehearing,  but 
these  suggestions  relate  to  questions  which  were  considered 
with  care  at  the  former  hearing,  and  upon  which  we  regard  it 
as  unnecessary  to  enter  into  a  formal  review. 

The  petition  for  a  rehearing  is  overruled. 

ZoLLAES,  J.,  was  absent. 

Note. —  In  Davison  v.  The  People,  90  HI.,  331,  among  the  errors  assigned 
for  a  reversal  of  the  judgment,  one  was,  that  the  court  below  invaded  the 
province  of  the  jury  in  giving  the  tenth  of  the  people's  instructions.  That 
instruction  is  as  follows : 

"  The  court  instructs  the  jury  that  they  are  judges  of  the  law  as  well  as 
of  the  facts.  But  the  jury  are  further  instructed  that  it  is  the  duty  of 
the  jury  to  accept  and  act  upon  the  law  as  laid  down  to  you  by  the  court, 
unless  you  can  say  upon  your  oaths  that  you  are  better  judges  of  the  law 
than  the  court;  and  if  you  can  say  upon  your  oaths  that  you  are  better 
judges  of  the  law  than  the  court,  then  you  are  at  liberty  so  to  act." 

Mr.  Justice  Walker,  delivering  the  opinion  of  the  court  (Mr.  Justice 
Dickey  dissenting),  said : 

"  If  the  court  has  a  right  to  instruct,  it  is  because  it  is  supposed  it  knows 
and  understands  the  law  better  than  the  jury.  It  is  for  that  reason  both 
the  defendant  and  the  prosecution  ask  instructions.    If  the  jury  are  the  sole 
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judges  of  the  law  without  any  aid  from  the  court  in  its  exposition  and  ap- 
plication, then  whenever  the  court  instructs  either  for  the  prosecution  or 
the  accused,  it  invades  the  province  of  the  jury.  Whilst  accused  insists 
that  the  province  of  the  jury  is  invaded,  he  would  not  hesitate  to  demand 
a  new  trial  if  the  juiy  had  found  against  the  law  as  given  to  them  by  the 
court.  Hence  he  would,  in  such  case,  appeal  from  the  jury  to  the  court, 
upon  the  grounds  that  the  court  ultimately,  and  not  the  jury,  has  the  right 
to  reverse  the  decision  of  the  jury  as  to  the  law  of  the  case,  and  because  the 
court  has  the  right  to  inform  the  jury  as  to  the  law  and  to  enforce  its  de- 
cisions when  disregarded,  and  against  the  accused,  in  criminal  cases,  as  well 
as  in  civil  cases. 

"  It  is  not  unreasonable  to  require  the  jury  to  say  they  know  the  law  bet- 
ter than  the  court  before  they  disregard  its  instructions.  This  is  the  con- 
struction given  to  this  statute  by  several  decisions  of  this  court.  See 
Schnierv.  The  People,  33111.,  17;  Fisher  v.  The  People,  id.,  383;  and  Mullinix 
V.  The  People,  76  id.,  811,  where  tliis  form  of  instruction  is  approved  and 
sanctioned." 

This  is  a  rule  which  will  commend  itself  to  the  good  sense  of  the  average 
of  mankind,  unless  we  undertake  to  abolish  courts  and  juries  and  mete 
speedy  justice  to  offenders  after  the  fashion  of  the  Judge  Lynch  code. 


"Williams  v.  Thb  State. 

(30  Florida,  777.) 

Rape:   Infant  incapable  of  committing. 

At  common  law,  a  boy  under  the  age  of  fourteen  years  is  presumed  to  be 
incapable  of  committing  the  crime  of  rape. 

"Writ  of  error  to  the  Circuit  Court  for  Orange  County. 
The  facts  of  the  case  are  stated  in  the  opinion. 

Wm.  Scott  and  J.  Hugh  Murphy,  for  plaintifif  in  error. 
The  Attorney- General,  for  the  state. 

Mr.  Justice  Van  Yalkenbuegh  delivered  the  opinion  of  the 
court : 

The  plaintifif  in  error  in  this  cause  was  indicted  in  the  month 
of  March,  A.  D.  1883,  in  the  county  of  Orange,  for  the  crime 
of  rape.  He  pleaded  not  guilty,  was  tried  in  July  of  the  same 
year,  and  was,  by  the  verdict  of  the  jury,  found  guilty.  Coun- 
sel for  defendant  moved  for  a  new  trial,  upon  certain  grounds 
set  out  in  the  motion.    The  motion  was  denied  by  the  court, 
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and  the  counsel  duly  excepted  to  the  judgment  of  the  court. 
The  defendant  was  thereupon  sentenced  to  death,  and  brings 
his  writ  of  error. 

From  the  evidence  brought  up  in  the  bill  of  exceptions,  it 
appears  that  a  married  woman  was  stopped  by  a  negro,  whom 
she  identified  as  this  defendant;  that  he  caught  her  by  the 
arm,  dragged  her  into  the  bushes  and  outraged  her ;  that  she 
was  in  feeble  health,  frightened  and  unnerved;  that  he  re- 
mained with  her  about  one  hour.  It  also  appears  that  the 
defendant  was  not  fourteen  years  of  age,  but  was  between 
thirteen  and  fourteen  years  of  age. 

The  court  charged  the  jury,  among  other  things,  that  "rape 
is  the  carnal  knowledge  of  a  female  forcibly  and  against  her 
will.  There  is  a  presumption  of  law  that  an  infant  under 
fourteen  is  incapable  of  committing  or  attempting  to  commit 
the  crime ;  yet  it  has  been  held  that  an  infant  under  that  age 
may  be  convicted  of  an  attempt.  You  have  heard  the  testi- 
mony as  to  his  age;  you  are  judges  of  its  force  and  truth." 

Subsequently  the  jury  was  recalled  and  a  further  instruction 
given  to  them  as  follows:  "An  infant  under  fourteen  years 
is  presumed  to  be  unable  to  commit  a  rape,  but  you  must  be 
satisfied  that  he  is  under  that  age,  and  incapable,  from  the 
testimony  and  appearance." 

The  evidence  in  respect  to  the  age  of  the  defendant  was  as 
follows:  Peter  Williams,  a  brother  of  the  defendant,  was 
called  by  the  state,  and  on  his  cross-examination  testified  that 
the  defendant  was  between  thirteen  and  fourteen  years  of  age ; 
that  he  knew  of  his  brother's  age  from  what  his  father  had 
told  him.  The  defendant,  in  making  his  statement  under 
oath,  said  that  according  to  his  mother's  statement  he  was 
thirteen  years  of  age.  To  this  proof  and  statement  there  was 
no  objection,  nor  was  there  any  contradictory  or  other  evi- 
dence upon  the  subject. 

The  charge  of  the  court  that  the  jury  "  must  be  satisfied 
that  he  is  under  that  age,  cmd  incapable  from  the  testimony  and 
appearance,"  is  clearly  wrong. 

The  statutes  of  this  state  fix  no  age  within  which  a  person  is 
incapable  of  committing  this  crime,  but  the  common  law  is 
explicit  upon  the  subject  and  the  authorities  are  numerous. 
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It  presumes  that  an  infant  under  fourteen  years  of  age  is  un- 
able to  commit  the  crime  of  rape,  and  therefore  that  he  cannot 
be  guilty  of  it.  In  1  Hale's  P.  C,  629,  it  is  said:  "An  infant 
under  the  age  of  fourteen  years  is  presumed  by  law  unable  to 
commit  a  rape,  and  therefore,  it  seems,  cannot  be  guilty  of  it; 
and  though  in  other  felonies  malitia  supplet  aetatem  in  some 
cases  as  has  been  shown,  yet  it  seems  as  to  this  fact  the  law 
presumes  him  impotent,  as  well  as  wanting  discretion."  King 
V.  Groombridge,  7  Car.  &  Payne,  582;  Regina  v.  Brimilou,  9 
id.,  366;  Eegina  v.  Philips,  8  id.,  736;  Eoscoe's  Crim.  Ev., 
859. 

In  1  Wharton's  Crim.  Law,  sec.  551,  it  is  said :  "  At  common 
law  a  boy  under  fourteen  is  irrebuttably  presumed  to  be  inca- 
pable of  committing  a  rape."  In  New  York  and  Ohio  this 
presumption  is  held  to  be  rebuttable.  Whether  a  boy  under 
fourteen  is  indictable  at  common  law  for  an  assault  with  in- 
tent to  ravish  has  been  disputed.  The  affirmative  has  been 
maintained  in  Massachusetts ;  and  in  New  York  it  has  been 
held  that  while  there  is  a  presumption  of  incapacity,  this  pre- 
sumption may  be  overcome  by  counter-proof.  In  England  and 
North  Carolina  the  presumption  of  incapacity  is  irrebuttable." 
In  no  state,  however,  as  far  as  we  are  able  to  find,  has  it  been 
held  that  a  boy  under  fourteen  could  be  convicted  upon  an  in- 
dictment for  rape.  If  the  rule  be  such,  then  the  charge  of 
the  court  that  the  jury  "  must  be  satisfied  that  he  is  under 
that  age,  and  incapable,  from  the  testimony  and  wppear- 
anee"  had  a  tendency  to  mislead  them.  The  appea/rcmce  alone 
of  the  boy  is  not  legal  evidence  against  him  of  either  age 
or  puberty,  and  there  certainly  was  no  testimony  to  show  that 
he  was  older  than  fourteen,  or  even  that  he  had  arrived  at  that 
age.  In  Ohio  it  is  held  that  "  an  infant  under  the  age  of  four- 
teen years  is  presumed  to  be  incapable  of  committing  the 
crime  of  rape,  or  an  attempt  to  commit  it,  but  that  presump- 
tion may  be  rebutted  by  proof  that  he  has  arrived  at  the  age 
of  puberty,  and  is  capable  of  emission  and  consummating  the 
crime."  Williams  v.  The  State,  14  Ohio,  222.  The  same  rule 
prevails  in  New  York.  Tlie  People  v.  Randolph,  2  P.  0.  P., 
174.     See,  also,  Com.  v.  Green,  2  Pick.,  380. 

As.  however,  there  was  no  evidence  tending  to  prove  such  a 
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state  of  facts,  this  question  does  not  arise  in  this  case,  and  we 
therefore  refrain  from  expressing  any  opinion. 

It  is  not  necessary  to  notice  the  other  errors  assigned,  for 
the  judgment  must  be  reversed  and  a  new  trial  ordered. 

Note.— The  severe  punishments  attached  to  petty  offenses  at  common 
law  gave  rise  to  many  of  the  technical  rules  which  are  met  with  in  the  ad- 
ministration of  the  criminal  law.  Many  petty  offenses,  such  as  larceny, 
were  punishable  with  death,  and  it  became  necessary  for  the  courts  to  form- 
ulate, uphold  and  enforce  certain  inflexible  rules  in  order  to  protect  persons, 
probably  innocent,  against  barbarous  punishments.  So  long  as  the  legisla- 
ture of  the  state  of  Florida  sees  fit  to  leave  no  alternative  to  the  courts  but 
to  hang  or  acquit  a  man  against  whom  is  preferred  an  indictment  for  rape, 
the  action  of  the  court  in  the  above  case  will  merit  and  receive  the  plaudits 
of  the  profession.  If  the  discretion  to  punish  the  offender  by  imprison- 
ment in  the  state's  prison  for  a  term  of  years  were  vested  in  the  trial  court 
or  jury,  the  conviction  of  the  defendant  would,  in  all  human  probability, 
have  been  sustained.  The  question  whether  a  boy  under  fourteen  years  is 
capable  of  committing  rape  is  purely  a  question  of  fact.  Some  boys  are 
as  fully  developed  at  fourteen  years  of  age  as  others  are  at  twenty,  and  if 
of  sane  mind  and  physically  capable  of  committing  the  offense,  why  should 
they  escape  its  consequences?  This  case  serves  to  illustrate  the  wisdom  of 
the  rule  that  it  is  the  certainty  rather  than  the  severity  of  the  punishment 
which  deters  offenders. 


Smith  v.  People. 

(8  Colo.,  457.) 

Receiving  stolen  property:  Trial. 


..  Verdict — Presence  op  defendant. —  In  a  criminal  case  the  presence 
of  the  defendant  at  the  I'endition  of  the  verdict  is  essential  to  the 
validity  of  the  conviction. 

!.  Improper  utterances  op  prosecutor.— The  utterances  of  the  prose- 
cuting attorney  in  his  closing  argument  before  the  jury,  imputing  to 
the  defendant  graver  crimes  than  that  for  which  she  is  being  tried,  and 
as  to  which  he  had  not  been  permitted  by  the  court  to  offer  testimony, 
will,  if  not  restrained  by  the  court,  invalidate  the  conviction. 

!.  Error  not  cured. —  The  fact  that  the  court  warned  the  jury  against 
improper  utterances  which  would  probably  be  made  by  the  prosecuting 
attorney  in  his  argument  will  not  cure  an  error  committed  by  the  court 
in  not  restraining  improper  utterances  made  by  that  officer  during  his 
argument. 

Error  to  Criminal '€!ourt  of  Lake  County. 
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Taylor  &  Ashton  and  E.  T.  Taylor,  for  plaintiff  in  error. 
Theo.  H.  Thomas,  attorney-general,  for  the  people. 

Beck,  C.  J.  The  plaintiff  in  error  was  tried  and  convicted  of 
the  criminal  offense  of  receiving  stolen  property,  knowing  it  to 
have  been  stolen,  at  the  December  term,  1884,  of  the  criminal 
court  of  Lake  county.  The  jury  stated  in  their  verdict  that 
the  property  so  received  by  the  defendant  was  of  the  value  of 
$50.  A  motion  for  a  new  trial  was  overruled,  and  thereupon 
the  court  sentenced  the  prisoner  to  confinement  in  the  peniten- 
tiary for  a  term  of  three  years. 

One  of  the  errors  assigned  is  that  the  prisoner  was  not  present 
when  the  jury  returned  the  verdict  of  guilty.  It  is  a  general 
rule  of  law  that  the  prisoner,  in  cases  of  felony,  must  be  present 
at  every  step  in  the  proceedings,  or  the  proceedings  will  be  in- 
valid. So  important  is  this  right  that,  except  in  cases  of  mis- 
demeanor, it  cannot  be  waived  by  counsel.  If  the  prisoner  is 
deprived  of  the  privilege  of  being  present  when  the  verdict  is 
returned,  the  verdict  must  be  set  aside  and  a  new  trial  granted, 
or  the  judgment  will  be  reversed.  Green  v.  People,  3  Colo., 
68 ;  3  "Whart.  Grim.  Law,  §§  2991,  3364.  Exceptions  are  made 
as  to  the  necessity  for  the  continued  presence  of  the  prisoner 
throughout  the  entire  trial,  which  include  voluntary  absence 
from  the  court-room  for  a  few  moments,  also  such  violent 
conduct  on  the  part  of  defendant  as  to  render  it  necessary 
to  remove  him  in  order  that  the  trial  may  proceed.  Where 
absence  occurs  from  such  causes,  it  is  said  to  he  no  ground  of 
error,  provided  the  prisoner  is  brought  into  court  before  the 
verdict  is  formally  announced.     3  "Whart.  Crim.  Law,  §  3365. 

Another  error  assigned,  and  one  which  we  regard  as  fatal 
to  the  judgment  below,  was  the  refusal  of  the  court  to  grant 
the  defendant's  motion  for  a  new  trial,  based  on  the  ground  of 
certain  misconduct  of  the  acting  district  attorney  which  was 
prejudicial  to  the  rights  of  the  defendant.  The  record  shows 
that  the  special  district  attorney,  who  had  been  appointed  by 
the  court  to  appear  and  prosecute  this  case  on  behalf  of  the 
people,  in  his  closing  address  to  the  jury  "  stated  and  argued 
to  the  jury  that  he  had  stated  in  the  opening  of  this  case  that 
he  expected  to  prove  that  the  defendant  had  stated,  'As  Mollie 
Gorman  was  dead,  she  did  not  fear  a  conviction,^  but  the  court 
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had  prevented  him  from  so  doing;  to  which  statement,  so 
made  by  said  attorney,  the  defendant  then  and  there  duly  ex- 
cepted, and  protested  against  counsel  making  any  other  or 
further  statements  of  like  import,  and  that  the  judge  cautioned 
said  attorney  from  making  any  further  comments  of  like  im- 
port, and  further  stated  to  the  jury  that  they  should  disregard 
such  statement.  Thereupon  said  attorney  further  stated  that 
he  had  further  expected  to  prove,  as  stated  in  his  opening,  that 
the  defendant  had  murdered  Mollie  Owman;  to  which  state- 
ment, so  made  by  said  attorney,  the  defendant  then  and  there 
duly  excepted.  Said  attorney  further  stated,  in  his  closing  ad- 
dress to  the  jury,  that  '  the  defendant  fm^got  to  explain  to  the 
jury  that  the  reason  she  gave  Casserleigh  the  sum  of  $25  was  that 
she  expected  the  enraged  miners  to  hloxo  up  her  house  on  account 
of  the  murder  of  Bulkley^  to  which  statement,  so  made  by  the 
said  attorney,  the  defendant  then  and  there  duly  excepted." 

The  action  of  the  prosecuting  officer,  as  above  set  forth  in 
the  record,  constitutes  gross  misconduct  on  his  part,  and  a  total 
disregard  of  the  legal  rights  of  the  prisoner.  It  manifests  a 
disposition  to  ignore  the  plainest  principles  of  law  in  relation 
to  the  trial  of  criminal  offenses,  and  exhibits  contempt  for  the 
authority  and  dignity  of  the  court,  of  which  he  was  then  an 
officer.  Such  statements,  coming  from  the  acting  district  at- 
torney at  the  time  and  in  the  manner  made,  must  have  been 
highly  prejudicial  to  the  cause  of  the  defendant.  They  were 
not  only  made  by  an  officer  of  the  court,  but  they  were  made 
in  the  closing  or  last  speech  to  the  jury,  when  there  was  no  op- 
portunity for  defendant's  counsel  to  criticise  or  answer  them. 
No  such  facts  had  been  received  in  evidence,  and  they  were  not 
only  wholly  outside  the  evidence,  but  totally  irrelevant  to  the 
subject-matter  of  the  trial.  The  officer  could  have  had  but 
one  motive  in  view  in  the  course  pursued  by  him,  viz.,  to  prej- 
udice the  jury  against  the  prisoner  by  charging  her  with  the 
commission  of  graver  crimes  than  the  offense  for  which  she 
was  being  tried.  Failing  to  get  before  the  jury  such  irrelevant 
testimony,  he  determined,  if  possible,  to  poison  the  minds  of 
the  jury  against  the  prisoner  by  openly  charging  her,  upon  his 
own  authority,  with  the  murder  of  the  two  persons  named.  In 
so  doing,  he  defied  the  authority  of  the  court,  violated  the  law, 
and  abused  his  privilege  as  a  public  prosecutor.     The  law  of 
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the  land  guaranties  to  every  one  accused  of  crime,  whether  of 
high  or  low  degree,  whether  rich  or  poor,  a  fair  and  impartial 
trial.  Certainly  it  cannot  be  said,  in  view  of  the  facts  and  cir- 
cumstances above  set  out,  that  the  defendant  in  this  case  re- 
ceived a  fair  and  impartial  trial  within  the  letter  and  spirit  of 
the  constitution  and  the  laws  of  this  state,  unless  it  can  be  said 
that  the  errors  appearing  in  the  record  were  cured,  so  that  the 
defendant  was  not  prejudiced  thereby.  Soripps  v.  Reilly,  35 
Mich.,  371 ;  Tucker  v.  Ilenniher,  41 JST.  H.,  317. 

The  judge  seems  to  have  anticipated  the  conduct  of  this  ofB- 
cer,  and  the  means  to  which  he  Avould  resort  to  secure  a  convic- 
tion, as  he  appears  to  have  instructed  the  jury  before  the  oral 
arguments  to  the  eifect  that,  if  said  officer  should  make  state- 
ments charging  that  the  prisoner  was  of  bad  reputation,  it 
would  be  highly  improper  and  wrong  for  the  jury  to  give  them 
any  weight  whatever.  This  instruction,  however  creditable  to 
the  court,  did  not  cure  the  error,  since  it  was  given  before  the 
arguments,  and  when  the  officer  commenced  his  attack  upon 
the  character  of  the  defendant  the  judge  failed  to  suppress  the 
same.  The  attorney  appears  to  have  continued  after  the 
court's  effort  to  restrain  him,  and  to  complete  all  the  charges 
he  desired  to  make  without  further  opposition,  save  by  the  ob- 
jections of  the  defendant.  The  criticism  on  the  action  of  the 
court  is  that  the  judge  failed  to  assert  and  maintain  the  au- 
thority and  dignity  of  the  court,  by  reason  whereof  a  prisoner 
upon  trial  was  prejudiced.  The  law  places  at  the  command  of 
all  judicial  tribunals  ample  power  and  means  to  enforce  obedi- 
ence to  their  lawful  orders  in  such  cases,  by  the  way  of  fines, 
and,  if  necessary,  imprisonment.  It  is  the  duty  of  courts  to 
require  their  proceedings  to  be  conducted  according  to  the 
rules  of  law,  and  to  protect  the  rights  of  litigants.  That  the 
proceedings  in  this  instance  were  defective  in  the  essentials 
mentioned  is  fully  shown  by  the  record.  We  are  further  of 
opinion  that  the  errors  complained  of  were  not  cured ;  for  which 
reasons  the  judgment  must  be  reversed  and  the  cause  re- 
manded. 

Attorney-General  Theodore  H.  Thomas,  being  of  opinion, 
from  an  inspection  of  the  record,  that  the  prisoner  was  not 
awarded  a  fair  and  impartial  trial,  declined  to  prosecute  the 
case. 
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Beadley  v.  The  State. 

(30  Florida,  738.) 

Eeceivinq  stolen  goods:  Indictment  —  Duplicity. 

1.  Sufficiency  of  INDICTME^fT.—  Aa  indictment  under  subchapter  4,  sec- 
tion 39,  of  chapter  1637,  Laws  of  1868,  charging  that  the  defendant 
"  feloniously  did  buy,  receive  and  have,  and  did  then  and  there  aid  in 
the  concealment  of  certain  stolen  property  of,"  etc.,  knowing  the  said 
property  to  have  been  feloniously  stolen,  etc.,  is  good,  the  words  "  and 
have"  being  mere  surplusage,  and  not  liable  to  mislead  the  defendant. 

3.  Offenses  which  may  be  joined.—  When  a  statute  makes  either  of  two 
or  more  distinct  acts  connected  with  the  same  general  offense,  and 
subject  to  the  same  punishment,  indictable  as  distinct  crimes,  they 
may,  when  committed  by  the  same  person  at  the  same  time,  be  coupled 
In  one  count,  and  constitute  but  one  offense. 

"Writ  of  error  to  the  Circuit  Court  for  Duval  County. 
The  facts  of  the  case  are  stated  in  the  opinion. 

T.  A.  McDonell,  for  plaintiff  in  error. 
The  Attorney-General,  for  the  state. 

Mr.  Justice  Van  Yalkenbuegh  delivered  the  opinion  of  the 
court: 

In  the  month  of  November,  1883,  Frank  Bradley,  the  plaint- 
iff in  error,  was  indicted  in  Duval  county  for  buying  and  re- 
ceiving stolen  goods,  etc.  The  indictment  charges  that  Frank 
Bradley,  on  the  15th  day  of  November,  A.  D.  1883,  "five  bar- 
rels of  flour,  of  the  value  of  $7  each,  of  the  property,  goods 
and  chattels  of  the  Florida  Central  &  "Western  Railroad  Com- 
pany, a  corporation  incorporated  and  existing  under  the  laws 
of  the  state  of  Florida,  before  then  feloniously  stolen,  taken 
and  carried  away,  feloniously  did  buy,  receive  and  have,  and 
did  then  and  there  aid  in  the  concealment  of  the  same,  the 
said  Frank  Bradley  then  and  there  well  knowing  the  said  prop- 
erty, goods  and  chattels  to  have  been  feloniously  stolen,  taken 
and  carried  away,  contrary  to  the  form  of  the  statute,"  etc. 
The  cause  was  tried  on  a  plea  of  not  guilty  on  the  21st  day  of 
November,  and  defendant  was  found  guilty.  On  the  next  day 
the  attorney  for  the  defendant  moved  in  arrest  of  judgment, 
on  the  grounds :  First,  "  that  the  offense  is  charged  in  such  a 
way  that  it  leaves  it  uncertain  what  is  intended  to  be  charged. 
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Second,  that  said  indictment,  in  a  single  count,  charges  more 
than  one  statutory  offense,  and  is  bad  for  duplicity.  Third, 
that  the  facts  stated  in  the  indictment  are  not  suificient  to 
constitute  the  offense  attempted  to  be  charged." 

The  court  overruled  the  motion,  and  the  counsel  for  the  de- 
fendant duly  excepted,  and  brings  his  writ  of  error  to  this 
court,  and  assigns  his  errors  as  follows : 

"  The  plaintiff  assigns  for  error  that  the  indictment,  in  a 
single  count,  joins  more  than  one  felony ;  that  the  verdict  is 
general ;  that  the  record  shows  that  he  has  been  convicted  on 
one  count  of  more  than  one  offense  by  the  same  verdict;  that 
no  legal  judgment  can  be  entered  thereon." 

The  statute  under  which  this  indictment  is  found  is  chapter 
1637,  Laws  1868,  subchapter  4,  section  39,  and  reads  as  fol- 
lows: 

"  Whoever  buys,  receives  or  aids  in  the  concealment  of  stolen 
money,  goods  or  property,  knowing  the  same  to  have  been 
stolen,  shall  be  punished  by  imprisonment,"  etc. 

Mr.  Bishop,  in  his  work  on  Statutory  Crimes,  sec.  244,  says : 
"  If,  as  is  common  in  legislation,  a  statute  makes  it  punishable 
to  do  a  particular  thing  specified,  '  or '  another  thing,  '  or '  an- 
other, one  commits  the  offense  who  does  any  one  of  the  things 
or  any  two,  or  more,  or  all  of  them.  And  the  indictment  may 
charge  him  with  any  one,  or  with  any  larger  number,  at  the 
election  of  the  pleader ;  employing,  if  the  allegation  is  of  more 
than  one,  the  conjunction  '  and '  where  '  or '  occurs  in  the  stat- 
ute." 

The  word  "  have,"  as  used  in  the  indictment,  is  not  embodied 
in  the  statute,  and  may  be  treated  as  surplusage. 

"  "Where  a  statute  makes  two  or  more  distinct  acts,  connected 
with  the  same  transaction,  indictable,  each  one  of  which  may 
be  considered  as  representing  a  stage  in  the  same  offense,  it  has, 
in  many  cases,  been  ruled  that  they  may  be  coupled  in  one 
count."     1  Wharton's  Grim.  L.,  sec.  390. 

In  the  case  of  Byrne  et  al.  v.  The  State,  12  Wis.,  519,  C.  J. 
Dixon,  speaking  for  the  court,  says :  "  The  rule  is  well  settled 
that,  where  a  statute  makes  either  of  two  or  more  distinct  acts, 
connected  with  the  same  general  offense  and  subject  to  the 
sanie  measure  and  kind  of  punishment,  indictable  separately 
and  as  distinct  crimes,  when  each  shall  have  been  committed 
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by  different  persons  or  at  different  times,  they  may,  when  com- 
mitted by  the  same  person  at  the  same  time,  be  coupled  in  one 
count  as  constituting  altogether  but  one  offense.  In  such  cases 
the  several  acts  are  considered  as  so  many  steps  or  stages  in 
the  same  affair,  and'  the  offender  may  be  indicted  as  for  one 
combined  act  in  violation  of  law ;  and  proof  of  either  of  the 
acts  mentioned  in  the  statute  and  set  forth  in  the  indictment  will 
sustain  a  conviction."     See,  also,  State  v.  Bielhy,  21  "Wis.,  204. 

In  State  v.  Nelson,  29  Maine,  329,  the  court  say :  "  The  stat- 
ute, ch.  156,  sec.  1,  makes  the  buying,  receiving  or  aiding  in 
the  concealment  of  stolen  goods  but  one  offense,  though  it  may 
be  committed  in  three  modes.  If  it  is  charged  in  all  three  of 
the  modes,  still  but  one  offense  is  committed,  and  only  one 
punishment  can  be  inflicted.  The  offense  is  established  by 
proof  of  either  of  the  modes,  but  the  penalty  is  the  same  for 
one  as  all  three  of  them.  There  is,  therefore,  but  one  crime 
charged." 

In  Stevens  v.  Commonwealth,  6  Metcalf,  241,  the  indictment 
alleged  the  stealing  of  certain  goods,  and  then  charges  that  the 
defendant  the  goods  so  stolen  did  receive  and  have,  and  then 
and  there  did  feloniously  aid  in  concealing  the  same.  The 
court  said  that  there  is  but  one  count  in  which  the  defendant 
is  charged,  and  there  is  but  one  offense  with  which  he  is  charged ;. 
that  it  is  made  but  one  offense  by  the  statute,  although,  accord- 
ing to  the  language  used,  it  may  be  committed  in  one  of  three 
modes ;  that  is,  by  buying,  receiving  or  aiding  in  the  conceal- 
ment of  stolen  goods.  "Whether  charged  to  be  done  in  one, 
two  or  all  three  of  the  modes  mentioned,  it  is  still  but  one 
offense,  and  the  general  finding  of  the  jury  is  that  the  offense 
was  committed  as  charged.  Commonwealth  v.  Nichols,  92  Mass., 
199;  Ih.  V.  Eaton,  15  Pick.,  273;  Ih.  v.  Rail,  85  Mass.  305. 

The  indictment  in  this  case  is  not  bad  for  duplicity.  It 
charges  but  one  offense,  although  the  offense  might  have  been 
committed  in  one  of  three  modes.  The  jury  have  found  that 
the  offense  was  committed  as  charged  in  the  indictment.  The 
penalty,  as  provided  in  the  statute,  is  no  greater  where  the  in- 
dictment charges  the  three  distinct  modes  in  one  count  than 
where  but  a  single  charge,  as  of  "  buying,"  is  made  and  estab- 
lished. The  punishment  is  the  same  in  both  cases.  The  judg. 
raent  is  affirmed. 
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McEab  V.  The  State. 

(71  Ga.,  96.) 

Riots  :  Murder  —  Indictment — Evidence. 

1.  Demurrer  dobs  not  lie  when  indictment  is  eegulae  on  its  face. — 
That  the  court  at  the  time  an  indictment  was  framed  was  illegally  held, 
because  it  had  not  been  adjourned  and  convened  according  to  law,  was 
not  matter  which  could  be  taken  advantage  of  by  demurrer,  but  by 
plea,  properly  verified,  the  indictment  being  regular  on  its  face. 

3.  Rioter  responsible  for  every  illegal  act  committed.—  Where,  at 
and  before  the  killing,  there  was  a  great  riot  by  many  persons  who  com- 
posed a  mob,  and  the  accused  was  one  of  them,  and  took  part  in  the 
riot,  incited  it,  and  was  in  great  part  responsible  therefor,  he  was  liable 
for  each  and  every  illegal  act  committed  by  such  mob,  and  what  was 
said  and  done  by  the  mob  or  any  of  its  members  was  proper  evidence 
on  the  trial  of  the  defendant,  unless  it  appear  that  he  left  or  abandoned 
them  before  the  homicide  was  committed.  * 

Before  Judge  Fort.    Dodge  Superior  Court. 

McEae  was  indicted,  with  others,  for  the  murder  of  J.  Q. 
Howard.  He  demurred  to  the  indictment  on  the  ground, 
among  others,  that  the  court  at  which  it  was  returned  was  ille- 
gally convened,  being  at  the  time  to  which  the  session  of  court 
had  been  adjourned  by  the  judge  by  telegram  to  the  clerk. 
(This  was  made  a  ground  of  demurrer,  but  there  was  nothing 
in  the  indictment  to  disclose  these  facts.) 

The  eTidence  showed,  in  brief,  as  follows: 

On  August  6,  1882,  there  was  a  negro  camp-meeting  in  the 
town  of  Eastman,  and  an  excursion  train  brought  many  to  it. 
During  the  day,  a  difBculty  occurred  and  a  negro  was  killed. 
The  other  negroes  seemed  to  be  much  excited.  Defendant 
was  near  the  corpse  and  was  gesticulating.  He  said  that  it  was 
a  shame ;  that  if  they  "  would  stand  up  to  him,"  they  would 
"  have  him  "  before  night.  The  crowd  gathered  round  him ; 
the  body  of  the  dead  negro  was  carried  off,  and  the  crowd  went 
down  the  streets;  the  noise  increased,  and  the  mob  became 
riotous ;  pistols  were  fired  and  threats  and  loud  language  were 
used.  A  little  latter,  Howard,  whom  the  crowd  claimed  to 
have  done  the  killing,  was  seen  to  run  down  the  street,  and  the 
mob  pursued  him,  firing  pistols  at  him,  hallooing  and  threaten- 
ing to  kill  him.  Defendant  was  about  a  hundred  yards  behind 
them ;  he  ran  after  them,  and  when  within  about  forty  yards  of 
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the  crowd/also  fired  his  pistol.  He  joined  the  crowd  and  was 
lost  to  view.  The  mob  pursued  Howard  to  the  house  of  one 
Harrell,  insisted  on  being  admitted,  threatened  to  burn  the 
house,  searched  it,  caught  Howard,  pulled  him  to  the  front  door, 
shot  him  and  beat  him  over  the  head  with  clubs  and  sticks, 
causing  his  death.  On  October  11,  thereafter,  defendant  was 
caught  in  "Waycross,  about  one  hundred  and  forty-six  miles 
away;  he  was  passing  under  another  name,  and  denied  his  own 
name  when  arrested.  The  person  mailing  the  arrest  was  not 
an  officer.  On  the  way  to  Eastman  defendant  was  given  some 
whisky,  but  the  person  having  him  in  charge  stated  that  it  was 
not  enough  to  make  him  drunk.  After  this  he  offered  to  such 
person  $20  to  release  him. 

Defendant  offered  no  testimony.  In  his  statement  he  denied 
that  he  was  one  of  the  mob,  or  that  he  used  a  fictitious  name, 
and  said  that  if  he  offered  to  pay  for  a  release  he  was  drunk. 

The  jury  found  the  defendant  guilty  as  principal  in  the  sec- 
ond degree,  and  recommended  that  he  be  imprisoned  for  life. 
He  moved  for  a  new  trial  on  the  following  grounds : 

(1),  (2)  Because  the  verdict  was  contrary  to  law  and  evi- 
dence. 

(3),  (4)  Because  the  court  overruled  the  demurrer  to  the  in- 
dictment. (In  one  ground  it  is  called  a  demurrer ;  in  the  other, 
a  plea  in  bar.  From  the  record  it  appears  that  the  first  was 
correct.) 

(5)  Because  the  court  admitted  evidence  that  cries  of  "kil^^ 
him,"  "  we  will  have  his  head,"  etc.,  were  uttered  by  members 
of  the  crowd ;  the  witnesses  were  unable  to  state  what  indi- 
viduals uttered  the  cries. 

(6)  Because  the  court  admitted  evidence  of  the  change  of 
name  and  offer  of  defendant  to  pay  for  his  release,  it  appear- 
ing that  this  information  was  obtained  while  defendant  was  in 
custody  and  after  being  furnished  with  whisky  by  the  party 
having  him  in  charge. 

The  motion  was  overruled  and  defendant  excepted. 

J.  W.  Sm/good,  T.  P.  Loyd  ansd  L.  A.  Hall,  for  plaintiff  in 
error. 

0.  Anderson,  attorney-general ;  O.  C.  Smith,  solicitor-general, 
by  Ha/rrison  <Ss  Peeples,  and  D.  M.  Roberts,  for  the  state. 


624  AMERICAN  CRIMINAL  REPORTS. 

Blandfoed,  Justice.  1.  The  plaintiff  in.  error  was  indicted 
for  the  murder  of  J.  Q.  Howard  on  the  6th  of  August,  1882. 
The  indictment  was  demurred  to  on  several  grounds.  First, 
because  the  court,  at  the  time  the  indictment  was  found,  was 
illegally  held,  as  the  same  had  not  been  adjourned  and  con- 
vened agreeably  to  law.  Matter  of  this  kind  could  not  be  taken 
advantage  of  by  demurrer,  but  by  plea  properly  verified.  The 
indictment  contained  nothing  and  omitted  nothing  which  could 
be  taken  advantage  of  by  this  demurrer;  so  the  court  was 
right  in  overruling  this  demurrer. 

The  indictment  was  further  demurred  to  on  several  grounds 
stated  in  the  record.  Upon  looking  into  these  grounds  of  de- 
murrer, and  at  the  indictment,  it  is  certain,  full  and  particular, 
coming  fully  up  to  the  requirements  of  the  common  law  and  sec- 
tion 4628  of  the  code  of  Georgia,  which  says  that  "  every  in- 
dictment or  accusation  of  the  grand  jury  shall  be  deemed 
sufficiently  technical  and  correct  which  charges  the  offense  in 
the  terms  and  language  of  this  code,  or  so  plainly  that  the 
nature  of  the  offense  charged  may  be  easily  understood  by  the 
jury." 

2.  In  this  case  it  appears,  from  the  evidence,  that  at  and  be- 
fore the  killing  of  the  deceased,  there  was  a  great  riot  by 
many  persons  who  composed  the  mob ;  it  was  shown  that  the 
accused  Avas  one  of  the  mob ;  that  he  took  part  in  the  riot,  and 
incited  it,  and  was  in  great  part  responsible  therefor.  He 
was  liable  for  all  and  every  illegal  act  committed  by  the  mob, 
and  what  was  said  and  done  by  the  mob  or  any  of  them  was 
proper  evidence  to  be  submitted  to  the  consideration  of  the 
jury  upon  the  trial  of  this  defendant.  31  Ga.,  236;  Lord 
Oeorge  Gordon's  Gase,  Howell's  State  Trials,  vol.  21,  pp.  486 
to  589;  2  Doug.,  590;  17  Ga.,  356.  There  was  no  evidence 
submitted  by  the  prisoner  showing  that,  after  he  joined  the 
rioters,  he  left  them  and  abandoned  them  before  the  homicide 
was  committed. 

3.  After  the  prisoner  was  arrested,  the  evidence  shows  that 
the  party  making  the  arrest  gave  the  prisoner  spirituous  liquor, 
and  after  this  prisoner  offered  the  arresting  party  $20  to  let 
him  escape.  This  conduct  of  the  party  making  the  arrest,  or 
of  any  other  party,  is  highly  reprehensible,  and  such  conduct 
cannot  but  meet  with  the  condemnation  of  all  right-thinking 
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men.  The  statement  of  the  accused,  his  offer  to  pay  $20  for 
his  release,  was  properly  admitted  in  evidence  by  the  court 
below. 

4.  The  verdict  of  the  jury  was  in  accordance  with  the  evi- 
dence, and  there  was  no  error  in  the  court  below  in  refusing 
the  new  trial  upon  the  several  grounds  taken  in  the  motion. 

Judgment  affirmed. 


Hanson  v.  State. 

(43  Ohio  St.,  376.) 

Eobbeby:  Instruction — Assault  and  battery  —  Arraignment. 

1.  Violence. —  The  violence  which  is  essential  to  the  crime  of  robbery 

must  be  concomitant  with  the  taking  of  property  from  the  person  of 
another. 

2.  The  assault. —  On  the  trial  of  a  person  indicted  for  the  crime  of  as- 

sault with  intent  to  rob,  it  is  error  to  refuse  to  charge  that  violence,  in 
order  to  constitute  the  crime,  must  not  be  subsequent  to  the  attempt  to 
take  the  property. 

3.  Conviction  of  assault  and  battery. —  Indictment  for  an  assault  with 

intent  to  rob  will  support  a  conviction  for  assault  and  battery,  and  it  is 
error  to  refuse  to  so  chai-ge. 

4.  Abeaignment. —  The  record  of  a  conviction  for  crime  must  show  that 

the  defendant  was  arraigned  on  the  indictment. 

Error  to  the  Court  of  Common  Pleas  of  Greene  County. 

The  plaintiff  in  error  was  indicted,  tried  and  convicted  of 
the  crime  of  assault  with  intent  to  rob,  at  the  January  term, 
1885,  of  the  court  of  common  pleas  of  Greene  county.  The 
testimony  on  the  trial  tended  to  show  that  the  alleged  crime 
was  committed  in  attempting  to  detach  and  remove  a  diamond 
shirt-stud  from  the  person  of  the  prosecuting  witness,  who 
was,  at  the  time  of  the  assault,  standing  in  a  crowd,  and,  feel- 
ing a  sudden  jerk  at  his  shirt  bosom,  reached  out  his  hand  and 
•caught  the  plaintiff  in  error,  who  struggled  to  release  himself 
from  the  grasp  of  the  witness.  The  shirt  was  torn  by  the  jerk, 
but  the  stud  was  not  detached. 

K  E.  Wright  and  M.  R.  Snodgrass,  for  plaintiff  in  error. 
James  Lawrence,  attorney-general,  for  the  state. 
Vol.  V  — 40 
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MclLVAms,  C.  J.  Several  errors  are  assigned,  but  we  think 
it  unnecessary  to  notice  any  other  than  those  relating  to  the 
refusal  of  the  court  to  charge  the  jury  as  requested  by  defend- 
ant below.  The  court  refused  to  charge  "  that  violence,  in 
order  to  constitute  an  assault  with  intent  to  rob,  must  not  be 
subsequent  to  the  attempt  to  take  the  property."  This  request 
should  have  been  given.  There  being  no  putting  in  fear,  vio- 
lence is  an  essential  ingredient  in  the  crime  of  robbery.  "We 
find  nothing  in  the  charge  as  given  which  can  be  considered 
as  a  fair  equivalent  for  the  request.  The  testimony  tended  to 
show  that  after  the  taking  of  the  property  had  been  abandoned 
by  the  defendant  a  struggle  to  avoid  an  arrest  ensued.  How- 
ever violent  this  struggle,  it  did  not  characterize  the  attempt 
to  take  the  diamond  stud.  The  jury  should  have  been  plainly 
told  that  the  charge  of  assault  with  intent  to  rob  by  violence 
was  not  proved  by  subsequent  violence  used  to  avoid  an  arrest. 

The  court  also  refused  to  charge  "  that  if  the  jury  find  that 
the  defendant  had  not  used  such  force  and  violence  as  makes 
him  guilty  of  assault  with  intent  to  rob,  he  may  be  found 
guilty  of  assault  and  battery."  If  the  jury,  contrary  to  law, 
had  been  instructed  that  a  conviction  of  the  defendant  for 
assault  and  battery  only  could  not  be  had  under  that  indict- 
ment, his  danger  of  a  conviction  for  the  higher  crime  named 
in  the  indictment  would,  no  doubt,  have  been  increased. 
Mmjoa/rd  v.  State,  25  Ohio  St.,  399;  ITeUer  v.  State,  23  Ohio  St., 
582. 

True,  the  court  had  told  the  jury  in  the  general  charge 
"  that  if  it  was  only  an  attempt  to  commit  larceny  of  the  prop- 
erty from  the  person  by  snatching  the  pin,  then  there  would 
be  no  crime  except  assault  and  battery."  And,  again,  the 
court  had  said  to  the  jury,  "  counsel  for  defendant  suggests 
that  the  defendant  may  have  simply  intended  to  unfasten  the 
pin,  and  then  steal  it,  without  letting  Miller  (the  prosecuting 
witness)  know  what  he  was  doing.  If  this  were  so,  I  instruct 
the  jury  that  the  defendant  would  not  be  guilty  of  anything 
beyond  an  assault  and  battery." 

It  was  probably  the  intention  of  the  court  that  the  jury 
should  understand  that  a  conviction  of  the  less  offense  might 
be  had  in  the  pending  action,  but  it  was  not  so  stated,  and  it 
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may  be  that  the  refusal  to  charge,  as  requested,  misled  the  jury, 
especially  as  no  reason  for  the  refusal  was  given. 

The  record  before  us  does  not  show  that  the  defendant  was 
arraigned  on  the  indictment  before  trial.  The  record  is  de- 
fective in.  this  particular. 

Judgment  reversed. 


CoMMOirWEALTH    V.    INTOXICATING   LlQTTOES. 

(140  Mass.,  287.) 

Search  warrant  :  Deseription  of  premises. 

Description  of  premises. —  A  search  warrant,  which  described  the  prem- 
ises to  be  searched  as  "  a  certain  building,  the  cellar  under  the  same, 
and  the  out-buildings  within  the  curtilage  thereof,  situate,"  etc.,  does 
not  authorize  the  search  of  another  building  situated  on  an  adjoining 
lot,  separated  by  a  fence,  but  connected  by  a  covered  passage-way. 

K  J.  Shermcm,  attorney-general,  for  the  commonwealth. 
John  W.  Corcoran  and  Heriert  Parlcer,  for  claimant. 

Dbvens,  J.  The  complaint  and  warrant  described  the  prem- 
ises to  be  searched  as  "  a  certain  building,  the  cellar  under  the 
same,  and  the  out-buildings  within  the  curtilage  thereof,  situate 
on  the  southwest  corner  of  Grove  and  Beacon  streets,  so  called, 
in  said  Clinton,  and  occupied  by  said  Patrick  H.  Morrison  as  a 
store,  dweUing-house,  and  place  of  common  resort  kept  therein." 

The  premises  actually  searched  consisted  of  a  basement  under 
a  building  at  the  corner  of  Grove  and  Beacon  streets,  a  covered 
passage-way  by  which  access  was  had  to  a  basement  under 
another  building,  and  the  latter  basement.  These  buildings 
were  conveniently  known  at  the  trial  as  A.  and  B.,  and  it  was 
in  the  basement  of  the  latter  that  the  liquors  claimed  were 
seized.  A  small  quantity  was  seized  which  was  found  in  the 
passage-way,  but  we  do  not  understand  that  this  is  here  in  con- 
troversy. If  so,  the  description  of  the  premises  would  be 
clearlji^  sufficient  to  include  this  passage-way,  and  would  justify 
the  seizure  of  the  liquors  there  found,  as  this  was  certainly  an 
out-building  immediately  connected  with  the  building  A. 
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It  was  ruled  at  the  trial  that  "  the  complaint  and  warrant 
covered  both  of  said  buildings."  The  correctness  of  this  ruling 
depends  on  the  inquiry  whether  these  buildings  could  be  held 
to  be  so  connected  and  identified,  each  with  the  other,  as  legally 
to  constitute  but  one,  or  whether  the  building  called  "  B."  could 
be  held  by  legal  intendment,  from  its  nature,  situation  and  use, 
to  be  out-building  to  A. 

The  buildings  A.  and  B.  had  each  distinct  access  to  their 
basements  from  Beacon  street.  The  upper  portions  of  each 
were  approached  from  Grove  street,  on  a  level,  by  reason  of 
the  different  grade  of  this  street,  which  was  higher  than  that 
of  Beacon  street.  The  building  A.  was  approached  directly 
therefrom  by  passing  around  the  south  end  of  A.  The  stories 
of  each  building  above  the  basement  were  occupied  by  several 
tenants  other  than  the  occupant  of  the  basement.  There  was 
a  retaining  wall  about  eight  feet  from  Beacon  street,  in  the 
space  between  the  two  buildings,  extending  from  one  to  the 
other,  which  supported  the  land  on  the  Grove  street  side.  A 
passage-way,  one  side  of  which  was  formed  by  this  wall,  and 
the  other  side  and  the  roof  of  which  were  made  of  rough 
boards,  and  which  was  also  provided  with  an  entrance  on 
Beacon  street,  extended  from  A.  to  B.  With  the  distinct  modes 
of  access,  use  and  construction  described,  the  fact  that  they 
were  connected  by  this  passage  could  not  make  of  them  the 
same  building,  so  that  B.  could  be  held  to  be  the  building 
described  as  at  the  corner  of  Grove  and  Beacon  streets.  Nor 
could  it  be  held  to  be  "  an  out-building  within  the  curtilage 
thereof."  "  Curtilage  "  has  been  heretofore  defined  to  be  the 
fence  or  inclosure  of  a  piece  of  land  around  a  dwelling-house, 
usually  including  the  buildings  occupied  in  connection  there- 
with. Com.  V.  Barney,  10  Cush.,  480.  There  was  in  this  case 
no  common  inclosure  within  which  the  two  buildings  stood, 
nor  was  the  building  itself  of  that  class  ordinarily  understood 
as  an.  out-building,  which  is  one  that,  from  its  character,  is  to 
be  used  in  connection  with  the  main  building,  and  may  thus  be 
held  to  be  a  parcel  thereof,  even  if  not  immediately  attached 
thereto,  as  the  barns,  sheds,  and  wood  and  store  houses  belong- 
ing to  a  dwelling-house.  In  all  respects  adapted  for  independ- 
ent use,  and  actually  thus  used,  except  so  far  as  the  basement 
was  concerned,  the  building  B.  was  not  made,  nor  could  it 
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properly  be  described  as,  an  out-building,  because  a  rough  pas- 
sage-way, temporary  in  its  structure,  afforded  access  to  it  from 
A.  The  instruction  of  the  learned  judge  was  on  this  point, 
therefore,  erroneous.     Exceptions  sustained. 


Seelig  t.  State. 
(43  Arkansas,  96.) 

Sabbath-breakinq. 


Door  left  partially  open  or  unlocked.—  To  commit  the  offense  of 
Sabbath-breaking  by  keeping  a  store  door  open  on  Sunday,  it  is  not 
necessary  to  keep  it  so  opened  as  to  induce  customers  to  enter  and 
trade.  It  is  sufficient  if  the  door  is  partially  open  or  intentionally  left 
unlocked,  so  that  any  person  may  enter  as  readily  as  if  left  open.  Or 
if  it  is  opened  to  the  knocking  of  a  stranger,  and  he  admitted  or  in- 
vited in,  this  is  a  keeping  open  withiu  the  prohibition  of  the  statute. 

Appeal  from  Phillips  Circuit  Court.  Hon.  M.  T.  Sanders, 
Circuit  Judge. 

Thweatt  (&  Quarles,  for  appellant. 
Moore,  attorney-general,  cmitra. 

Smith,  J.  Seelig  was  charged  by  affidavit  before  the  mayor 
of  Helena  with  Sabbath-breaking,  by  keeping  open  the  door 
of  his  store.  He  was  convicted  and  fined  there,  and  again  on 
appeal  to  the  circuit  court. 

He  moved  for  a  new  trial  for  misdirection  and  because  the 
verdict  was  contrary  to  the  evidence. 

Stansell,  the  city  marshal,  swore  that  he  saw  a  side  door  of 
the  store  open  on  a  certain  Sunday  shortly  before  the  prosecu- 
tion was  begun,  and  saw  a  boy  pass  out  with  a  bundle^  An- 
other witness  went  to  the  store  in  company  with  Sexton, 
defendant's  book-keeper,  found  the  door  closed  but  not  looked ; 
entered  and  remained  five  or  ten  minutes.  Sexton  stayed  to 
write  letters;  and  while  Sexton  was  within  a  negro  knocked 
at  the  door  and  was  admitted.  Sexton  also  went  out  of  the 
side  door,  leaving  it  -open,  and  walked  across  the  street  to 
speak  to  his  employer. 
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The  court  charged  as  follows : 

1.  If  the  jury  find  from  the  evidence  that  the  defendant 
kept  his  store  open  on  Sunday  as  alleged,  within  twelve  months 
next  before  the  commencement  of  the  prosecution,  or  that  any 
door  thereof,  through  which  the  public  might  pass,  or  had  the 
op  portunity  of  doing  so,  was  kept  or  left  open  on  Sunday,  he 
would  be  guilty  as  charged. 

2.  If  the  jury  believe  from  the  evidence  that  a  door  of  the 
defendant's  store  was  not  kept  or  left  wide  open,  but  that  it 
was  partially  open,  or  that  the  locks  or  fastenings  were  inten- 
tionally left  unsecured,  so  that  any  person  desiring  to  do  so 
might  enter  the  store  as  readily  as  though  it  were  standing 
open,  the  defendant  would  be  guilty. 

3.  If  any  person,  who  is  a  stranger,  goes  to  a  store  on  Sun- 
day, and,  upon  knocking,  the  door  is  immediately  opened  and 
such  person  admitted  or  invited  into  the  store,  this  is  a  keeping 
open  within  the  prohibition  of  the  statute. 

The  following  prayers  were  denied : 

Keeping  open  a  store  in  contemplation  of  law  is  such  a  keep- 
ing open  as  would  induce  customers  to  enter  for  the  purpose 
of  trade  or  traffic ;  and  under  this  charge  it  is  necessary  to 
prove  that  the  defendant  did,  in  fact,  keep  open  his  store ;  and 
the  mere  fact  that  the  defendant's  door  was  opened  for  a  few 
minutes  and  was  not  kept  open  for  any  length  of  time,  nor  for 
the  purpose  of  inducing  trade  or  traffic,  is  not  sufficient  proof 
of  guilt. 

If  the  jury  find  that  the  defendant  was  not  in  the  store  and 
gave  no  directions  to  any  one  as  to  keeping  the  door  open,  or 
that  defendant  was  not  present  at  the  time  and  knew  not  that 
the  door  was  open,  he  was  not  responsible  for  its  being  open. 
We  perceive  no  objections  to  the  charge  of  the  court.  And  as 
to  the  prayers  refused :  "Where  an  act  is  in  itself  indifferent, 
and  only  becomes  criminal  when  done  with  a  particular  intent, 
there  the  intent  must  be  proved.  But  if  the  act  be  unlawful, 
as  to  keep  open  a  store  on  Sunday,  the  law  implies  the  crimi- 
nal intent  and  proof  of  justification  or  excuse  must  come  from 
the  defendant.  Gantt's  Dig.,  1618;  Shover  v.  State,  10  Ark., 
259;  Britton  v.  State,  id.,  299. 

The  last  prayer  was  inapplicable  to  the  state  of  facts  in  proof. 
I^o  testimony  had  been  offered  as  to  what  directions,  if  any, 
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the  accused  had  given  upon  the  subject  of  keeping  open  on 
Sunday,  and  his  own  witness  proved  he  was  just  across  the 
street  at  the  time  the  door  stood  open. 

Certainly  there  is  no  total  lack  of  evidence  to  sustain  the 
verdict.     Compare  Bennet  v.  State,  13  Ark.,  694. 

Affirmed. 


State  v.  Waxlee. 

(43  Arkansas,  381.) 

Slander  :  Mis6iemeanor  —  Felony  —  Alternative  punishments, 

1.  Under  the  slander  act  of  1869,  slander  is  a  felony,  and  not  a  misde- 
meanor, and  it  is  not  left  to  the  court  or  jury  to  say  which  it  is. 

3.  The  legislature  has  the  right  to  provide,  in  felony  cases,  alternative 
punishments,  to  be  left  at  the  discretion  of  the  cotu:t,  of  such  nature 
as  belong  to  misdemeanors ;  and  this  discretion  to  mitigate  the  punish- 
ment does  not  alter  the  nature  of  the  crime. 

Appeal  from  Lafayette  Circuit  Court.  Hon.  C.  E.  Mitchell, 
Circuit  Judge. 

C.  B.  Moore,  attorney-general,  and  0.  D.  Scott,  for  plaintiff 
in  error. 

Eakin,  J.  Waller  was  indicted  by  the  grand  jury  for  slan- 
der, under  the  act  of  March  19,  1869.  They  charge  him  with 
the  use  of  certain  opprobrious  words,  regarding  a  married 
woman,  which  in  their  common  acceptation  convey  an  imputa- 
tion of  adultery.  A  demurrer  to  the  indictment  was  sustained 
by  the  court  upon  the  express  grounds  that  the  law  was  uncon- 
stitutional and  void.     The  state  sues  a  writ  of  error. 

The  law  is,  perhaps,  unparalleled  in  civilized  legislation,  and 
finds  its  explanation  in  the  fierce  passions  and  civil  commotions 
of  the  period  which  succeeded  the  late  civil  war.  It  provides 
that  any  one  shall  be  deemed  guilty  of  slander,  and  punished 
by  indictment,  who  shall  falsely  utter  or  publish  words  which 
in  their  ordinary  acceptation  shall  amount  to  charge  any  one 
with  having  been  guilty  of  fornication  or  adultery;  or  to 
charge  any  one  with  having  sworn  falsely,  whether  with  ref- 
erence to  a  judicial  proceeding  or  not ;  or  to  charge  any  person 
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with  having  been  guilty  of  any  other  crime  or  misdemeanor 
whatever ;  or  with  having  been  guilty  of  any  other  dishonest 
business,  or  official  conduct  or  transaction,  the  effects  of  which 
would  be  to  injure  the  credit,  business  standing,  or  to  bring . 
into  disrepute  the  good  name  or  character  of  such  person  so 
slandered.  All  such  slander  was  expressly  made  civilly  action- 
able, and  it  was  further  declared  that  it  should  be  a  crime,  to 
be  punished,  on  conviction,  by  imprisonment  "  in  the  peniten- 
tiary house  of  this  state,  at  hard  labor,  for  a  term  of  not  less 
than  six  months,  nor  more  than  three  years,"  or  that  the 
offender  should  be  "  fined  not  less  than  fifty  nor  more  than 
three  thousand  dollars,  or  both  fine  and  imprisonment  may  be 
imposed,  at  the  discretion  of  the  court;  and  any  person  so 
convicted  and  punished  by  fine  only,  if  such  fine  be  not  paid 
at  once,  be  confined  in  the  penitentiary  house  of  this  state,  at 
hard  labor,  until  such  fine  be  paid,  at  the  rate  of  $2  a  day." 

This  statute,  in  its  criminal  aspect,  has  lain  dead  in  our 
statute  book  for  more  than  fifteen  years  since  its  passage,  and 
is  now  first  challenged  regarding  its  right  to  be  there,  under 
our  constitution.  It  was  once  alluded  to,  arguendo,  by  Mr. 
Chief  Justice  English  in  the  civil  case  of  Roe  and  wife  v.  Ohit- 
wood,  36  Ark.,  210,  but  it  was  not  at  all  necessary  to  do  so,  as 
the  question  in  that  case  was  whether  the  words  used  were 
actionable,  and  they  had  been  made  so  by  an  act  of  1837. 
Gould's  Digest,  ch.  161,  sec.  1.  The  validity  of  the  statute 
now  in  judgment  made  no  point  and  had  no  importance  in 
that  case. 

A  "  felony  "  under  our  law  is  defined  to  be  "  an  offense  of 
which  the  punishment  is  death,  or  confinement  in  the  peniten- 
tiary." All  other  crimes  are  misdemeanors.  They  are  of  a 
distinct  grade  and  nature,  and  their  boundaries  must  be  de- 
fined by  law.  The  same  acts  cannot  at  the  same  time  consti- 
tute a  felony  and  a  misdemeanor.  They  cannot  co-exist  as  the 
result  of  one  and  the  same  transaction.  The  crime  must  be 
one  or  the  other,  not  both,  or  either.  It  results  from  the  dif- 
ferent natures  of  these  classes  of  crime,  under  common  law 
rules,  and  from  their  different  punishments,  and  the  divers 
modes  of  proceeding  against  offenders,  says  Mr.  Bishop,  that 
the  same  act  cannot  be  both  one  and  the  other.  Statutory 
Crimes,  sec.  1Y4.     If  the  construction  and  effect  of  the  act  be. 
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as  held  by  the  circuit  judge,  "  that  it  leaves  to  the  discretion 
of  the  jury  the  designation  of  the  crime  of  the  defendant, 
whether  the  same  should  be  a  felony  or  a  misdemeanor,"  then 
it  would  be  of  questionable  validity,  as  no  such  powers  can  be 
intrusted  to  juries.  It  will  be  seen,  however,  that  the  power 
of  determining  whether  the  crime  shall  be  punished  as  a  felony 
or  a  misdemeanor  is  attempted  to  be  vested  in  the  court. 
The  same  objection  may  be  made  to  that  view  of  the  act,  and 
the  same  question  arises :  Does  it  define  the  nature  and  grade 
of  the  crime? 

In  Maine,  a  statute  defined  a  "  felony "  to  include  every 
offense  punishable  with  death  or  by  imprisonment  in  the  state 
prison."  Another  act  provided  that  whoever  should  use  any 
instrument  with  intent  to  destroy  a  child  of  which  a  woman 
might  be  pregnant,  whether  quick  or  not,  and  should  destroy 
the  child  before  its  birth,  should  be  punished  by  imprisonment 
in  the  state  prison  not  more  than  five  years,  or  by  fine,  etc. 
One  Smith  was  indicted  and  convicted  of  murder  for  having 
caused  the  death  of  a  woman,  unintentionally,  in  an  effort  to 
procure  such  an  abortion.  It  was  contended  for  him  and  con- 
ceded by  the  court,  on  common  law  principles,  that  if  he  had 
intended  only  to  commit  a  misdemeanor,  the  crime  would  be 
only  manslaughter.  It  was  further  contended  that  the  offense 
which  he  had  intended  to  commit  was  only  a  misdemeanor, 
inasmuch  as  it  was  not  of  course  punishable  by  imprisonment 
in  the  state  prison,  but  might  be  punished  by  fine.  To  this 
view  the  court  did  not  assent,  holding  that  he  might  be  properly 
convicted  of  murder  on  the  ground  that  every  offense  was 
felony  which  was  liaUe  to  the  higher  punishment.  32  Maine, 
369.  The  case  was  reversed  upon  other  grounds  upon  a  writ 
of  error,  but  the  supreme  c6urt  in  doing  so  reaifirmed  the  doc- 
trine above  announced,  as  sound,  holding  that  the  conviction 
for  the  murder  of  the  mother  would  have  been  proper,  if  the 
indictment  had  properly  charged  the  intent  to  commit  the 
statutory  crime.     Smith  v.  State,  33  Maine,  48. 

The  same  question,  in  a  slightly  changed  aspect,  was  again 
presented  in  that  state,  in  the  case  of  State  v.  Mayherry,  48 
Maine,  218.  A  statute  had  declared  it  a  conspiracy  for  two  or 
more  persons  to  conspire  and  agree  wrongfully  and  wickedly 
to  commit  any  crime  punishable  by  imprisonment  in,  the  state 
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prison.  Another  act  had  provided  that  whoever  should  obtain 
goods,  etc.,  by  false  pretenses,  should  be  punished  by  imprison- 
ment (in  the  state  prison  being  understood),  not  more  than 
seven  years,  or  by  fine  not  exceeding  $500.  It  was  held  that 
the  crimes  referred  to  in  the  act  first  above  quoted  meant 
such  as  were  MaUe  to  be  thus  punished,  and  that  defendants 
came  within  its  range  by  a  combination  to  cheat  and  defraud 
against  the  provisions  of  the  second,  although  the  crime  which 
they  intended  might  have  been  punished  by  fine  alone. 

A  similar  doctrine  has  obtained  in  Missouri,  although  their 
statutory  definition  of  a  felony  seems,  from  the  reported  cases, 
to  include  all  offenses  which  "  may  "  be  punished  by  impris- 
onment in  the  penitentiary.  They  are  not  authorities,  there- 
fore, on  the  point  under  discussion,  but  may  be  noticed,  en 
passant,  somewhat  digressively,  as  bearing  on  this  case  in  an- 
other way.  It  is  held  there  not  only  that  offenses  which  may 
be  punished  by  the  penitentiary  are  felonies,  bat  that  the  leg- 
islature had  wisely  "  left  it  to  the  discretion  of  the  jury,  in 
many  offenses,  to  inflict  the  punishment  of  imprisonment  in 
the  penitentiary,  or  fine,  or  imprisonment  in  the  county  Jail," 
but  that  though  this  discretion  is  given  to  the  juries,  they  are 
still  felonies.  See  cases  in  Tth  Missouri  of  Johnson  v.  States 
p.  183,  and  Ingram  v.  State,  p.  293. 

Returning  to  the  construction  of  our  definition  of  "  felony." 
A  ruling  was  made  in  Georgia  in  the  civil  case  of  Chandler 
V.  Johnson  et  al.,  39  Ga.,  85,  to  the  effect  that  "stabbing" 
might  be  a  felony,  inasmuch  as  it  was  in  the  discretion  of  the 
court  to  punish  it  with  imprisonment  in  the  penitentiary,  and 
that,  therefore,  a  note  executed  to  prevent  a  prosecution  for 
stabbing  was  within  the  reason  and  spirit  of  the  law  against 
compounding  a  felony  —  that  the  higher  law  was  in  tliat  case 
the  criterion  for  determining  the  grade  of  the  offense.  The 
line  of  reasoning  seems  to  be  that  stabbing,  by  reason  of  its 
liability  to  the  higher  punishment,  is  prima  facie  a  felony,  and 
to  be  so  considered  in  all  collateral  matters,  unless  the  court 
had  acted  and,  by  inflicting  the  lower  grade  of  punishment, 
determined  that  the  particular  offense  was  only  a  misde- 
meanor. 

The  particular  question  before  us  has  been  directly  adjudi- 
cated in  California.     In  the  case  of  The  People  v.  Cornell,  16 
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Cal.,  187,  it  was  held,  in  seeming  accord  with  the  Georgia 
Tiew,  Mr.  Chief  Justice  Field  dissenting,  that  in  all  these  cases 
which  might  be  punished  either  as  felonies  or  misdemeanors, 
it  was  the  punishment  really  injUoted  which  determined  the 
grade  of  the  ofifense.  That,  however,  was  made  with  reference 
to  the  right  of  appeal,  which  was  allowed  in  felonies  and  not 
in  misdemeanors ;  the  court  holding  that  as  to  this,  it  would 
best  serve  the  intent  of  the  act  to  deny  the  right  of  appeal 
where  only  the  punishment  of  a  misdemeanor  had  been  in- 
flicted.    The  appeal  was  dismissed. 

The  question  arose  again  in  The  People  v.  Wa/r,  precisely  as 
it  is  presented  now  here  (20  Cal.,  117).  The  statute  of  that 
state  provided,  as  ours  does  here,  that  "  a  felony  is  a  public 
offense  punishable  by  death  or  by  imprisonment  in  a  state 
prison.  Every  other  public  offense  is  a  misdemeanor."  War  was 
indicted  for  an  assault  with  a  deadly  weapon,  with  intent,  etc., 
a  crime  for  which  the  prescribed  punishment  was  either  impris- 
onment in  the  state  prison,  or  a  fine.  A  demurrer  was  sus- 
tained and  the'  people  appealed. 

It  was  contended  by  counsel  for  the  respondent  that  an  ap- 
peal would  not  lie  because  the  offense  charged  was  not  of  the 
grade  of  felony  and  could  not  be  determined  to  be  so  before 
conviction.  It  was  further  contended  that  the  act  violated  the 
constitutional  provision  as  to  the  right  of  trial  by  jury,  in 
allowing  the  court  to  determine  the  most  important  question 
in  the  case,  that  is,  whether  the  defendant  was  guilty  of  a 
felony  or  only  a  misdemeanor.  It  must  be  confessed  that  the 
argument  is  very  persuasive,  if  indeed  it  be  the  punishment 
actually  inflicted  which  determines  the  grade  of  the  offense. 

The  court  held,  however,  Mr.  Chief  Justice  Field  this  time 
concurring,  that  the  discretion  given  as  to  the  punishment  did 
not  make  two  offenses,  and  that  it  would  be  a  singular  conse- 
quence if  the  fixing  of  alternate  punishments  belonging  to  dif- 
ferent classes  of  crimes  should  prevent  a  criminal  act  from 
being  indictable  as  any  crime.  The  doctrine  was  broadly  an- 
nounced that  any  offense  which  was  liable  to  be  punished  by 
imprisonment  in  the  state  prison  was  by  reason  of  that  liabil- 
ity made  a  felony,  irrespective  of  lighter  punishment,  and  must 
be  so  taken,  and  considered,  and  prosecuted  with  the  forms  and 
solemnities  of  a  crime  of  that  grade. 
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We  do  not  feel  at  liberty  to  run  counter  to  the  weight  of 
authority  upon  this  question,  however  obnoxious  in  other  re- 
spects the  law  may  seem  to  be.  That  is  a  matter  for  the  gen- 
eral assembly.  We  must  hold  as  the  better  established  doctrine 
of  strict  law,  that,  in  this  state,  slander  is  a  felony  by  force  of 
the  statute,  and  that  it  is  none  the  less  so  because  the  judge 
may  mitigate  the  punishment  by  inflicting  such  as  is  appropri- 
ate to  misdemeanors. 

Whether  or  not  a  fine  enforceable  on  default  by  imprison- 
ment at  hard  labor  in  the  penitentiary  be  an  unusual  or  cruel 
punishment,  in  the  sense  of  the  constitution,  is  a  question  which 
does  not  affect  the  right  to  impose  the  fine,  but  the  mode  of 
its  collection.  The  power  to  impose  the  fine  may  be  conceded, 
without  necessarily  conceding  the  power  to  enforce  the  pay- 
ment by  any  mode  unduly  severe  and  unusual  in  other  cases 
of  fines  for  misdemeanors.  This  question  can  be  determined 
when  it  may  arise.  At  present  it  is  sufficient  to  say  slander  is 
made  a  felony  by  the  statute  ot  1869,  and  not  a  misdemeanor, 
and  it  is  not  left  to  the  court  or  jury  to  determine  which  it 
may  be.  This  is  the  positive  result  of  the  decisions  in  Maine 
and  California,  and  of  the  statute  in  Missouri  defining  a  fel- 
ony, which  only  expresses  that  which  our  statute,  in  other 
states,  has  been  held  to  imply.  Also  that  the  legislature  has 
the  right  to  provide  in  cases  of  felony  alternative  punishments, 
to  be  left  to  the  discretion  of  the  court,  of  such  nature  as  be- 
longs to  misdemeanors,  and  that  this  discretion,  to  mitigate 
thB  punishment,  does  not  alter  the  nature  of  the  crime.  The 
determination  of  this  question  under  our  statutes  and  consti- 
tution, in  so  far  as  it  may  affect  those  only  punishable  as  for  a 
misdemeanor,  is  not  pf  great  importance.  Slander,  at  common 
law,  was  no  felony,  not  even  an  indictable  crime.  It  is  made 
so  by  statute,  and  a  conviction  upon  it  does  not  disfranchise 
one  or  deprive  him  of  any  of  the  rights  of  citizenship. 

We  think  the  court  erred  in  sustaining  the  demurrer,  and 
the  judgment  must  be  reversed  and  the  case  remanded. 
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ADDENDUM. 


People  v.  August  Spies  anb  seven  others. 
(Criminal  Court  of  Cook  County,  June  Term,  1886.) 

CONSPIEACT  AND  MUEDEB. 

Condensed  statement  of  the  facts,  statistics,  etc.,  on  the 
theory  of  the  prosecution : 

The  theory  of  the  prosecution  was  that  there  existed  a  con- 
spiracy to  overthrow  the  existing  order  of  society,  to  sack  and 
plunder  the  property  of  the  wealthy,  and  to  resist,  by  means 
of  bombs,  dynamite  and  other  explosive  substances,  destructive 
of  life,  the  legally  constituted  authorities.  As  tending  to  es- 
tablish this  theory,  the  prosecution  introduced  in  evidence  the 
speeches,  writings  and  declarations  of  the  defendants,  and  tes- 
timony tending  to  show  that  there  were  groups  of  anarchists 
scattered  all  over  the  city,  in  each  of  which  groups  there  was 
what  was  termed  "The  armed  section,"  consisting  of  men  who 
for  a  year  or  more  had  been  drilling,  so  as  to  perfect  themselves 
in  the  use  of  arms,  in  the  making  of  bombs,  etc. ;  and  that,  from 
the  speeches,  writings  and  declarations  of  defendants  and  in- 
terviews had  with  them  secretly,  their  object  was  to  take  advan- 
tage of  the  eight-hour  labor  agitation  in  carrying  out  the 
conspiracy.  For  some  time  prior  to  the  3d  of  May,  a  strike  of 
considerable  magnitude  had  been  in  progress,  and  conflicts  be- 
tween what  were  known  as  the  union  men  or  regulars,  and  those 
employed  in  their  stead,  known  as  "  scabs,"  had  taken  place  at 
and  around  McCormick's  Eeaper  Works,  in  the  southwestern 
portion  of  the  city.  There  was  also  in  progress  or  contempla- 
tion a  general  strike  among  the  lumber-shovers  in  that  part  of 
the  city,  and  a  committee  had  been  appointed  by  them  to  con- 
fer with  their  bosses  in  order  to  bring  about  an  adjustment 
of  their  grievances.  On  May  3d,  six  or  eight  thousand  men 
engaged  in  that  industry  met  in  the  neighborhood  of  McCor- 
mick's factory  to  hear  the  report  of  the  committee  thus  ap- 
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pointed;  but  these  men  had  nothing  to  do,  and  were  in  no 
way  connected  with  the  McCormick  strike.  August  Spies 
was  present  at  this  meeting,  by  invitation,  as  he  claimed ;  but 
the  theory  of  the  state  was  that  Spies  attended  it  for  the  ex- 
press purpose  of  inciting  the  men  to  riot  and  disturbance,  and 
to  establish  this  theory  the  prosecution  introduced  testimony 
tending  to  show  that  the  meeting  was  opposed  to  the  making 
of  speeches  by  Spies  and  another  socialist  named  Fehlen,  on  the 
ground  that  they  were  socialists.  However  this  may  be,  the  testi- 
mony tended  to  show  that  after  Spies  and  Fehlen  made  speeches, 
and  after  they  had  been  speaking  for  some  time,  the  McCor- 
mick bell  rang,  indicating  that  the  work  was  through  for  that 
afternoon,  and  as  soon  as  the  workmen  (known  as  "  scabs ") 
came  out  of  the  factory,  the  crowd  whom  they  had  been  ad- 
dressing, rushed  down  and  began  stoning  the  factory  and 
assaulting  the  "  scabs."  After  this  attack  began,  the  police 
appeared  upon  the  scene,  and  a  struggle  ensued  between  them 
and  the  crowd,  in  which  stones  were  thrown  and  several  pistol 
shots  fired.  The  testimony  also  tended  to  show  that  as  soon 
as  the  riot  began,  and  before  he  could  know  what  the  result 
was,  Spies  rushed  to  the  city  and  wrote,  had  printed  and  caused 
to  be  circulated  in  great  haste,  large  numbers  of  an  inflamma- 
tory circular,  which  reads  as  follows : 

REVENGE!  REVENGE! 

WORKINGMBN  TO  AKMs! 

Men  of  labor,  this  afternoon  the  blood-hounds  of  your  oppressors  mur- 
dered six  of  your  brothers  at  McCormick's.  Why  did  they  murder  them? 
Because  they  dared  to  be  dissatisfied  with  the  lot  which  your  oppressors 
have  assigned  to  them.  They  demianded  bread,  and  they  gave  them  lead 
for  an  answer,  mindful  of  the  fact  that  thus  people  are  most  effectually 
silenced.  You  have  for  many,  many  years  endured  every  humiliation  with- 
out protest,  have  drudged  from  early  in  the  morning  till  late  at  night,  have 
suffered  all  sorts  of  privations,  have  even  sacrificed  your  children.  You 
have  done  everything  to  fill  the  coffers  of  your  masters  —  everything  for 
them !  and  now,  when  you  approach  them  and  implore  them  to  make  your 
burden  a  Uttle  lighter,  as  a  reward  for  your  sacrifices  they  sent  their  blood- 
hounds, the  police,  at  you,  in  order  to  cure  you  with  bullets  of  your  dis- 
satisfaction. Slaves,  we  ask  and  conjure  you  by  all  that  is  sacred  and  dear 
to  you,  avenge  the  atrocious  murder  which  has  been  committed  upon  your 
brothers  to-day,  and  which  will  likely  be  committed  on  you  to-mon-ow. 
Laboring  men,  Hercules,  you  have  arrived  at  the  orossway.  Which  way 
■will  you  decide?    For  slavery  and  hunger  or  freedom  and  bread?    If  you 
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decide  for  the  latter,  then  do  not  delay  a  moment ;  then,  people,  to  arms ! 
Annihilation  to  the  beasts  in  human  forms  who  call  themselves  your  rulers  1 
Uncompromising  annihilation  to  them  1  This  must  be  your  motto.  Think 
of  the  heroes  whose  blood  has  fertilized  the  road  to  progress,  Uberty  and 
humanity,  and  strive  to  become  worthy  of  them. 

Your  Beotheks. 

The  testimony  also  tended  to  show  that  inflammatory  articles 
appeared  in  the  Arheiter  Zeitung,  edited  or  controlled  by  Spiew, 
and  in  the  Alarm,  edited  or  controlled  by  Parsons;  that  in 
response  to  a  notice  inserted  in  the  Arheiter  Zeitung,  given 
through  the  use  of  a  pass-word  inserted  by  the  socialists,  a 
meeting  of  the  representatives  of  the  armed  section  of  all  the 
socialistic  organizations  in  the  city  was  held  in  Zepf's  Hall 
on  the  night  preceding  the  riot,  at  which  the  defendants 
attended,  and  a  plan  was  arranged  by  which  the  armed  sec- 
tions should  be  prepared  on  the  next  night  to  arrange  them- 
selves in  the  neighborhood  of  the  police  stations  and  other 
places,  armed  with  bombs,  and  that  when  they  received  notice 
they  should  attack  and  destroy  the  police  stations,  shoot  down 
the  oflBlcers  and  join  in  the  general  work  of  revolution  and 
incendiarism ;  that  at  the  meeting  a  word  was  agreed  upon  to 
be  given  as  a  signal,  and  the  word  "  Kuhe "  was  proposed, 
which  means  "peace,"  and  that  this  word  appeared  in  the 
Arheiter  Zeitung  on  the  day  of  the  riot.  The  testimony  of 
chemists  tended  to  show  that,  from  analysis  of  particles  of  the 
exploded  bomb  extracted  from  those  killed  and  wounded  on 
the  night  in  question,  this  bomb  was  made  out  of  and  com- 
posed of  materials  similar  to  those  found  in  Lingg's  pos- 
session. The  testimony  also  tended  to  show  that  Spies  had 
received  a  letter  in  relation  to  the  Hocking  "Valley  troubles 
from  John  Most,  the  anarchist,  in  which  he  (Most)  said  that  he 
was  in  a  position  "  to  furnish  medicine,  and  the  genuine  article 
at  that,"  and  that  from  articles  written  by  Spies  in  the  Arheiter 
Zeitung  and  Alarm,  in  which  minute  instructions  were  given 
regarding  the  manufacture  of  dynamite  and  the  instructions 
contained  in  Most's  book,  a  common  object  had  existed  between 
them  reaching  back  at  least  as  far  as  the  Hocking  Valley 
troubles.  The  testimony  also  tended  to  show  that  Lingg  came 
to  this  country  about  nine  months  ago,  at  which  time  he  joined 
this  organization,  went  to  board  with  SeUger,  and  shortly 
thereafter  began  to  make  bombs;  that  dynamite  was  found  in 
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his  room,  and  that  two  months  before  the  hay-market  meeting 
$10  was  raised  at  a  dance  and  given  to  Lingg  to  enable  him 
to  make  experiments  with  dynamite.  The  testimony  also 
tended  to  show  that  the  object  of  the  socialists  was  to  attract 
a  large  crowd  of  some  twenty  or  twenty-five  thousand  labor- 
ing men  to  the  meeting  so  as  to  take  advantage  of  the  large 
number  to  carry  out  their  designs,  but  that  the  laboring  men 
did  not  respond,  and  therefore  the  meeeting  was  limited  to  the 
socialistic  orders ;  that  when  the  attention  of  the  inspector  of 
police,  Bonfield,  was  called  to  the  article  in  the  "  Eevenge " 
circular,  he  went  to  the  mayor  and  laid  the  matter  before  him. 
According  to  his  (the  mayor's)  instructions  he  ordered  the  men 
to  assemble  at  the  Desplaines  street  station,  to  be  in  readiness 
in  case  an  outbreak  should  occur.  About  10  o'clock  men  who 
had  been  detailed  to  watch  the  meeting  reported  that  it  was 
time  to  break  it  up.  On  hearing  this  the  men  were  ordered 
out.  There  was  about  one  hundred  and  sixty  of  them  in 
all.  They  marched  up  the  street  intending  to  guard  the 
thoroughfare,  and  as  the  character  of  the  speeches  grew  more" 
violent  and  inflammatory  in  their  tone,  the  captain  of  police 
commanded  the  crowd,  in  the  name  of  the  people  of  the  state 
of  Illinois,  to  disperse.  The  testimony  also  tended  to  show 
that  at  that  time  defendant  Fielden,  who  was  standing  in  front 
of  the  truck  from  which  the  speeches  had  been  made,  turned 
to  the  police  and  said,  "  "We  are  peaceable,"  and  that  instantly 
the  crowd  parted  in  a  peculiar  manner,  and  the  next  moment  a 
hissing  sound  was  heard  and  then  a  terrific  explosion,  followed 
by  a  fusillade  of  pistol  shots  from  the  sidewalks.  The  shots 
were  returned  by  the  police,  and  after  the  firing  was  over  the 
ground  was  found  to  be  covered  with  wounded  policemen, 
several  of  whom  were  dying,  while  a  number  of  citizens  were 
wounded  and  one  killed  outright.  Officer  Began,  for  whose 
murder  the  defendants  stand  convicted,  was  killed,  while  sixty- 
six  others  were  wounded  by  pieces  of  the  bomb  and  pistol 
shots,  six  of  them  fatally. 

May  5th  the  police  arrested  August  Spies,  Christine  Spies, 
Michael  Schwab  and  Samuel  Fielden;  also  Oscar  Neebe,  Mrs. 
Parsons,  Mrs.  Schwab,  and  all  the  printers  in  the  Arbeiter  Zei- 
tung  office.  With  the  exception  of  the  first  four  named  persons 
they  were  released  after  having  been  examined  by  the  police. 
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May  Yth  George  Engel,  Gustave  Stanger  and  ■William  Seli- 
ger,  prominent  socialists,  were  arrested  by  the  police  on  sus- 
picion. Several  bombs  were  found  in  the  Arheiter  Zeitung 
office,  and  these  were  discovered  to  be  filled  with  dynamite,  and 
many  saloons  and  other  places  suspected  of  being  resorts  of 
socialists  in  different  parts  of  the  city  were  raided  by  the 
police,  and  arms  and  socialistic  literature  seized.  May  10th  a 
number  of  bombs  were  found  under  sidewalks  in  the  north- 
western portion  of  the  city.  May  11th  Louis  Lingg,  the 
bomb-maker,  was  arrested.  May  18th  the  grand  jury  im- 
paneled before  the  Hon.  John  G.  Eogers,  after  having  been  in- 
structed by  that  learned  judge  as  to  their  duty  in  the  premises, 
began  the  examination  of  witnesses,  and  on  the  25th  returned 
an  indictment  against  Spies,  Schwab,  Schnaubelt,  Fischer, 
Fielden,  Lingg,  Engel,  Neebe  and  Parsons  for  the  murder  of 
Officer  Degan.  On  June  6th  seven  of  the  persons  were  ar- 
raigned and  pleaded  not  guilty,  and  on  June  20th  Spies, 
Schwab,  ISTeebe  and  Fielden  made  applications  for  separate 
trials,  but  the  motion  was  overruled.  On  June  21st  the  trial 
commenced  before  the  Hon.  Joseph  E.  Gary,  in  the  criminal 
court,  and  on  that  day  A.  R.  Parsons,  whose  whereabouts  from 
the  time  of  the  murder  had  been  unknown,  voluntarily  surren- 
dered himself,  walked  into  court  with  his  counsel  and  took  a  seat 
in  the  prisoners'  dock  by  the  side  of  his  indicted  fellow-anarch- 
ists. The  time  between  June  21st  and  July  16th  was  con- 
sumed in  impaneling  the  jury,  and  from  the  latter  date  up  to 
and  including  July  18th  the  time  of  the  court  was  consumed 
in  the  introduction  of  testimony  and  arguments  of  counsel. 

The  total  number  of  men  summoned  as  jurors  on  the  three 
regular  venires,  thirteen  special  venires  served  by  the  sheriff, 
and  ten  special  venires  served  by  special-bailiff  Ryce,  was  one 
thousand  two  hundred  and  eighty-one.  Of  these  nine  hundred 
and  eighty-two  were  examined  by  counsel  as  to  their  compe- 
tency to  try  the  case,  and  the  other  two  hundred  and  ninety-nine 
were  excused  by  the  judge  for  various  reasons.  Deducting 
from  the  nine  hundred  and  eighty-two  the  one  hundred  and 
sixty  peremptory  challenges  of  the  defense  and  fifty-two  of  the 
prosecution,  and  allowing  for  the  jury  chosen,  it  is  seen  that 
seven  hundred  and  fifty-eight  jurors  were  excused  for  cause. 
Mr.  Julius  S.  Grinnell,  state's  attorney,  made  a  two  hours'  open- 
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ing  speech,  and  the  prosecution  called  one  hundred  and  eleven 
witnesses,  taking  from  July  16  to  July  31.  A  day  was 
consumed  by  the  defense  in  various  motions  and  Mr.  Moses 
Salomon's  opening  speech.  Seventy-nine  witnesses  were  called 
by  the  defense  from  July  31  to  August  10.  The  prosecution 
then  spent  an  hour  or  two  in  calling  thirty-two  witnesses  in 
rebuttal.  The  closing  speeches  then  began.  Mr.  Frank  W. 
Walker  occupied  a  little  over  a  day;  Mr.  Sigmund  Zeisler 
about  the  same;  Mr.  George  C.  Ingham,  who  assisted  the 
state's  attorney  for  the  prosecution,  four  hours  and  a  half; 
Mr.  William  A.  Foster,  nearly  two  entire  days ;  Capt.  William 
P.  Black  about  a  day  and  a  half,  and  Mr.  Grinnell  barely  six 
hours. 

It  is  hardly  necessary  to  apologize  to  the  profession  for  pub- 
lishing this  case  in  the  series  of  Leading  Criminal  Cases,  as  it  is 
one  of  exceptional  importance.  I  do  not  wish  it  to  be  under- 
stood that  the  foregoing  is  a  fuU  statement  of  the  evidence. 
It  is  simply  what  it  purports  to  be  —  a  condensed  statement 
of  the  facts,  statistics,  etc.,  on  the  theory  of  the  prosecution. 

Judge  Gary  instructed  the  jury  in  behalf  of  the  people  as 
follows : 

The  court  instructs  the  jury,  m  the  language  of  the  statute,  that  murder 
is  the  unlawful  killing  of  a  human  being,  in  the  peace  of  the  people, 
with  malice  aforethought,  either  expressed  or  implied.  The  unlawful  killing 
may  be  perpetrated  by  poisoning,  striking,  starving,  drowning,  stabbing, 
shooting,  or  by  any  other  of  the  various  forms  or  means  by  which  human 
nature  may  be  overcome  and  death  thereby  occasioned.  Express  malice  is 
that  deliberate  intention  unlawfully  to  take  away  the  life  of  a  fellow- 
creature,  which  is  manifested  by  external  circumstances  capable  of  proof. 
MaUce  shall  be  implied  when  no  considerable  provocation  appears,  or  when 
aU  the  circumstances  of  the  killing  show  an  abandoned  and  malignant 
heart. 

The  court  instructs  the  jury  that  whoever  is  guilty  of  murder  shall  suffer 
the  punishment  of  death,  or  imprisonment  in  the  penitentiary  for  his  nat- 
ural life,  or  for  a  term  not  less  than  fourteen  years.  If  the  accused,  or  any 
of  them,  are  found  guilty  by  a  jury,  the  jury  shall  fix  the  punishment  by 
their  verdict. 

The  court  instructs  the  jury,  as  a  matter  of  law,  that  an  accessory  is  he 
who  stands  by  and  aids,  abets  or  assists,  or  who,  not  being  present  aiding, 
abetting  or  assisting,  hath  advised,  encouraged,  aided  or  abetted  the  perpe- 
tration of  the  crime.  He  who  thus  aids,  abets,  assists,  advises  or  encour- 
ages shall  be  considered  as  principal  and  punished  accordingly.  Every 
such  accessory,  when  a  crime  is  committed  within  or  without  this  state,  by 
his  aid  or  procurement  in  this  state,  may  be  indicted  and  convicted  at  the 


PEOPLE  V.  SPIES.  643 

same  time  as  the  principal,  or  before  or  after  his  conviction,  and  whether 
the  principal  is  convicted  or  amenable  to  justice  or  not,  and  punished  as 
principal. 

The  court  fiirther  instructs  the  jury  that,  while  it  is  provided  by  the  con- 
stitution of  the  state  of  Illinois  that  "  every  person  may  freely  speak,  write 
and  publish  on  all  subjects,"  he  is  by  the  constitution  held  responsible  under 
the  laws  for  the  abuse  of  the  Uberty  so  given.  Freedom  of  speech  is  lim- 
ited by  the  laws  of  the  land  to  the  extent,  among  other  hmitations,  that  no 
man  is  allowed  to  advise  the  committing  of  any  crime  against  the  person 
or  property  of  another.  And  the  statute  provides:  "An  accessory  is  he 
who  stands  by  and  aids,  abets  or  assists,  or  who,  not  being  present  aiding, 
abetting  or  assisting,  hath  advised,  encouraged,  aided  or  abetted  the  perpe- 
tration of  the  crime.  He  who  thus  aids,  abets,  assists,  advises  or  encour- 
ages shall  be  considered  as  principal  and  punished  accordingly." 

Every  such  accessory,  when  a  crime  is  committed  within  or  without  this 
state,  by  his  aid  or  procurement  in  this  state,  may  be  indicted  and  convicted 
at  the  same  time  as  the  principal,  or  before  or  after  his  conviction,  and 
whether  the  principal  is  convicted  or  amenable  to  justice  or  not,  and  pun- 
ished as  principal. 

The  court  further  instructs  the  jury,  as  a  matter  of  law,  that  if  they  be- 
lieve from  the  evidence  in  this  case,  beyond  a  reasonable  doubt,  that  the 
defendants,  or  any  of  them,  conspired  and  agreed,  together  or  with  others, 
to  overthrow  the  law  by  force,  or  to  unlawfully  resist  the  officers  of  the 
law,  and  if  they  further  believe  from  the  evidence,  beyond  a  reasonable 
doubt,  that,  in  pursuance  of  such  conspiracy,  and  in  furtherance  of  the 
common  object,  a  bomb  was  thrown  by  a  member  of  such  conspiracy  at  the 
time,  and  that  Matthias  J.  Began  was  killed,  then  such  of  the  defendants 
that  the  jury  believe  from  the  evidence,  beyond  a  reasonable  doubt,  to  have 
been  parties  to  such  conspiracy  are  guilty  of  naurder,  whether  present  at 
the  killing  or  not,  and  whether  the  identity  of  the  person  throwing  the 
bomb  be  established  or  not. 

If  the  jury  believe,  from  the  evidence,  beyond  a  reasonable  doubt,  that 
iihere  was  in  existence  in  this  county  and  state  a  conspiracy  to  overthrow 
the  existing  order  of  society,  and  to  bring  about  a  social  revolution  by  force, 
or  to  destroy  the  legal  authorities  of  this  city,  county,  or  state,  by  force,  and 
that  the  defendants  or  any  of  them  were  parties  to  such  conspiracy,  and 
that  Degan  was  killed  in  the  manner  described  in  the  indictment  —  that  he 
was  killed  by  a  bomb,  and  that  the  bomb  was  thrown  by  a  party  to  the  con- 
spiracy and  in  furtherance  of  the  objects  of  the  conspiracy, — then  any  of  the 
defendants  who  were  members  of  such  conspiracy  at  that  time  are  in  this 
case  guilty  of  murder,  and  that,  although  the  jury  may  further  beheve  from 
the  evidence  that  the  time  and  place  for  the  bringing  about  of  such  revolu- 
tion or  the  destruction  of  such  authorities  had  not  been  definitely  agreed 
upon  by  the  conspirators,  but  was  left  by  them  to  the  exigencies  of  time,  or 
t©  the  judgment  of  any  of  the  co-conspirators. 

If  these  defendants,  or  any  two  or  more  of  them,  conspired  together  with 
or  not  with  any  other  person  or  persons  to  excite  the  people  or  classes  of  the 
people  of  this  city  to  sedition,  tumult  and  riot,  and  to  use  deadly  weapons 
against  and  take  the  lives  of  other  persons  as  a  means  to  carry  their  designs 
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and  purposes  into  effect,  and  in  pursuance  of  such  conspiracy,  and  in  fur- 
therance of  its  objects,  any  of  the  persons  so  conspiring  publicly  by  print  or 
speech  advised  or  encouraged  the  commission  of  murder  without  designating 
time,  place  or  occasion  at  which  it  should  be  done,  and  in  pursuance  of  and 
induced  by  such  advice  or  encouragement  murder  was  committed,  then  all 
of  such  conspirators  are  guilty  of  such  murder,  whether  the  person  who  per- 
petrated such  murder  can  be  identified  or  not.  If  such  murder  was  com- 
mitted in  pursuance  of  such  advice  or  encouragement,  and  was  induced 
thereby,  it  does  not  matter  what  change,  if  any,  in  the  order  or  condition  of 
society,  or  what,  if  any,  advantage  to  themselves  or  others  the  conspirators 
proposed  as  the  result  of  their  conspiracy.  Nor  does  it  matter  whether  such 
advice  or  encouragement  had  been  frequent  and  long-continued  or  not,  ex- 
cept in  determining  whether  the  perpetrator  of  the  murder  was  or  was  not 
acting  in  pursuance  of  such  advice  or  encouragement,  and  was  or  was  not 
induced  thereby  to  commit  the  murder.  If  there  was  such  a  conspiracy  as 
in  this  instruction  is  recited,  and  such  advice  or  encouragement  was  given, 
and  murder  committed  in  pursuance  of  and  induced  thereby,  then  all  of 
such  conspirators  are  guilty  of  murder.  Nor  does  it  matter,  if  there  was 
such  a  conspiracy,  how  impracticable  or  impossible  of  success  its  ends  and 
aims  were,  nor  how  foolish  or  ill-arranged  were  the  plans  for  its  execution, 
except  as  bearing  on  the  question  whether  there  was  or  was  not  such  con- 
spiracy. 

The  court  instructs  the  jury  that  if  they  believe  from  the  evidence,  be- 
yond a  reasonable  doubt,  that  the  defendants  on  trial  in  this  case  advised 
or  encouraged  the  killing  of  Matthias  J.  Degan,  as  charged  in  the  indict- 
ment, or  advised  or  encouraged  such  unlawful  acts  as  had  a  tendency  to 
destroy  life,  and  as  a  result  of  such  advice  or  encouragement  the  said 
Matthias  J.  Degan  was  killed,  as  charged  in  the  indictment,  theil  they  are 
considered  as  principals  and  should  be  punished  accordingly. 

The  court  instructs  the  jury  that  a  conspiracy  may  be  established  by  cir- 
cumstantial evidence  the  same  as  any  other  fact,  and  that  such  evidence  is 
legal  and  competent  for  that  purpose.  So,  as  to  whether  an  act  committed 
was  done  by  a  member  of  a  conspiracy  may  be  established  by  circum- 
stantial evidence,  whether  the  identity  of  the  individual  who  committed 
the  act  be  established  or  not,  and  also  whether  an  act  done  was  in  pur- 
suance of  the  common  design  may  be  ascertained  by  the  same  class  of 
evidence ;  and  if  the  jury  believe  from  the  evidence  in  this  case,  beyond 
a  reasonable  doubt,  that  the  defendants,  or  any  of  them,  conspired  and 
agreed  together,  or  with  others,  to  overthrow  the  law  by  force,  or  destroy 
the  legal  authorities  of  this  city,  county  or  state  by  force,  and  that  in  fur- 
therance of  the  common  design,  and  by  a  member  of  such  conspiracy, 
Matthias  J.  Degan  was  killed,  then  these  defendants  whom  the  jury  believe 
from  the  evidence,  beyond  a  reasonable  doubt,  were  parties  to  such  con- 
spiracy are  guilty  of  the  murder  of  Mathias  J.  Degan,  whether  the  identity 
of  the  individual  doing  the  killing  be  established  or  not,  or  whether  such 
defendants  were  present  at  the  time  of  the  killing  or  not. 

The  jury  are  instructed,  as  a  matter  of  law,  that  all  who  take  part  in  a 
conspiracy  after  it  is  formed  and  while  it  is  in  execution,  and  all  who,  with 
knowledge  of  the  facts,  concur  in  the  plans  originally  formed,  and  aid  in  ex- 
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ecuting  them,  are  fellow-conspirators.  Their  concurrence,  without  proof  of 
an  agreement  to  concur,  is  conclusive  against  them.  They  commit  the  of- 
fense when  they  become  parties  to  the  transaction,  or  further  the  original 
plan  with  knowledge  of  the  conspiracy. 

The  court  instructs  the  jury,  as  a  matter  of  law,  that  circumstantial  evi- 
dence is  just  as  legal  and  just  as  effectual  as  any  other  evidence,  provided 
the  circumstances  are  of  such  a  character  and  force  as  to  satisfy  the  minds 
of  the  jury  of  the  defendants'  guilt  beyond  a  reasonable  doubt. 

The  court  instructs  the  jury  that  whoever  is  guilty  of  murder  shall  suffer 
the  punishment  of  death,  or  imprisonment  in  the  penitentiary  for  his  nat- 
ural life,  or  for  a  term  of  not  less  than  fourteen  years.  If  the  accused,  or 
any  of  them,  are  found  guilty  by  a  jury,  the  jury  shall  fix  the  punishment 
by  their  verdict. 

The  court  instructs  the  jury  that  what  is  meant  by  circumstantial  evi- 
dence in  criminal  cases  is  the  proof  of  such  facts  and  circumstances  con- 
nected with  or  surrounding  the  commission  of  the  crime  charged  as  tends 
to  show  the  guilt  or  innocence  of  the  party  charged,  and  if  these  facts  and 
circumstances  are  sufficient  to  satisfy  the  jury  of  the  guilt  of  the  defend- 
ants beyond  a  reasonable  doubt,  then  such  evidence  is  sulSoient  to  authorize 
the  jury  in  finding  the  defendants  guilty. 

The  law  exacts  the  conviction  wherever  there  is  legal  evidence  to  show 
the  defendants'  guilt  beyond  a  reasonable  doubt,  and  circumstantial  evi- 
dence is  legal  evidence. 

The  court  instructs  the  jury,  as  a  matter  of  law,  that  when  the  defend- 
ants, August  Spies,  Michel  Schwab,  Albert  E.  Parsons  and  Samuel  Fielden, 
testified  as  witnesses  in  this  case,  each  became  the  same  as  any  other  wit- 
ness, and  the  credibility  of  each  is  to  be  tested  by  and  subjected  to  the  same 
tests  as  are  legally  apphed  to  any  other  witness ;  and  in  determining  the 
degree  of  credibility  that  shall  be  accorded  to  the  testimony  of  any  one  of 
said  above-named  defendants,  the  jury  have  a  right  to  take  into  considera- 
tion the  fact  that  he  is  interested  in  the  result  of  this  prosecution,  as  well  as 
his  demeanor  and  conduct  upon  the  witness  stand  and  diu-ing  the  trial ;  and 
the  jury  are  also  to  take  into  consideration  the  fact,  if  such  is  the  fact,  that 
he  has  been  contradicted  by  other  witnesses.  And  the  court  further  in- 
structs the  jury  that  if,  after  considering  all  the  evidence  in  this  case,  they 
find  that  any  one  of  said  defendants,  August  Spies,  Michel  Schwab,  Albert 
R.  Parsons  and  Samuel  Fielden,  has  wfifuUy  and  corruptly  testified  falsely 
to  any  fact  material  to  the  issue  in  this  case,  they  have  the  right  to  entirely 
disregard  his  testimony  excepting  in  so  far  as  his  testimony  is  corroborated 
by  other  credible  evidence. 

The  rule  of  law  which  clothes  every  person  accused  of  crime  with  the  pre- 
sumption of  innocence,  and  imposes  upon  the  state  the  burden  of  establish- 
ing his  guUt  beyond  a  reasonable  doubt,  is  not  intended  to  aid  any  one  who 
is  in  fact  guilty  of  crime  to  escape,  but  is  a  humane  provision  of  law,  in- 
tended, so  far  as  human  agencies  can,  to  guard  against  the  danger  of  any 
innocent  person  being  unjustly  punished. 

The  court  instructs  the  jury,  as  a  matter  of  law,  that,  in  considering  the 
case,  the  jury  are  not  to  go  beyond  tlie  evidence  to  hunt  up  doubts,  nor 
must  they  entertain  such  doubts  as  are  merely  chimerical  or  conjectural. 
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A  doubt,  to  justify  an  acquittal,  must  be  reasonable,  and  it  must  arise  from 
a  candid  and  impartial  investigation  of  all  the  evidence  in  the  case ;  and  un- 
less it  is  such  that  were  the  same  kind  of  doubt  interposed  in  the  graver 
transactions  of  life,  it  would  cause  a  reasonable  and  prudent  man  to  hesi- 
tate and  pause,  it  is  insufficient  to  authorize  a  verdict  of  not  guilty.  If, 
after  considering  all  the  evidence,  you  can  say  you  have  an  abiding  convic- 
tion of  the  truth  of  the  charge,  you  are  satisfied  beyond  a  reasonable  doubt. 

The  court  further  instructs  the  jury,  as  a  matter  of  law,  that  the  doubt 
which  the  juror  is  allowed  to  retain  on  his  own  mind,  and  under  the  influ- 
ence of  which  he  should  frame  his  verdict  of  not  guilty,  must  always  be  a 
reasonable  one.  A  doubt  produced  by  undue  sensibility-in  the  mind  of  any 
juror  in  view  of  the  consequence  of  his  verdict  is  not  a  reasonable  doubt, 
and  a  juror  is  not  allowed  to  create  sources  or  materials  of  doubt  by  resort- 
ing to  trivial  and  fanciful  suppositions  and  remote  conjectures  as  to  possible 
states  of  fact  differing  from  that  established  by  the  evidence.  You  are  not 
at  liberty  to  disbelieve  as  jurors  if,  from  the  evidence,  you  believe  as  men ; 
your  oath  imposes  on  you  no  obligation  to  doubt  where  no  doubt  would 
exist  if  no  oath  had  been  administered. 

The  court  instructs  the  jury  that  they  are  the  judges  of  the  law  as  well  as 
the  facts  in  this  case,  and  if  they  can  say  upon  their  oaths  that  they  know 
the  law  better  than  the  court  does  they  have  the  right  to  do  so.  But  before 
assuming  so  solemn  a  responsibility  they  should  be  sure  that  they  are  not 
acting  from  caprice  or  prejudice ;  that  they  are  not  controlled  by  their  will 
or  their  wishes,  but  from  a  deep  and  confident  conviction  that  the  court  is 
vsrrong  and  that  they  are  right.  Before  saying  this  upon  their  oaths  it  is 
their  duty  to  reflect  whether  from  their  study  and  experience  they  are  better 
qualified  to  judge  of  the  law  than  the  court.  If,  under  all  these  circum- 
stances, they  are  prepared  to  say  that  the  coxirt  is  wrong  in  its  exposition  of 
the  law,  the  statute  has  given  them  that  right. 

In  this  case  the  jury  must,  as  in  their  judgment  the  evidence  warrants, 
find  any  or  all  of  the  defendants  guilty  or  any  or  all  of  them  not  guilty,  and 
if  in  their  judgment  the  evidence  warrants,  they  may,  in  case  they  find 
the  defendants  or  any  of  them  guilty,  fix  the  same  penalty  for  all'  of  the 
defendants  found  guilty  or  different  penalties  for  the  dififerent  defendants 
found  guilty. 

And  in  case  they  find  the  defendants,  or  any  of  them,  guilty  of  murder, 
they  should  fix  the  penalty  either  at  death  or  at  imprisonment  in  the  peni- 
tentiary for  life,  or  at  imprisonment  in  the  penitentiary  for  a  term  of  any 
number  of  years  not  less  than  fourteen. 

The  court  then  read  the  following  on  behalf  of  the  defense : 

The  jury  are  instructed  for  the  defense  as  follows :  The  jury  in  a  crim- 
inal case  are  by  the  statutes  of  Illinois  made  judges  of  the  law  and  evi- 
dence ;  and  under  these  statutes  it  is  the  duty  of  the  jury,  after  hearing  the 
arguments  of  the  counsel  and  the  instructions  of  the  court,  to  act  upon  the 
law  and  facts  according  to  their  best  judgment  of  such  law  and  such  facts. 

The  jury  are  the  judges  of  the  law  and  the  facts,  and  you  have  a  right 
to  disregard  the  instructions  of  the  court,  provided  you,  upon  your  oaths, 
can  say  that  you  believe  you  know  the  law  better  than  the  court. 
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The  jury  are  instructed  that  the  law  presumes  the  defendants  innocent 
in  this  case,  and  not  guilty  as  charged  in  the  indictment,  unless  the  contrary 
is  proved,  and  this  presumption  should  continue  and  prevail  in  the  minds  of 
the  jury  until  they  are  satisfied  by  the  evidence  beyond  all  reasonable  doubt 
of  the  guilt  of  the  defendants ;  and,  acting  on  this  presumption,  the  jury 
should  acquit  the  defendants  unless  constrained  to  find  them  guilty  by  the 
evidence  convincing  them  of  such  guilt  beyond  all  reasonable  doubt. 

The  coui-t  instructs  the  jury  that  upon  the  trial  of  a  criminal  cause,  if  a 
reasonable  doubt  of  any  facts  necessary  to  convict  the  accused  is  raised  in 
the  minds  of  the  jury  by  the  evidence  itself  or  by  the  ingenuity  of  counsel 
upon  any  hypothesis  reasonably  consistent  with  the  evidence,  that  doubt  is 
decisive  in  favor  of  the  prisoner's  acquittal. 

A  verdict  of  not  guilty  means  no  more  than  this :  That  the  guilt  of  the 
accused  has  not  been  demonstrated  in  the  precise,  specific  and  narrow  forms 
prescribed  by  law.  The  evidence  to  convict  the  accused  must  not  merely 
be  beyond  all  reasonable  doubt  consistent  with  the  hypothesis  of  his  or 
their  guilt,  but  it  must  also  be  beyond  all  reasonable  doubt  inconsistent  with 
any  hypothesis  of  innocence  that  can  be  reasonably  drawn  therefrom. 

The  court  instructs  the  jury  that,  under  the  law,  no  jury  should  convict 
a  citizen  or  citizens  of  crime  upon  mere  suspicion,  however  strong,  or 
simply  because  there  is  a  preponderance  of  all  the  evidence  in  the  case 
against  him  or  them,  or  simply  because  there  is  a  strong  reason  to  suspect 
that  he  or  they  is  or  are  guilty ;  but  before  the  jury  can  lawfully  convict, 
they  must  be  convinced  of  the  defendant's  guilt  beyond  all  reasonable  doubt 

The  court  further  instructs  the  jury  that,  in  this  case,  the  law  does  not 
require  of  the  defendants  that  they  prove  themselves  innocent,  but  the  law 
imposes  upon  the  prosecution  to  prove  that  the  defendants  are  guilty  in 
manner  and  form  as  charged  in  the  indictment  to  the  satisfaction  of  the 
jury  beyond  all  reasonable  doubt ;  and,  unless  they  have  done  so,  the  jury 
should  find  them  not  guilty. 

The  jury  are  further  instructed  that  the  indictment  in  this  case  is  of  itself 
a  mere  accusation  or  charge  against  the  defendants,  and  is  not  of  itself  any 
evidence  of  the  defendants'  guilt ;  and  no  juror  in  this  case  should  permit 
himself  to  be  to  any  extent  influenced  against  the  defendants  because  or  on 
account  of  the  indictment  in  this  case. 

The  jury  are  instructed  further  that  the  presumption  of  innocence  is  not 
a  mere  form,  to  be  disregarded  by  the  jury  at  pleasure ;  but  it  is  an  essen- 
tial, substantial  part  of  the  law  of  the  land,  and  binding  on  the  jury  in 
this  case ;  and  it  is  the  duty  of  the  jury  to  give  the  defendants  in  this  case 
the  full  benefit  of  this  presumption,  and  to  acquit  the  defendants  unless  they 
feel  compelled  to  find  them  guilty,  as  charged,  by  the  law  of  the  land  and 
the  evidence  in  the  case  convincing  them  of  their  guilt,  as  charged,  beyond 
all  reasonable  doubt. 

The  jury  are  instructed  by  the  court  that  in  this  case  the  burden  of  proof 
rests  upon  the  prosecution  to  make  out  and  prove  to  the  satisfaction  of  the 
jury,  beyond  all  reasonable  doubt,  every  material  allegation  in  the  indict- 
ment, and,  unless  that  has  been  done,  the  jury  should  find  the  defendants 
not  guilty. 

The  court  further  instructs  the  jury  that  in  this  case,  to  justify  a  convic- 


648  AMERICAN  CRIMINAL  REPORTS. 

tion  of  any  one  of  the  defendants,  the  burden  is  on  the  prosecution  to 
prove  by  credible  evidence  to  the  satisfaction  of  the  jury,  beyond  all  rea- 
sonable doubt,  that  such  defendant  is  guilty,  as  charged  in  the  indictment, 
of  the  murder  of  Matthias  J.  Began ;  and  if  the  evidence  fails  thus  to  sat- 
isfy the  jury  of  the  guilt  of  any  one  or  more  or  all  of  the  defendants,  it  is 
the  duty  of  the  jury  to  acquit  each  and  every  of  the  defendants  as  to  whom 
there  is  such  failure  of  proof.  The  jury  are  not  at  Uberty  to  adopt  unrea- 
sonable theories  or  suppositions  in  considering  the  evidence  in  order  to  jus- 
tify a  verdict  of  conviction  as  to  any  defendant ;  but  if  any  reasonable  view 
of  the  evidence  is  or  can  be  adopted  which  admits  of  a  reasonable  conclusion 
that  the  defendants  or  any  of  them  are  or  is  not  guilty  as  charged  in  the 
indictment,  or  which  raises  and  sustains  a  reasonable  doubt  of  said  guUt,  it 
is  the  duty  of  the  jury  to  adopt  such  view  of  the  evidence  and  acquit  those 
to  whom  that  conclusion  applies. 

A  reasonable  doubt  is  that  state  of  the  case  which,  after  a  full  comparison 
and  consideration  of  all  the  evidence,  both  for  the  state  and  defense,  leaves 
the  minds  of  the  jury  in  that  condition  that  they  cannot  say  that  they  feel 
an  abiding  faith  amounting  to  a  moral  certainty,  from  the  evidence  in  the 
case,  that  the  defendants  are  guilty  of  the  charge  as  laid  in  the  indictment. 
If  you  have  such  doubt  —  if  your  conviction  of  the  defendants'  guilt  as  laid 
in  the  indictment  does  not  amount  to  a  moral  certainty  from  the  evidence 
in  the  case  —  then  the  court  instructs  you  that  you  must  acquit  the  defend- 
ants. 

The  court  further  instructs  the  jury  that  this  is  not  a  civil  case,  but  it  is  a 
criminal  prosecution;  and  that  the  rules,  as  to  the  amount  of  evidence  in 
this  case,  are  different  from  those  in  a  civil  case,  and  a  mere  preponderance 
of  evidence  would  not  warrant  the  jury  in  finding  the  defendants  guUty, 
but  before  the  jury  can  convict  the  defendants  they  must  be  satisfied  of 
their  guilt  beyond  aU  reasonable  doubt,  and  unless  so  satisfied  the  jury 
should  find  the  defendants  not  guilty. 

The  court  instructs  the  jury  that  in  criminal  cases,  even  where  the  evi- 
dence is  so  strong  that  it  demonstrates  the  probability  of  the  guilt  of  the 
parties  accused,  stiU  if  it  fails  to  estabhsh  beyond  a  reasonable  doubt  the 
guilt  of  the  defendants,  or  of  one  or  more  of  them,  in  manner  and  form 
as  charged  in  the  indictment,  then  it  is  the  duty  of  the  jury  to  acquit  any 
defendant  or  defendants  as  to  whose  guilt  they  entertain  such  reasonable 
doubt. 

The  jury  are  instructed  that  mere  probabilities  are  not  sufiicient  to  war- 
rant a  conviction ;  nor  is  it  sufiicient  that  the  greater  weight  or  preponder- 
ance of  the  evidence  supports  the  allegations  of  the  indictment ;  nor  is  it 
sufficient  that  upon  the  doctrine  of  chances  it  is  more  probable  that  the  de- 
fendants are  guilty.  To  warrant  a  conviction  of  the  defendants  or  any 
of  them,  they  must  be  proved  to  be  guilty  so  clearly  and  conclusively  that 
there  is  no  reasonable  theory  upon  which  they  can  be  innocent  when  all  the 
evidence  in  the  case  is  considered  together. 

Your  personal  opinions  as  to  facts  not  proved  cannot  properly  be  consid- 
ered as  the  basis  of  your  verdict.  You  may  believe  as  men  that  certain 
facts  exist,  but  as  jurors  you  can  only  act  upon  evidence  introduced  upon 
the  trial,  and  from  that  and  that  alone  you  must  form  your  verdict,  un- 
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aided,  unassisted,  and  uninfluenced  by  any  opinions  or  presumptions  not 
founded  upon  the  testimony. 

The  court  instructs  the  jury  that  they  are  the  sole  judges  of  the  facts  in 
this  case,  and  of  the  credit  to  be  given  to  the  respective  witnesses  vfho  have 
testified ;  and  in  passing  upon  the  credibility  of  such  witnesses  they  have  a 
right  to  take  into  consideration  their  prejudices,  motives,  or  feelings  of  re- 
venge, if  any  such  have  been  proven  or  shown  by  the  evidence  in  this  case ; 
and  if  the  jury  believe  from  the  evidence  that  any  witness  or  witnesses 
have  knowingly  and  wilfully  testified  falsely  as  to  any  material  fact  or 
point  in  this  case,  the  jury  are  at  liberty,  unless  corroborated  by  other  credi- 
ble evidence,  to  disregard  the  testimony  of  such  witness  or  witnesses  in 
toto. 

The  jury  are  instmcted  that  if  there  is  any  one  single  fact  proved  to  the 
satisfaction  of  the  jury,  by  a  preponderance  of  evidence,  which  is  incon- 
sistent with  the  guilt  of  the  defendants,  or  any  of  them,  this  is  sufficient  to 
raise  a  reasonable  doubt,  and  the  jury  should  acquit  such  of  the  defendants 
as  to  whom  such  fact  has  thus  been  proven. 

That  in  order  to  justify  the  inference  of  legal  guUt  from  circumstantial 
evidence  the  existence  of  the  inculpatory  facts  must  be  absolutely  incom- 
patible with  the  innocence  of  the  accused  upon  any  rational  theory,  and 
incapable  of  explanation  upon  any  other  reasonable  hypothesis  than  that  of 
their  guilt. 

The  jury  are  instructed  that  the  witnesses  Gottfried  Waller  and  Wilhelm 
SeUger  are  what  is  known  in  law  as  accomplices,  and  that  while  it  is  a  rule 
of  law  that  a  person  accused  of  crime  may  be  convicted  upon  the  uncor- 
roborated testimony  of  an  accomplice,  stiU  a  jury  should  always  act  upon 
such  testimony  with  great  care  and  caution,  and  subject  it  to  careful  ex- 
amination in  the  light  of  aU  the  other  evidence  in  the  case,  and  the  jury 
ought  not  to  convict  upon  such  testimony  alone,  unless  after  a  careful  ex- 
amination of  such  testimony  they  are  satisfied  beyond  any  reasonable  doubt 
of  its  truth  and  that  they  can  safely  rely  upon  it. 

The  jury  are  instructed  that  if  they  believe  from  the  evidence  that  the 
witnesses  Gottfried  Waller  and  Wilhelm  Seliger  were  induced  to  become 
witnesses  and  testify  in  this  case  by  any  promise  of  immunity  from  purdsh- 
ment,  or  by  any  hope  held  out  to  them,  or  either  of  them,  by  any  one,  that 
it  would  go  easier  with  them  in  case  they  disclosed  who  their  confederates 
were,  or  in  case  they  implicated  some  one  else  in  the  crime,  then  the.  jury 
should  take  such  facts  into  consideration  in  determining  the  weight  which 
ought  to  be  given  their  testimony  thus  obtained  and  given  under  the  influ- 
ence of  such  promise  or  hope. 

If  the  jury  believe  from  the  evidence  that  any  of  the  witnesses  for  the 
prosecution  were  induced  or  influenced  to  become  witnesses  and  testify  in 
this  case  by  any  promise  or  intimation  of  immunity  from  punishment,  or 
by  any  hope  held  out  to  them  by  any  one  that  it  would  be  better  for  them 
or  go  easier  with  them  in  case  of  their  testifying  in  the  case,  then  the  jury 
should  take  such  fact  into  consideration  in  determining  the  weight  which 
ought  to  be  given  to  such  testimony  thus  obtained,  and  given  under  the  in- 
fluence of  such  promise  or  hope.  Such  testimony  should  only  be  received 
by  the  jury  with  great  caution  and  scrutinized  with  great  care. 
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The  court  instructs  the  jury  that,  while  the  statute  of  this  state  provides 
that  a  person  charged  with  crime  may  testify  in  his  own  behalf,  he  is  under 
no  obligation  to  do  so,  and  the  statute  expressly  declares  that  his  neglect  to 
testify  shall  not  create  any  presumption  against  him. 

The  jury  are  insti-ucted  that  in  passing  upon  the  testimony  of  defendants' 
witnesses  in  this  case  they  should  endeavor  to  reconcile  their  testimony  with 
the  belief  that  all  the  witnesses  have  endeavored  to  tell  the  truth,  if  they 
can  reasonably  do  so  under  the  evidence ;  and  if  reasonably  possible,  attribute 
any  differences  or  contradictions  in  their  testimony,  if  any  exist,  to  mistake 
or  misrecoUection  rather  than  to  a  wilful  intention  to  swear  falsely. 

The  jury  have  no  right  to  disregard  the  testimony  of  the  defendants  on 
the  ground  alone  that  they  are  defendants  and  stand  charged  with  the  com- 
mission of  a  crime.  The  law  presumes  the  defendants  to  be  innocent  until 
they  are  proved  guilty,  and  the  law  allows  them  to  testify  in  their  own 
behalf,  and  the  jury  should  fairly  and  impartially  consider  their  testimony, 
together  with  all  the  other  evidence  in  the  case. 

The  court  further  instructs  the  jury  that  where  the  verbal  admission  of  a 
person  charged  with  crime  is  offered  in  evidence  the  whole  of  the  admission 
must  be  taken  together,  as  well  that  part  which  makes  for  the  accused  as 
that  which  may  make  against  him ;  and  if  part  of  the  statement  which  is  in 
favor  of  the  defendant  is  not  disproved  and  is  not  apparently  improbable  or 
untrue  when  considered  with  all  the  other  evidence  in  the  case,  then  such 
part  of  the  statement  is  entitled  to  as  much  consideration  from  the  jury  as 
any  other  part  of  the  statement. 

The  jury  are  instructed  that  it  would  be  highly  improper  and  vsncong  for 
them  to  regard  any  statements  of  the  prosecuting  attorneys  that  are  not 
based  on  the  evidence  in  the  case,  if  any  such  have  been  made,  as  entitled 
to  any  weight  whatever  in  this  case. 

The  jury  are  instructed,  as  a  matter  of  law,  that  where  a  conviction  for  a 
criminal  offense  is  sought  upon  circumstantial  evidence  alone,  the  people 
must  not  only  show  by  a  preponderance  of  evidence  that  the  alleged  facts 
and  circumstances  are  true,  but  they  must  be  such  facts  and  circumstances 
as  are  absolutely  incompatible,  upon  any  reasonable  hypothesis,  vsdth  the 
innocence  of  the  accused,  and  incapable  of  explanation,  upon  any  reasonable 
hypothesis  other  than  that  of  the  guUt  of  the  accused.  And  in  this  case,  if 
all  the  facts  and  circumstances  relied  on  by  the  people  to  secure  a  convic- 
tion can  be  reasonably  accounted  for  upon  any  theory  consistent  with  the 
innocence  of  the  defendants,  or  any  of  them,  then  the  jury  should  acquit 
the  defendants,  or  such  of  them  as  to  whom  the  facts  proven  can  thus  be 
accounted  for. 

It  is  not  enough  to  warrant  the  conviction  of  a  person  accused  of  crime 
that  he  contemplated  the  commission  of  such  crime.  The  actual  commis- 
sion of  such  crime  by  the  accused,  or  the  proof  of  such  facts  as  wiU  satisfy 
the  jury  beyond  all  reasonable  doubt  of  the  guilt  of  the  accused  must  be  pre- 
sented, and  if  any  reasonable  hypothesis  exists  that  such  crime  may  have 
been  committed  by  another  in  no  way  connected  with  the  defendants,  the 
accused  should  be  acquitted. 

The  jury  are  further  instructed  that  if  the  evidence  leajves  a  reasonable 
doubt  in  the  mind  of  the  jury  whether  the  defendants  are  guilty  of  the 
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crime  with  which  they  are  charged  in  the  indictment,  then  the  jury  should 
find  the  defendants  not  guilty;  although  the  evidence  may  show  conduct  of 
no  less  turpitude  than  the  crime  charged,  that  is  not  enough  to  authorize  a 
conviction  in  this  trial. 

The  court  further  instructs  the  jury  that  the  allusions  and  references  of 
the  prosecuting  attorneys  to  the  supposed  dangerous  character  of  any  views 
entertained  or  principles  contended  for  by  the  defendants,  or  any  of  them, 
should  in  no  way  influence  or  prejudice  your  minds  against  the  defendants 
in  this  case ;  your  duty  is  discharged  when  you  have  determined  their  guilt 
or  innocence  of  the  charge  contained  in  this  indictment,  and  there  is  no 
other  question  involved  in  this  case. 

Individuals  and  communities  have  the  legal  right  to  arm  themselves  for 
the  defense  and  protection  of  their  persons  and  property,  and  a  proposition 
by  any  person,  pubhcly  proclaimed,  to  arm  for  such  protection  and  defense 
is  not  an  offense  against  the  laws  of  this  state. 

The  jury  are  uistructed  that  if  the  defendants  or  some  of  them  agreed 
together  or  with  others  that  in  the  event  of  the  workingmen  or  strikers 
being  attacked  that  they  (defendants)  would  assist  the  strikers  to  resist  such 
attack,  before  you  can  find  that  such  agreement  constituted  a  conspiracy 
you  must  be  satisfied  beyond  all  reasonable  doubt  that  such  contemplated 
or  anticipated  assault  or  attack  to  be  resisted  as  aforesaid  was  justified  and 
lawful,  and  that  such  contemplated  resistance  was  illegal.  And  if,  on  the 
other  hand,  such  contemplated  or  anticipated  assault  or  attack  was  unjusti- 
fied and  illegal,  and  such  contemplated  resistance  simply  the  opposing  of 
force  wrongfully  and  illegally  exercised  by  force  sufScient  to  repel  the  said 
assault,  then  the  facts  assumed  in  this  instruction  do  not  constitute  con- 
spiracy. 

The  defendants  do  not  assume  the  burden  of  proof  in  this  case  at  any  stage 
of  the  proceedings,  and  the  burden  is  not  cast  upon  them  to  prove  that  the 
person  who  threw  the  bomb  was  not  acting  under  their  advice,  teaching  or 
procurement ;  therefore,  unless  the  prosecution  has  established  in  the  minds 
of  the  jury,  beyond  all  reasonable  doubt,  that  either  some  of  the  defendants 
threw  the  said  bomb,  or  that  the  person  who  did  so  throw  the  same  was  act- 
ing under  the  advice  and  procurement  of  the  defendants,  or  some  of  them, 
the  defendants  and  all  of  them  should  be  acquitted.  Such  advice  may  not 
necessarily  be  special  as  to  the  bomb,  but  general  so  as  to  include  it. 

It  will  not  do  to  g^ess  away  the  lives  or  Uberty  of  our  citizens,  nor  is  it 
proper  that  the  jury  should  guess  that  the  person  who  threw  the  bomb  which 
killed  Degan  was  instigated  to  do  the  act  by  the  procurement  of  the  defend- 
ants or  any  of  them.  That  fact  must  be  established  beyond  all  reasonable 
doubt  in  the  minds  of  the  jury,  and  it  will  not  do  to  say  that,  because  the 
defendants  may  have  advised  violence,  that  therefore,  when  violence  came, 
it  was  the  result  of  such  advice.  There  must  be  a  direct  connection  estab- 
lished by  credible  testimony  between  the  advice  and  the  consummation  of  the 
crime  to  the  satisfaction  of  the  jury  beyond  a  reasonable  doubt. 

Although  the  defendants,  or  some  of  them,  may  have  spoken,  and  also 
published  their  views  to  the  effect  that  a  social  revolution  should  be  brought 
about  by  force,  and  that  the  officers  of  the  law  should  be  resisted,  and  to 
this  end  dynamite  should  be  used  to  the  extent  of  taking  human  life ;  that 
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persons  should  arm  to  resist  the  law,  and  that  the  law  should  be  throttled 
and  killed,  and  although  such  language  might  cause  persons  to  desii-e  to 
carry  out  the  advice  given,  as  aforesaid,  and  do  the  act  which  caused  Offi- 
cer Degan's  death,  yet  the  bomb  may  have  been  thrown  and  Degan  killed  by 
some  one  unfamiliar  with  and  unprompted  by  the  teachings  of  the  defend- 
ants or  of  any  of  them.  Therefore  the  jury  must  be  satisfied  beyond  all 
reasonable  doubt  that  the  person  thi'owing  said  bomb  was  acting  as  the  re- 
sult of  the  teaching  or  encouragement  of  the  defendants  or  some  of  them, 
before  the  defendants  can  be  held  liable  therefor ;  and  this  you  must  find 
from  the  evidence. 

It  is  not  enough  to  warrant  the  conviction  of  the  defendants  in  that  Lingg 
may  have  manufactured  the  bomb  the  explosion  of  which  killed  Degan. 
He  must  have  aided,  abetted  or  advised  the  exploding  of  the  bomb,  or  the 
doing  of  some  illegal  act,  or  the  doing  of  a  legal  act  in  an  unlawfvd  man- 
ner, in  the  furtherance  of  which  Degan  was  killed. 

The  court  further  instructs  the  jiu^y  that  before  a,  party  can  be  lawfully 
convicted  of  the  commission  of  a  crime  under  our  statute  concerning  ac- 
cessories, it  is  incumbent  upon  the  prosecution  to  show  beyond  all  reason- 
able doubt,  by  credible  evidence,  that  the  crime  was  committed  by  some 
person  or  persons  acting  under  the  advice,  aid,  encouragement,  abetting  or 
procurement  of  the  defendant  or  defendants  whose  conviction  is  asked. 
Though  the  jury  should  believe,  from  the  evidence,  that  a  party  in  fact  ad- 
vised generally  the  commission  in  certain  contingencies  of  acts  amounting 
to  crime,  yet  if  the  act  complained  of  was  in  fact  committed  by  some  third 
party  of  his  own  mere  volition,  hatred,  malice  or  ill-will,  and  not  materi- 
ally influenced,  either  directly  or  indirectly,  by  such  advice  of  the  party 
charged,  or  if  he  was  actuated  only  by  the  advice  of  other  parties  not 
charged,  and  for  whose  advice  the  defendants  are  not  responsible,  the 
party  charged  would  not  in  such  case  be  held  responsible. 

If  the  jury  should  find  that  the  evening  of  May  3d,  at  No.  54  "West  Lake 
street,  at  a  meeting  at  which  some  of  the  defendants  were  present,  a  propo- 
sition was  adopted  that,  in  the  event  of  a  collision  between  the  police  force, 
militia  or  firemen  on  one  side  and  the  striking  laborers  on  the  other,  it  was 
agreed  that  certain  organizations,  of  which  some  of  the  defendants  were 
members,  should  meet  at  certain  designated  place  in  the  city  of  Chicago ; 
that  a  committee  should  attend  public  places  and  public  meetings  where  an 
attack  by  the  police  and  others  might  be  expected,  and  in  the  event  of  such 
attack  being  made  report  the  same  to  said  armed  sections  as  aforesaid,  to 
the  end  that  such  attack  might  be  resisted  and  the  police  stations  of  the 
city  destroyed;  and  if  the  jury  further  find  that,  on  the  night  of  May 
4th,  some  person  unknown  went  to  a  meeting  at  the  hay-market  and 
threw  a  bomb  into  the  assembled  police,  the  explosion  of  which  killed 
Matthias  J.  Degan,  and  that,  from  all  the  evidence  in  the  case,  the  jury  are 
not  satisfied  beyond  aU  reasonable  doubt  that  said  act  causing  the  death  of 
said  Degan  was  the  result  of  any  act  in  furtherance  of  the  common  design 
as  herein  stated,  but  may  have  been  the  unauthorized  and  the  individual 
act  of  some  person  acting  upon  his  own  responsibility  and  volition, —  then 
none  of  the  defendants  can  be  held  responsible  therefor  on  account  of  said 
"West  Lake  street  meeting. 
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The  court  instructs  the  jury,  in  the  words  of  the  statute,  that  man- 
slaughter is  the  unlawful  killing  of  a  human  being  without  malice,  express 
or  implied,,  and  without  any  mixture  of  deliberation  whatever.  It  must  be 
voluntary  upon  a  sudden  heat  of  passion,  caused  by  provocation  apparently 
sufficient  to  make  the  passion  irresistible,  or  involuntary  in  the  commission 
of  an  unlawful  act,  or  a  lawful  act  without  due  cause  or  circumspection. 
Whoever  is  guilty  of  manslaughter  shall  be  imprisoned  in  the  penitentiary 
for  his  natural  life  or  for  any  number  of  years.  If  the  accused  is  found 
guilty  by  the  jury  they  shall  fix  the  punishment  by  their  verdict.  The  jury 
are  instructed  that,  under  an  indictment  for  murder,  a  party  accused  may 
be  found  guilty  of  manslaughter ;  and  in  this  case  if,  from  a  f iill  and  care- 
ful consideration  of  all  the  evidence  before  you,  you  believe,  beyond  a  rea- 
sonable doubt,  that  the  defendants,  or  any  one  of'  them,  are  guilty  of 
manslaughter,  you  may  so  find  by  your  verdict. 

Judge  Gary  instructed  the  jury,  of  Ms  own  motion,  as  fol- 
lows; 

The  statute  requires  that  instructions  by  the  court  to  the  jury  shall  be  in 
writing,  and  only  relate  to  the  law  of  the  case.  The  practice  under  the 
statute  is  that  the  counsel  prepare  on  each  side  a  set  of  instructions  and  pre- 
sent them  to  the  court,  and,  if  approved,  to  be  read  by  the  court  as  the  law 
of  the  case. 

It  may  happen,  by  reason  of  the  great  number  presented  and  the  hurry 
and  confusion  of  passing  on  them  in  the  midst  of  the  trial,  with  a  large 
audience  to  keep  in  order,  that  there  may  be  some  apparent  inconsistency 
in  them,  but  if  they  are  carefully  scrutinized  such  inconsistency  will  prob- 
ably disappear ;  in  any  event,  however,  the  gist  and  pith  of  all  is,  that  if 
advice  and  encouragement  to  murder  was  given,  if  murder  was  done  in 
pursuance  of  and  materially  induced  by  such  advice  and  encouragement, 
then  those  who  gave  such  advice  and  encouragement  are  guilty  of  the  mur- 
der. Unless  the  evidence,  either  direct  or  circumstantial,  or  both,  proves 
the  guilt  of  one  or  more  of  the  defendants  upon  this  principle,  so  fully  that 
there  is  no  reasonable  doubt  of  it,  your  duty  to  them  requires  you  to  acquit 
them.  If  it  does  so  prove,  then  your  duty  to  the  state  requires  you  to  con- 
vict whoever  is  so  proved  guilty.  The  case  of  each  defendant  should  be 
considered  with  the  same  care  and  scrutiny  as  if  he  alone  were  on  trial.  If 
a  conspiracy  having  violence  and  murder  as  its  object  is  fully  proved,  then 
the  acts  and  declarations  of  each  conspii-ator  in  furtherance  of  the  con- 
spiracy are  the  acts  and  declarations  of  each  one  of  the  conspirators ;  but 
the  declarations  of  any  conspirator  before  or  after  May  4th,  which  are 
merely  narrative  as  to  what  had  been  or  would  be  done,  and  not  made  to 
aid  in  carrying  into  effect  the  object' of  the  conspiracy,  are  only  evidence 
against  the  one  who  made  them.  What  are  the  facts  and  what  is  the  truth 
the  jury  must  determine  from  the  evidence  and  from  that  alone.  If  there 
are  any  unguarded  expressions  in  any  of  the  instructions  which  seem  to  as- 
sume the  existence  of  any  facts,  or  to  be  any  intimation  as  to  what  is  proved, 
all  such  expressions  must  be  disregarded  and  the  evidence  only  looked  to  to 
determine  the  fact. 
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The  jury,  at  2:  50  P.  M.,  August  18th,  retired  to  consider  of 
their  verdict,  and  at  the  opening  of  court  next  morning  re- 
turned the  following  verdict: 

We,  the  jury,  find  the  defendants,  August  Spies,  Michael  Schwab,  Samuel 
Fielden,  Albert  B.  Parsons,  Adolph  Fischer,  George  Engel  and  Louis  Lingg, 
guUty  of  murder  in  manner  and  form  as  charged  in  the  indictment  and  fix 
the  penalty  at  death.  We  find  the  defendant,  Oscar  W.  Neebe,  guilty  of 
murder  in  manner  and  form  as  charged  in  the  indictment,  and  fix  the  pen- 
alty at  imprisonment  in  the  penitentiary  for  fifteen  years. 


INDEX. 


ABDUCTION. 

1.  Change  op  venue. —  Where  the  venue  of  an  indictment  or  information 

is  ordered  to  be  corrected  by  the  court,  under  section  231  of  Criminal 
Code,  the  clerk  of  the  district  court  in  which  the  case  is  pending  should 
make  a  f  uU  transcript  of  the  record  and  proceedings  as  well  as  the 
order  of  removal,  and  transmit  the  same,  duly  certified  under  the  seal 
of  the  coiu-t,  to  the  clerk  of  the  court  to  wliich  the  removal  is  directed 
to  be  made.     State  v.  Ooodwin,  1 

2.  Indictment  —  Two  ob  moee  felonies.— While  two  or  more  felonies 

can  be  joined  in  one  indictment  or  information,  they  must,  as  a  rule, 
be  in  separate  counts.  The  rule  is  less  imperative  as  applied  to  prose- 
cutions for  misdemeanors.  Id. 

3.  Taking  female  fok  peostittttion  and  concubinage  —  Duplicity. — 

Where  an  information  charges  that  defendant  took  away  a  female 
under  eighteen  years  of  age  from  her  father,  without  his  consent,  for 
purposes  of  prostitution  and  concubinage,  there  is  a  joinder  of  two  dis- 
tinct oflEenses  in  one  count,  and,  hence,  the  information  is  bad  for 
duplicity.  Id. 

ACCESSORY  BEFORE  THE  FACT  —  ACCESSORY  AFTER  THE  FACT. 

1.  Aiding  to  conceal  dead  body.—  Where  the  testimony  tends  to  show 
.  that  a  defendant  charged  with  murder  was  not  personally  present  at 

the  killing,  and  that  the  killing  was  not  done  in  pursuance  of  any 
agreement  or  undertaking  to  %vhicli  he  was  a  party,  but  simply  that 
defendant  aided  in  concealing  the  dead  body,  it  would  be  error  to  re- 
fuse to  instruct  the  jury  that  if  they  so  believe  they  should  acquit. 
People  V.  Keefer,  6 

2.  When  a  person  on  retrial  may  be  convicted  of  murder  of  first 

DEGREE. —  A  defendant  indicted  for  murder  and  found  guilty  of  mur- 
der in  the  second  degi'ee,  who,  on  his  own  motion,  secures  a  new  trial, 
may,  on  a  retrial,  be  convicted  of  murder  in  the  first  degree.  Id. 

3.  Accessory  before  the  fact. —  In  cases  of  felony,  when  the  crime  was 

committed  through  a  guilty  instrument,  the  instigator  is  viewed  as  an 
accessory  before  the  fact,  and  as  such  he  must  be  indicted  and  tried. 
People  V.  I/yon,  10 

4.  No  ACCESSORIES  IN  MISDEMEANORS. —  In  misdemeanors  there  are  no  ac- 

cessories.    All  who  aid  or  participate  are  principals.  Id. 

5.  ACCESSORY  BEFORE  THE  FACT. —  An  accessory  before  the  fact  is  equally 

guilty  with  the  principal  in  a  case  of  murder.    Minich  v.  People,      30 

ACCOMPLICE. 

1.  Corroboration  of  testimony  op  an  accomplice.—  The  testimony  of  an 
accompUce,  corroborated  by  evidence  of  an  admission  made  by  the- 
defendant  connecting  him  with  the  killing,  is  sufficient  to  sustain  a 
conviction  of  murder ;  and  the  testimony  of  a  constable,  to  whom  the 


666  AMERICAN  CRIMINAL  REPORTS, 

witness,  who  testified  to  the  admission,  had  repeated  the  conversation, 
is  admissible  to  fix  the  date  of  such  admission.  People  v.  Zimmer- 
man, 34 

2.  Accomplice  testimont — Evidence  —  Chaegb  of  the  court. —  If  the 

female  with  whom^  the  incestuous  intercourse  is  alleged  to  have  been 
had  is  shown  to  have  knowingly,  voluntarily,  and  with  the  same  in- 
tent which  actuated  the  accused,  united  with  him  in  the  commission 
of  the  offense,  she  is  an  accomplice  in  the  crime,  and  her  uncorrob- 
orated testimony  is  insuificient  to  support  a  conviction  of  the  accused. 
On  the  other  hand,  if  the  evidence  shows  that,  in  the  commission  of  the 
incestuous  act,  she  was  the  victim  of  force,  threats,  fraud  or  undue 
influence,  so  that  she  did  not  act  voluntarily,  and  did  not  join  in  the 
commission  of  the  act  with  the  same  intent  that  actuated  the  accused, 
then  she  is  not  an  accomplice,  and  a  conviction  might  stand  even  upon 
her  uncorroborated  testimony.    Mercer  v.  The  Stcde,  293 

8.  PROSEcnrmG  witness  as  accomplice  —  Evidencib. —  In  this  case  it  is 
held  that  the  testimony  of  the  accomplice  was  sufficiently  corroborated 
by  the  other  evidence  to  justify  the  verdict.  Id. 

ADMISSIONS  AND  CONFESSIONS. 
See  Confessions. 

APPEAL. 
See  Practice,  9. 

ARRAIGNMENT. 
See  Practice,  4,.  16. 

ARREST. 

1.  Arrest  by  a  city  marshal  without  warrant — Construction. — 
In  reaching  a  determination  as  to  the  power  of  the  marshal  of  a'mu- 
nicipal  corporation  to  arrest  without  warrant,  section  1849  of  the  Re- 
vised Statutes,  which  makes  it  the  duty  of  that  ofiScer  to  arrest  any 
person  "in  the  act  of  committing  any  offense,"  etc.,  and  section  7129 
of  same  statutes,  wliich  makes  it  the  duty  of  certain  officers  named, 
including  such  marshal,  ' '  to  arrest  and  detain  any  person  found  vio- 
lating any  law,"  etc.,  should  be  construed  together  to  determine  the 
extent  of  such  power.    Ballard  v.  State,  36 

3.  Carrying  concealed  weapons. —  Under  these  sections  a  marshal  of  a 

municipal  corporation  is  authorized,  without  warrant,  to  arrest  a  per- 
son found  on  the  public  streets  of  the  corporation  carrying  concealed 
weapons  contrary  to  law,  although  he  has  no  previous  knowledge  of 
the  fact,  if  he  acted  bona  fide,  and  upon  such  information  as  induces 
an  honest  belief  that  the  person  arrested  is  in  the  act  of  violating  the 
law.  Id. 

3.  Arrest  without  warrant. — When  an  officer  is  empowered  by  law  to 

arrest  without  warrant,  he  is  not  in  every  case  bound  to  give  the  party 
to  be  ari'ested  clear  and  distinct  notice  of  his  purpose  to,  and  also  of 
the  fact  that  he  is  legally  qualified  to,  make  the  arrest.  Shovlin  v. 
Com.,  41 

4.  Where  the  ofliender  in  question  is  openly  engaged  in  breaking  the  law,  it 

is  sufficient  for  the  officer  to  announce  his  official  position  and  demand 
a  surrender.  If  this  is  refused,  the  officer  is  not  liable  to  indictment 
for  assault  by  reason  of  the  fact  that  he  used  force  to  secure  his  pris- 
oner. Id. 
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ARSON. 

1.  Defendant  cannot  be  convicted  on  confessions  alone. —  In  a  crim- 
inal case,  a  conviction  cannot  be  liad  on  the  extra-judicial  confessions 
of  the  defendant,  without  proof  aliunde  of  the  corpus  delicti;  but 
direct  and  positive  proof  of  that  fact  is  not  indispensable.  Winslow  v. 
The  State,  43 

3.  The  court  decides  on  the  competency,  the  jury  on  the  suppi- 
CIENCY,  of  evidence. —  The  sufficiency  of  the  proof  of  the  corpus 
delicti  is  not  a  question  of  law  for  the  decision  of  the  court,  but  a  ques- 
tion of  fact  for  the  jury  to  decide ;  and  while  the  court  must  decide,  in 
the  first  instance,  whether  the  evidence  adduced  is  prima  facie  suffi- 
cient to  go  to  the  jury,  the  jury  are  not  bound  to  hold  it  sufficient 
because  the  court  has  admitted  it.  Id. 

3.  Corpus  delicti. —  In  a  prosecution  for  arson,  the  corpus  delictiiB  not 

the  fact  that  a  house  was  burned  down,  but  that  it  was  burned  by  the 
wilful  act  of  some  person  criminally  responsible  for  his  acts,  and  not 
by  natural  or  accidental  causes.  Id. 

4.  Footprints. — Evidence  showing  that  the  fixe  occurred  about  midnight, 

at  a  part  of  the  house  in  which  no  fire  had  been  used  during  the  day 
or  night ;  and,  when  first  discovered,  was  burning  on  the  outside  of 
the  house ;  and  that  a  fresh  track  was  discovered  the  next  morning,  in 
a  lane  leading  from  the  public  road  to  the  house,  which  track  corre- 
sponded with  the  defendant's,  is  prima  facie  sufficient  proof  of  the 
corpus  delicti  to  render  the  defendant's  confessions  admissible  as  evi- 
dence. Id. 

5.  Threats. —  The  defendant's  threats,  or  declarations  in  the  nature  of 

threats,  before  the  commission  of  the  offense  chai-ged,  are  admissible 
as  evidence  against  him.  Id. 

6.  Ill-feeling  as  bearing  upon  motive. —  If  there  was  a  controversy 

between  the  defendant  and  the  occujiants  of  the  house  burned,  as  to 
the  ownership  of  the  property,  and  it  was  shown  that  the  defendant 
knew  the  occupants  had  a  certificate  of  entry  for  the  land,  which  cer- 
tificate was  in  the  house  at  the  time  of  the  alleged  burning,  proof  of 
these  facts  would  be  admissible,  as  tending  to  show  a  motive  for  the 
burning ;  but  the  fact  being  only  collaterally  and  incidentally  in  issue, 
it  would  not  be  necessary  to  prove  the  entry  by  a  certified  transcript.  Id. 

7.  EVTDBNCE  to  SHOW  MOTIVE. —  For  the  purpose  of  showing  a  motive  it 

is  competent  in  a  prosecution  for  arson  to  prove  an  overvaluation  of  in- 
sured property  destroyed  by  fire,  and  a  demand  of  the  insurer  for  such 
value.     Stitz  v.  State,  48 

8.  Explanation  of  testimony  offered  to  show  motive. —  Where  evi- 

dence tending  to  show  an  overvaluation  of  property  is  given,  and  there  is 
also  evidence  which  tends  to  show  that  it  was  made  by  mistake  of  fact 
or  error  of  judgment,  the  accused  is  entitled  to  an  instruction  that,  if 
the  overvaluation  arose  from  such  cause,  it  is  not  to  be  taken  as  evi- 
dence of  a  criminal  motive  or  intent.  Id. 

1).  Arson  —  Circumstantial  evidence.— Evidence  that  horse-shoe  tracks 
led  from  the  place  where  a  crime  was  committed  to  the  barn  of  the 
person  accused  of  committing  such  crime,  and  that  the  tracks  corre- 
sponded to  the  shoes  on  a  horse  owned  by  the  accused,  will  not  of  itself 
warrant  a  conviction.    State  v.  Meliak,  52 

"10.  Evidence  in  rebuttal. —  In  such  case,  the  accused  ought  to  be  allowed 
to  prove  that  the  horse  could  not  wear  a  shoe  of  the  kind  and  dimen- 
sions given  as  the  size  of  the  track  measured  by  the  prosecuting  wit- 
ness. ■^'^■ 

See  Autrefois  Acquit— Autrefois  Convict. 
Vol.  V— 43 
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ASSAULT  AND  BATTERY. 

1.  Assault  with  revolveb— Repetition  of  THREATENiNa  acts.— In 
the  case  of  a  prosecution  for  assault  in  pointing  a  cocked  revolver  at 
prosecuting  witness  and  driving  him  from  a  certain  road  which  de- 
fendant had  prohibited  him  from  traveling,  it  is  not  error  to  receive 
evidence  showing  that  he  pointed  the  revolver  at  witness  more  than 
once,  when  aU  such  acts  point  to  but  one  transaction,  and  tend  to  show 
the  defendant's  animus.    State  v.  Montgomery,  54 

3.  Trespassee. —  An  assault  with  a  revolver  cannot  be  justified  by  proof 
that  the  person  assaulted  was  a  trespasser,  and  that  the  purpose  of  the 
assault  was  to  remove  him  from  the  premises.  Id. 

ASSAULT  WITH  INTENT,  ETC. 

1.  ASSAITLT  WITH  INTENT  TO  WOUND  OR  KILL  —  INTOXICATION. —  Intoxi- 

cation is  no  defense  to  a  prosecution  for  crime ;  but,  in  some  cases, 
evidence  of  intoxication  is  admissible  to  show  that  no  crime  has  been 
committed,  or  to  show  the  degree  or  grade  of  a  crime ;  and,  in  a  prose- 
cution for  maliciously  shooting  with  intent  to  wound,  evidence  that 
the  defendant  was  so  much  intoxicated  that  he  could  not  form  or  have 
such  intent  is  admissible.     Cline  v.  State,  57 

2.  Manslaughter — Instruction. —  In  a  prosecution  for  maliciously  shoot- 

ing with  intent  to  wound  or  kill,  it  is  error  to  chai-ge  that  the  defend- 
ant should  be  found  guilty  of  such  felony,  if  he  might  have  been 
properly  convicted  of  manslaughter  had  death  resulted  from  the  shoot- 
ing. Jd. 

ATTEMPT  TO  COMMIT  BURGLARY. 

1.  Attempt  to  commit  burglary  —  Indictment. —  An  indictment  which 

alleges  that  the  defendant,  ' '  in  the  night-time,  feloniously  did  attempt 
to  break  and  enter,  with  intent  the  goods  and  chattels  in  said  biiilding 
then  and  there  being  found  then  and  there  feloniously  to  steal,  take 
and  carry  away,  and  in  such  attempt "  did  certain  acts,  but  was  inter- 
cepted and  prevented  in  the  execution  of  the  offense,  is  sufficient. 
Com.  V.  Shedd,  61 

2.  Intent  to  steal  may  be  inferred. —  Where  the  evidence  tends  to  prove 

that  defendant  broke  and  opened  certain  windows,  the  jury  may  infer 
from  the  circumstances,  and  from  the  conduct  and  declarations  of  the 
defendant,  that  the  purpose  was  to  steal  from  the  building.  Id. 

ATTEMPT  TO  ESCAPE  FROM  PRISON. 

1.  Overt  attempt  to  escape  from  prison.— An  indictment  which  shows 
that  the  prisoner,  while  lawfully  confined  in  the  state  prison  under  a 
judgment  of  a  competent  court  for  the  crime  of  burglary,  did  make 
an  overt  attempt  to  escape  therefrom;  that  he  "  did  unlawfully,  forci- 
bly and  feloniously  break  out  of  the  ceU  in  said  prison  in  which  he 
was  confined,  and  out  of  the  building  in  which  said  cell  was  and  is," — 
contains  a  sufficient  statement  of  facts  to  show  the  commission  of  the 
crime  charged.    State  v.  Angela,  62 

3.  Certified  copy  of  judgment. —  It  is  not  necessary  to  state  in  such  in- 

dictment that  a  certified  copy  of  the  judgment  against  the  prisoner 
for  the  crime  for  which  he  was  secured  had  been  handed  to  the  warden 
of  the  prison.  Id. 

ATTEMPT  TO  RAPE. 

1.  Information. — A  criminal  information  under  sections  283  and  31  of 
the  crimes  and  punishments  act,  charging  the  defendant  with  an  at- 
tempt carnally  and  unlawfully  to  know  a  female  child  under  the  age 
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of  ten  years,  may  be  sufficient,  although  the  word  "rape"  may  not  be 
used  in  the  information.    State  v.  Hart,  66 

2.  Words  defining  offense. —  The  exact  words  used  in  a  criminal  stat- 

ute defining  a  public  offense  are  never  required  to  be  used  in  a  crim- 
inal information  charging  such  offense,  but  any  equivalent  words,  or 
any  words  clearly  and  intelligibly  setting  forth  the  offense,  are  suffi- 
cient. Id. 

3.  Verdict  —  Attempt   to  commit   rape. —  In  a   criminal   prosecution, 

where  the  information  sufficiently  charges  the  defendant  with  at- 
tempting to  commit  the  offense  of  rape  by  seeking  carnally  and  un- 
lawfully to  know  a  female  child  under  the  age  of  ten  years,  but  does 
not  use  the  word  "rape"  in  charging  the  offense,  and  the  jury  find 
that  the  defendant  was  "guilty  of  an  attempt  to  commit  a  rape,  as 
charged,"  the  verdict  is  sufficiently  responsive  to  the  information,  and 
is  valid.  Id. 

ATTORNEY  AND  CLIENT. 

See  PBrviLEGED  Communications. 

AUTREFOIS  ACQUIT  — AUTREFOIS  CONVICT. 

1.  "Where  a  grist-mill  with  all  its  contents,  including  the  books  of  account  of 
the  owners  of  the  mill,  are  destroyed  by  one  and  the  same  fire,  and 
the  defendant  is  prosecuted  criminally  for  setting  fu-e  to  and  burning 
the  mill,  and  on  such  charge  he  is  acquitted,  his  acquittal  is  a  good  de- 
fense to  a  subsequent  prosecution  for  setting  fire  to  and  burning  the 
books  of  account.     State  v.  Colgate,  71 

S.  Acts  made  offenses  ttnder  state  and  municipal  law.— In  a  case 
where  a  single  act  has  been  made  punishable,  both  by  the  general  law 
of  the  state  and  by  the  ordinances  of  the  town  wherein  it  was  com- 
mitted, it  constitutes  two  distinct  and  several  offenses,  subject  to  pun- 
ishment by  the  proper  tribunals  of  the  state  and  the  municipality, 
respectively.    Hughes  v.  People,  80 

8.  Effect  of  plea  of  former  conviction  after  demurrer  thereto 
SUSTAINED. —  In  the  absence  of  statute  altering  or  abolishing  the  com- 
mon-law rule,  the  effect  of  a  plea  based  upon  a  former  conviction  is, 
after  its  rejection  by  the  court  upon  demurrer,  to  put  the  defendant  in 
the  situation  of  one  pleading  guilty  of  the  offense  charged.  Id. 

BASTARDY. 

1.  TJnchastity  OF  THE  WOMAN. —  In  a  bastardy  proceeding,  especially  when 

the  complainant  claims  to  have  been  ravished,  where  the  only  question 
is  that  of  paternity,  unchaste  conduct  of  the  woman  with  a  man  other 
than  the  defendant  may  be  shown,  and  especially  so  if  the  circum- 
stances do  not  preclude  the  possibility  that  the  other  was  the  father  of 
the  child.    State  v.  Karver,  88 

2.  Motive. —  Evidence  tending  to  show  the  motive  of  complainant  in 

charging  upon  the  defendant  the  paternity  of  a  child  which  should 
have  been  charged  upon  another  is  admissible.  Id. 

BILL  OF  EXCEPTIONS. 

1.  Bill  of  exceptions.— The  refusal  of  charges  asked,  which  ai-e  not 
shovsTi  to  have  been  asked  in  writing,  is  not  a  reversible  error ;  but, 
where  the  clerk  certifies  that  the  charges  are  on  file  in  his  office,  and 
are  marked  refused  in  the  handwriting  of  the  presiding  judge,  this 
makes  them  a  part  of  the  record  (Code,  section  3109),  and  enables  this 
court  to  revise  their  refusal,  although  the  bill  of  exceptions  does  not 
state  that  they  were  asked  in  writing.     Winslow  v.  The  State,  43 
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S.  The  bill  of  exceptions  should  specify  plainly  the  decision  complained 
of.  An  assignment  of  error  that  the  entire  charge  is  eiToneous  is  too 
general,  if  any  part  of  it  be  correct.    Anderson  v.  The  State,  443 

3.  A  bill  of  exceptions,  when  duly  signed  by  the  judge,  may  be  sufficient, 

even  though  it  has  no  formal  caption.    Dennis  v.  State,  469 

4.  When  the  judge  of  the  superior  court  has  approved  the  brief  of  evi- 

dence and  signed  the  bill  of  exceptions,  he  has  exhausted  his  powers 
in  respect  to  the  testimony.  He  cannot,  by  a  certificate  subsequently 
made,  alter  the  brief  of  evidence  as  approved.     Jones  v.  The  State, 

552 

5.  Affidavits  filed  as  evidence  in  the  district  court  must  be  certified  to 

the  supreme  court  by  a  proper  bill  of  exceptions,  and  be  thus  made  a 
part  of  the  record,  or  they  cannot  be  considered.    Bradshaw  v.  State, 

499 

BOYCOTTING. 

Question  of  fact  should  not  be  withdrawn  from  jury. —  The  pris- 
oner was  indicted  under  the  Whiteboy  Act  for  posting  a  notice  to  the 
following  effect :  "  G-.  T.  is  hereby  declared  boycotted  by  the  compe- 
tent tribunal  for  taking  into  his  employment  Stanley,  the  assassin. 
All  Irishmen  must  shun  him  as  their  deadly  enemy."  The  indictment 
alleged  that  the  notice  tended  (1)  to  excite  an  unlawful  confederacy; 
(3)  to  excite  a  riot ;  (3)  to  induce  persons  to  shun  George  Thomp- 
son, against  the  form  of  the  statute.  The  judge  at  the  trial,  upon  the 
requisition  of  the  counsel  for  the  crown,  ruled  that  the  notice  on  the 
face  of  it  was  an  unlawful  notice  within  the  meaning  of  the  statute, 
but  reserved  for  the  court  the  point  whether  he  should  have  so  ruled 
or  should  have  left  the  question  to  the  jury.  The  jury,  in  answer  to 
the  only  question  submitted  to  them,  found  that  the  prisoner  had  in 
fact  posted  the  notice  and  the  prisoner  was  accordingly  convicted. 
Held,  that  the  notice  was  capable  of  bearing  the  meaning  alleged  in 
the  indictment ;  but  that  the  question  whether  it  did  in  fact  bear  such 
meaning  should  not  have  been  withdrawn  from  the  jury.  Beg.  v. 
Goody,  90 

BURGLARY. 

1,  Under  the  statute  and  at  common  law.—  The  words  in  the  Nevada 
statute  as  originally  adopted,  relative  to  burglary,  declaring  that  that 
crime  may  be  committed  in  any  "  dwelling-house,  or  any  other  house 
or  building  whatever,"  the  amendment  to  the  original  statute  making 
it  read  ' '  any  dwelling-house  or  tent,  or  any  other  house  or  building 
vyhatever,"  does  not  affect  the  law  of  Nevada  so  far  as  to  bring  the 
crime  within  the  common-law  definition.     State  v.  Dan,  93 

3.  Duplicity  of  indictment  —  Burglary  and  theft. —  It  is  no  objection 
to  an  indictment  that  it  charges  both  burglary  and  theft,  but  a  convic- 
tion cannot  be  had  for  both  offenses  when  thus  charged  in  the  same 
indictment,  nor  can  a  separate  punishment  be  assessed  for  each,  nor  a 
joint  punishment  assessed  for  both.    Miller  v.  The  State,  94 

3.  An  indictment  charging  that  the  accused  broke  and  entered,  with 

intent  to  commit  a  felony,  "a  certain  building,  to  wit,  the  main  ex- 
hibition building  of  the  Middle  Florida  Agricultural  and  Mechanical 
Fair  Association,"  is  fatally  defective  in  not  alleging  that  the  building 
is  the  property  of  a  corporation  or  persons.     Pells  v.  The  State,         96 

4.  Ownership  of  the  building.  —  The  rule  is  well  settled  that  the  owner- 

ship of  the  building  so  burglariously  entered  must  be  alleged  in  the 
indictment.  Id. 

B.  A  house  which  the  owner  visits  once  or  twice  a  year,  and  in  which,  dur- 
ing his  visits,  he  sleeps  and  eats  for  about  a  week,  but  which  at  all 
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other  times  is  unoccupied  by  any  person,  is  not  a  "  dwelling-house," 
the  "  breaking  and  entering  "  of  which,  when  no  one  is  therein,  "  with 
intent  to  commit  a  crime,"  is  "burglary"  under  section  2738  of  the 
code  of  1880.     Scott  v.  The  State,  98 

6.  CtlETlLAGE,  as  used  in  the  statute  in  relation  to  burglary  (R.  8.,  sec.  1297), 

means  an  inclosed  space  immediately  surrounding  the  dwelling-house 
and  contained  within  the  same  inclosure.     The  State  v.  Hecox,         98 

7.  BuKaLABT  OF  GKANAKY.— Under  an  indictment  (R.  S.,  sec.   1397)  for 

burglary  of  a  granai-y  in  which  there  were  goods  and  valuable  things, 
and  larceny  therein,  it  is  immaterial  whether  or  not  the  granary  is 
within  the  curtilage  of  the  dweUing-house.  Id. 

8.  Indictment. —  Where  one  is  tried  on  an  indictment  containing  counts 

for  both  burglary  and  larceny,  and  is  acquitted  of  the  burglary  only, 
he  will  be  guilty  of  grand  or  petit  larceny  according  to  the  value  of  the 
property  stolen.  Id. 

9.  Larceny  —  Sufficient  asportation.— The  taking  of  wheat  from  its 

place  in  a  granary  and  filling  it  into  sacks  and  tying  the  latter  is  a  suffi- 
cient asportation  to  constitute  larceny,  if  done  with  the  felonious  pur- 
pose of  stealing  the  wheat.  Id. 

10.  Welat  is  a  sufficient  breaking. — The  opening  of  a  door  which  is  closed 

and  fastened  with  a  chain  hooked  over  a  nail  is  a  sufficient,  breaking  to 
constitute  burglary,  if  done  with  the  intent  to  steal  and  carry  away 
property,  and  is  followed  by  an  entry  of  the  building  to  wliich  the  door 
belonged.  Id. 

11.  JURT  MAY  ASSUME  THAT    PROPERTY  HAS   A    TAIUE.— That   the    USe    Of 

corn  as  food  for  horses  and  mules  constitutes  value  is  a  fact  which  aU 
men  are  presumed  to  know ;  and  the  court  may  charge  the  jury  that 
they  may  conclude  the  corn  was  valuable  if  the  proof  shows  that  it 
was  used  to  feed  horses  or  mules ;  and  circumstantial  proof  being  suffi- 
cient, if  strong,  convincing  and  satisfactory,  the  court  may  refuse  to 
instruct  that  the  fact  that  the  corn  had  value  must  "  be  positively 
proved  by  the  evidence."    Miller  v.  The  State,  105 

12.  Breaking  — Thrusting  arm  through  chinks. —  The  corn  having  been 

abstracted  from  the  crib  by  the  defendant,  by  thrusting  his  arm 
through  an  opening  between  the  chinks,  if  he  made  or  enlarged  the 
opening  for  the  purpose,  this  would  constitute  a  sufficient  breaking  as 
an  element  of  burglary;  but,  if  the  opening  was  neither  made  nor 
enlarged  by  him,  though  he  thrust  in  his  arm  and  took  out  the  com, 
and  might  thereby  be  guilty  of  lai-ceny,  he  would  not  be  guilty  of 
burglary.  Id. 

CARRYING  CONCEALEB  WEAPONS. 
See  Arrest,  2. 

CHANGE  OF  TENUB. 

Change  of  venue  —  Counter- affidavits.— On  a  motion  by  defend* 
ant  in  a  criminal  action  for  a  change  of  venue,  the  court  may  permit 
the  introduction  of  counter-affidavits  for  the  purpose  of  contesting  the 
grounds  on  which  the  removal  is  prayed.    People  v.  Majors,  486 

See  Abduction,-!. 

CONFESSIONS. 

1.  Confession  to  officers. — To  be  admissible  in  evidence  a  cbnfession 
must  be  free  and  voluntary.  If  it  is  induced  by  any  promise  or  threats 
of  one  in  authority  over  the  defendant,  it  is  incompetent.  Com.  v. 
Preece,  ^^''^ 
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2.  Defendant  cannot  be  convicted  on  Ms  extra-judicial  confessions  without 

proof  aliunde  of  the  corpus  delicti.     Winslow  v.  The  State,  43 

8.  Evidence  —  Admissions  implied  from  silence. —  The  statement  of 
the  justice  of  the  peace  before  whom  the  preliminary  examination  of 
the  defendant  was  had,  testifying  as  a  witness  on  the  tria;l,  "  that  he 
explained  the  charge  to  the  defendant,  and  asked  him  if  he  desired 
to  make  a  statement ;  that,  after  defendant  made  his  statement,  wit- 
ness told  him  his  own  statement  would  conVict  him,  and  defendant 
made  no  reply," —  is  not  a  confession  or  admission  implied  from  silence, 
and  is  not  competent  evidence  against  the  defendant.  Weaver  v.  The 
State,  366 

4  Admissions. —  The  admissions  or  confessions  of  an  accused  on  trial  for 
a  crime,  made  to  an  individual  out  of  court,  without  proof  aliunde 
that  a  crime  has  been  committed,  will  not  justify  a  conviction.  Smith 
V.  The  State,  363 

6.  While  confessions  of  guilt  should  be  received  with  great  caution,  and 
will  not,  alone,  justify  a  conviction,  yet  if  they  should  be  corroborated 
by  circumstances,  they  would  be  sufficient  for  that  purpose.  Ander- 
son V.  The  State,  443 

6.  Peeliminabt  examination  as  to  admissibility  of  comfessions. — Where 

the  preliminary  examiuation  as  to  the  admissibility  of  confessions  was 
conducted  in  the  presence  of  the  jury,  and,  being  found  competent, 
they  were  admitted,  this  was  not  such  error  as  would  require  a  new 
trial ;  aliter,  had  the  confessions  been  inadmissible.  Id. 

7.  Confession  of  accused.— Under  the  laws  of  Texas,  the  confession 

of  an  accused  is  admissible  in  evidence  against  him,  when,  in  connec- 
tion with  his  confession,  he  makes  a  statement  of  facts  and  circum- 
stances found  to  be  true,  and  which  conduce  to  estabUsh  his  guilt. 
Bean  v.  The  State,  477 

CONSPIRACY. 

1,  A  monet-lendee,  having  a  claim  for  a  small  sum  against  a  borrower 
for  money  lent  and  high  interest,  caused  an  attorney  to  issue  process 
for  a  sum  double  the  amount,  making  up  the  difference  by  items 
charged  on  various  pretenses;  and  after  receiving  payment  from  a 
third  party  of  the  sum  lent,  so  that  only  a  sum  of  £5  remained  due 
for  interest,  still  prosecuted  the  suit  for  the  whole  amount  indorsed  on 
the  process,  and  then  tried  to  get  from  the  debtor  a  charge  on  property 
of  far  greater  value,  and  represented  to  the  third  party  that  the  whole 
sum  claimed  was  really  due.  The  money-lender  and  the  attorney 
being  indicted  for  conspiracy  to  defraud  the  borrower,  and  also  for 
attempting  to  obtain  money  from  the  third  party  by  means  of  false 
pretenses,  it  was  held  that  there  was  a  case  for  the  jury  on  both  counts ; 
and  that  if  the  jury  believed  the  two  combined  together  to  enforce  by 
legal  process  payment  of  sums  they  knew  not  to  be  due,  aaid  falsely 
represented  them  to  be  due,  in  order  to  obtain  payment,  they  were  hable 
to  be  convicted,  as  they  accordingly  were.    Aeg.  v.  Taylor  and  Boynes, 

109 

3.  Duplicity  — An  indictment  which  chaeqes  that  defendants  "did 

wickedly  and  maliciously  conspire  together  to  injure  the  person  and 
character  of  one  0.  B.,  and  to  assault  the  said  C.  B.  with  the  felonious 
intent  to  inflict  upon  him  a  great  bodily  injury,  in  violation  of  law ; 
and  in  pursuance  of  said  conspiring  together  said  defendants  did  in  the 
night-time  feloniously  decoy  s;iid  C.  B.  away  from  his  home  and  fum- 
ily  and  into  the  public  highway,  and  did  then  and  there  feloniously 
assault,  ill-treat,  and  tar  and  feather  the  said  C.  B.,"  — is  not  bad  on 
the  ground  of  duplicity.    State  v.  Orrniston,  113 
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3.  Indictment  foe  conspiracy  without  charging  a  corrupt  confed- 

eration.—An  indictment  for  conspiracy  against  the  members  of  a 
boai-d  of  chosen  freeholders  for  combining  to  vote  a  sum  of  money  out 
of  the  county  funds  in  favor  of  a  third  person  is  bad,  not  charging  that 
the  confederation  was  corrupt,  or  that  the  third  person  was,  to  the 
knowledge  of  the  defendants,  disentitled  to  the  money.  Wood  v. 
State,  123 

4.  Same. —  Where  the  act  to  be  accomplished  by  a  conspiracy  is  illegal, 

as  to  obtain  the  goods  of  another  by  false  pretenses,  it  is  not  nec- 
essary to  specify  in  the  indictment  the  means  by  which  it  was  in- 
tended to  be  accomplished.     Thomas  v.  The  People,  137 

6.  Same  —  Count  —  Indictment.—  So  a  count  in  an  indictment  that  the 
defendants,  on,  etc.,  at,  etc.,  feloniously,  fraudulently  and  deceitfully 
did  conspire  and  agree  together,  with  the  fraudulent  and  malicious 
intent  then  and  there,  feloniously,  wrongfully  and  wickedly,  to  obtain 
one  horse  of  the  value  of  $75,  and  describing  other  property  in  like 
manner  sought  to  be  obtained,  and  giving  its  value,  the  personal  goods 
and  property  of  K.  C,  from  the  said  K.  C,  by  false  pretenses,  and  to 
cheat  and  defraud  her,  the  said  K.  C,  of  the  same,  contrary,  etc.,  is 
substantially  good.  Id. 

6.  False  pretenses  —  Misdemeanor. —  A  conspiracy  to  obtain  the  goods 

of  another  by  false  pretenses  being  only  a  misdemeanor,  both  at  com- 
mon law  and  by  our  statute,  though  punishable  by  confinement  in  the 
penitentiary,  an  indictment  charging  such  offense  in  two  counts,  with 
a  third  charging  the  obtaining  of  the  same  goods  by  false  pretenses, 
will  not  be  obnoxious  to  the  objection  of  a  misjoinder  of  counts.    Id. 

7.  Same  —  Conviction. —  Where  several  persons  conspire  together  to  obtain 

the  goods  of  another  by  false  pretenses,  and  obtain  such  goods  upon  the 
false  assurance  that  one  of  them  has  a  clear  title  to  certain  lots  which 
ai-e  given  in  exchange,  the  fact  that  the  owner  of  the  goods  was  in- 
duced, by  his  confidence  in  the  false  assurances,  to  forego  an  examina- 
tion of  the  records,  which  would  have  shown  the  defendants  had  no 
good  title  to  convey,  and  was  negUgent  in  relying  upon  the  representa- 
tions made,  will  not  prevent  a  conviction  of  the  defendants  so  conspir- 
ing together.  Id. 

8.  Motion  to  quash. —  A  general  motion  to  quash  an  indictment  contain- 

ing several  counts  should  be  overruled  if  any  count  thereof  is  good.  Id. 

9.  One  good  count  supports  verdict. — A  verdict  iinding  the  defendants 

guilty  of  a  conspiracy  to  obtain  goods  by  false  pretenses,  under  an  in- 
dictment containing  two  counts  for  such  offense,  wiU  be  sustained  if 
either  of  the  counts  is  good.  Id. 

10.  Same  —  Verdict. —  Where  an  indictment  contains  three  counts,  two  of 

them  charging  a  conspiracy  to  obtain  goods  by  false  pretenses,  and  the 
third  for  obtaining  goods  by  false  pretenses,  a  verdict  finding  the  de- 
fendants guilty  of  the  conspiracy  to  obtain  the  goods  by  false  pretenses, 
saying  nothing  as  to  the  third  count,  is  equivalent  to  a  finding  of  not 
guilty  as  to  that  count.  Id. 

11,  Punishment  of  misdemeanor. —  It  is  competent  for  the  legislature  to 

provide  that  a  misdemeanor  may  be  punished  by  confinement  in  the 
penitentiary.  Id. 

13.  All  communications  between  a  solicitor  and  his  client  are  not  privileged 
from  disclosure,  but  only  those  passing  between  them  in  professional 
confidence  and  in  the  legitimate  course  of  professional  employment  of 
the  solicitor.  Communications  made  to  a  solicitor  by  his  client  before 
the  commission  of  a  crime,  for  the  purpose  of  being  guided  or  helped 
in  the  commission  of  it,  are  not  privileged  from  disclosure.  The  Queen 
V.  Cox  and  Railton,  140 
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18.  C.  and  R.  were  partners  under  a  deed  of  partnership.  M.  brought  an 
action  against  R.  &  Co.,  and  obtained  judgment  therein,  and  issued 
execution  against  the  goods  of  R.  The  goods  seized  iu  execution  were 
then  claimed  by  C.  as  his  absolute  property,  under  a  bill  of  sale  executed 
in  his  favor  by  R.  at  a  date  subsequent  to  the  above-mentioned  judg- 
ment. An  interpleader  issue  was  ordered  to  determine  the  validity  of 
the  bUl  of  sale,  and  upon  the  trial  of  this  issue  the  partnership  deed 
was  produced  on  C.'s  behalf,  bearing  an  indorsement  purporting  to  be 
a  memorandum  of  dissolution  of  the  said  partnership,  prior  to  the 
commencement  of  the  action  by  M.  Subsequently  C.  and  R.  were 
tried  and  convicted  upon  a  charge  of  conspiring  to  defraud  M.,  and 
upon  that  trial  the  case  for  the  prosecution  was,  that  the  bill  of  sale  was 
fraudulent,  that  the  partnership  between  R.  and  C.  was  in  truth  sub- 
sisting when  it  was  given,  and  that  the  memorandum  of  dissolution 
indorsed  on  the  deed  was  put  there  after  M.  had  obtained  judgment, 
and  fraudulently  antedated,  the  whole  transaction  being,  it  was 
alleged,  a  fraud  intended  to  cheat  M.  of  the  fruits  of  his  execution. 
Upon  the  trial  a  solicitor  was  called  on  behalf  of  the  prosecution  to 
prove  that,  after  M.  had  obtained  the  judgment,  C.  and  R.  together  con- 
sulted him  as  to  how  they  could  defeat  M.'s  judgment,  and  as  to 
whether  a  bill  of  sale  could  legally  be  executed  by  R.  iu  favor  of  C.  so 
as  to  defeat  such  judgment,  and  that  no  suggestion  was  then  made  of 
any  dissolution  of  partnership  having  taken  place.  The  reception  of 
this  evidence  being  objected  to,  on  the  ground  that  the  communica- 
tion was  one  between  solicitor  and  client,  and  privileged,  the  evidence 
was  received,  but  the  question  of  whether  it  was  properly  received 
was  reserved  for  this  court.  Held,  by  the  court,  that  the  evidence  was 
properly  received.  Id. 

14  CONSPIRATOES  JOINTLY  LIABLE  FOR  RESULT  OP  UNLAWFUL  COMBINA- 
TION.—  When  persons  combine  to  do  an  unlawful  thing,  if  the  act  of 
one  proceeding  according  to  the  common  plan  ends  in  a  criminal  re- 
sult, though  not  the  particular  result  intended,  all  are  liable.  Carr  v. 
State,  438 

15.  Declarations^  OF  conspirators. — All  matters  talked  of  in  conversa- 
tions between  parties  conspiring  to  commit  a  crime  are  admissible  if 
spoken  of  at  the  time  the  main  subject  of  the  conspiracy  was  talked 
of.  But  independent  of  this,  if  this  matter  was  stricken  out,  and  the 
jury  instructed  not  to  consider  it,  this,  of  itself,  would  be  sufficient  to 
cure  any  error  made  by  the  admission  of  it.    Peiiple  v.  Majors,        486 


CONSTITUTIONAL  LAW. 

1.  The  act  of  the  legislature  of  Oregon  providing  that  the  sheriff  and  clerk 
shall  draw  from  the  body  of  jurors  a  grand  jury  several  days  prior  to 
the  term  of  court  is  in  conflict  with  section  18  of  article  7  of  the  con- 
stitution, and  void.    State  v.  Lawrence,  162 

8.  An  indictment  found  by  a  grand  jury  organized  under  an  unconstitu- 
tional law  should  be  quashed,  and  a  judgment  of  conviction  founded 
thereon  reversed.  Id. 

3.  United  States  constitution. — The  provisions  of  the  federal  constitu- 

tion do  not  apply  to  criminal  prosecutions  imder  state  laws,  except 
when  the  states  are  named.     State  v.  Boswell,  166 

4.  Prosecution   by  information.—  The  fourteenth  amendment  to  the 

federal  constitution  applies  to  the  states ;  but,  where  the  constitution 
of  a  state  provides  for  the  prosecution  of  felonies  by  information,  a 
prosecution  by  information  is  not  in  violation  of  the  provisions  of  that 
amendment.  Id. 

5.  When  grand  jury  fail  to  indict.— An  information  cannot  properly 

be  filed  against  a  defendant  so  as  to  compel  him  to  go  to  trial  at  a  term 
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of  court  to  which  he  was  recognized  to  appear,  after  the  grand  jury 
had  been  dischai-ged  without  finding  an  indictment  against  him.    Id. 

6.  Statutes  should  be  construed  as  parts  of  one  great  and  uniform  system 

of  law.  Jd. 

7.  Wabrant  of  abrest  on  affidavit — Bill  of  bights. — Section  15  of  the 

biU  of  rights,  in  the  constitution,  of  Kansas,  declares  that  no  war- 
rant shall  be  issued  to  seize  any  person  except  on  probable  cause,  sup- 
ported by  oath  or  affirmation.  Hence  a  complaint  or  information  filed 
m  the  district  court,  charging  a  defendant  with  a  misdemeanor,  and 
verified  on  nothing  but  hearsay  and  belief,  is  not  sufiicient  to  authorize 
the  issuance  of  a  warrant  for  the  arrest  of  the  person  therein  charged, 
when  neither  a  preliminary  examination  nor  a  waiver  of  the  right  to 
such  examination  has  been  had.    State  v.  Oleason,  172 

8.  Eight  to  a  PtrBLio  trial  by  an  impartial  jury.— Under  section  13 

of  the  biU  of  rights  in  the  constitution  of  Indiana,  in  all  criminal 
prosecutions  the  accused  has  the  right  to  a  public  trial  by  an  impartial 
jury,  and  of  this  right  he  cannot  be  deprived,  nor  can  he  waive  the 
same  unless  such  waiver  is  expressly  authorized  by  statute.  Wartner 
V.  The  State,  178 

9.  On  plea  of  guilty  or  not  guilty,  juey  must  assess  punishment. — 

Under  section  1831,  E.  S.  1881,  the  defendant  in  a  capital  case  must  be 
tried  by  a  jury ;  and  upon  conviction  of  a  capital  offense,  upon  his  plea 
either  of  guilty  or  not  guilty,  it  is  in  the  discretion  of  the  jury  alone, 
under  the  statute,  to  assess  his  punishment,  either  that  he  suffer  death 
or  be  imprisoned  in  the  state  prison  during  life.  Upon  conviction  for 
such  offense  the  court  is  not  authorized  by  statute  to  assess  the  punish- 
ment without  the  intervention  of  a  jury ;  and  this  is  so  even  where  the 
defendant  interposes  a  plea  of  guilty.  Id. 

10.  Section  31  of  article  1  of  the  constitution  (Mississippi)  declares  that "  The 
legislature,  in  cases  of  petit  larceny,  assault,  assault  and  battery,  affray, 
riot,  unlawful  assembly,  drunkenness,  vagrancy,  and  other  misde- 
meanors of  like  character,  may  dispense  with  an  inquest  of  a  grand 
jury  and  may  authorize  prosecutions  before  justices  of  the  peace." 
Under  this  provision  a  statute  authorizing  prosecutions  before  justices 
of  the  peace  for  violations  of  a  law  prohibiting  the  sale  of  intoxicating 
liquors  is  valid,  notwithstanding  it  provides  for  a  trial  "  without  the 
intervention  of  a  jury ;  "  and  the  language  quoted  from  the  constitu- 
tion seems  to  contemplate  a  trial  by  a  justice  of  the  peace  rather  than 
by  a  jury.     Ex  parte  Wooten,  181 

CONSTEUCTION  OF  PENAL  STATUTE. 

1.  Statutes  should  be  construed  as  parts  of  one  great  and  uniform  system 
of  law.     State  v.  Boswell,  166 

8.  Penal  statutes  must  be  strictly  construed.     State  v.  Chapman,  190 

3.  Where  a  person  is  lawfully  confined  in  a  city  prison  for  the  violation  of 
a  city  ordinance,  under  a  judgment  rendered  by  a  police  judge,  he 
cannot  be  convicted  for  breaking  such  prison  and  escaping  therefrom, 
under  sections  179  or  183  of  the  act  regulating  crimes  and  punishments. 

Id. 

CONTEMPT. 

1.  Punishment  fob  disobedience  to  subpcbna. —  To  justify  punishment 
by  indictment  for  disobedience  to  subpoena,  as  in  the  case  of  a  criminal 
contempt,  the  mandate,  process  or  order  disobeyed  must  have  been 
lawfully  issued  by  a  court  of  record  duly  organized ;  and  this  does  not 
include  a  subpoena  issued  by  a  district  attorney  in  a  criminal  case,  for 
this  is  punishable,  as  in  a  civil  action,  under  another  statute  than  that 
specifying  the  penalty  for  criminal    contemj)t.      Such    indictment. 
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founded  on  a  refusal  to  appear  on  a  subpoena  of  a  district  attorney,  is 
insufficient  to  sustain  a  verdict  of  guilty,  or  a  sentence  after  convlotioii 
or  after  a  plea  of  guilty.    Sherwin  v.  People,  193 

3.  PuNiSHMBNT  FOE  CIVIL  CONTEMPT. —  The  proper  mode  of  punishing  a 
person  for  refusing  to  obey  the  subpoena  of  a  district  attorney  is  by  an 
apijHcation  to  the  court,  upon  notice  to  the  party.  Id. 

CONTINUANCE. 

1.  SuEPiasE  —  Continuance  —  Discretion. — Amotion  to  continue  a  case 
on  account  of  surprise  is  addressed  to  the  discretion  of  the  court,  and 
its  rulings  are  not  revisable  on  a  bill  of  exceptions.    State  v.  Nagle,  333 

3.  Sound  discretion  of  the  court. —  In  the  sixth  subdivision  of  article 
560,  Code  of  Procedure,  it  is  provided  that  the  truth  of  the  allega- 
tions made  in  every  application  by  a  defendant  for  a  continuance,  and 
the  merit  and  sufficiency  of  the  ground  relied  upon,  are  addressed  to 
the  "  sound  discretion  of  the  court."  This  implies  that  the  action 
of  the  court  upon  the  application,  even  when  it  is  first  presented, 
should  not  be  an  ajfbitrary  determination  of  its  merits  and  suificiency 
by  the  trial  court,  but  the  result  of  a  sound  discretion.  Harris  v.  The 
State,  357 

3.  Same — Materiality  of  testimony — Cumulative.^  In  certain  cases  the 

cumulative  character  of  the  testimony  does  not  impair  its  materiality, 
and  in  this  case  that  of  the  absent  witnesses  would  not  have  been 
merely  cumulative,  inasmuch  as  it  appears  that  their  opportunities  for 
full  knowledge  of  the  facts  were  better  than  those  of  the  witnesses  at 
the  trial ;  and,  as  the  probable  truth  of  the  absent  testimony  is  also  ap- 
parent, the  trial  court  erred  in  refusing  a  new  trial  in  the  case.         Id. 

4.  The  showing  in  support  of  a  motion  foe  continuance,  on  the  ground 

of  the  absence  of  witnesses,  should  be  full,  satisfactory  and  direct  as 
to  the  material  allegations  necossarj' f or  that  purpose;  it  should  appear 
that  there  is  no  other  witness  present  by  whom  the  defendant  can  sat- 
isfactorily prove  the  same  facts,  and  that  such  facts  would  be  evidence 
in  the  case.     Anderson  v.  The  State,  443 

5.  Discretion  OF  THE  COURT. —  Continuances  of  a  criminal  case,  after  the 

first  term,  rest  in  the  sound  discretion  of  the  court;  and  even  at  the 
first  term,  all  discretion  is  not  denied  to  the  judge.  Id. 


CORPUS  DELICTI. 

Admissions. —  The  admissions  or  confessions  of  an  accused  on  trial  for 
a  crime,  made  to  an  individual  out  of  court,  without  proof  aliunde 
that  a  crime  has  been  committed,  will  not  justify  a  conviction.  Smith 
V.  The  State,  363 

See  Ti-tiviss  v.  The  Com.,  356,  as  to  instructions  bearing  upon  the  corpus 
delicti. 

See  Arson,  3.    Confessions,  3.    Court  and  Jury,  1. 

COSTS. 

Sentence  to  hard  labor  for  costs.— A  sentence  to  hard  labor  for 
non-payment  of  costs,  in  a  criminal  prosecution  foj-  a  misdemeanor, 
cannot  exceed  eight  months,  nor  fifteen  months  in  a  case  of  felony 
(Sess.  Acts  1880-81,  p.  37);  but  a  sentence  beyond  this  limit,  being  a 
clerical  error,  will  be  corrected  by  this  court,  if  the  record  contains  no 
other  error.     Miller  v.  The  State,  103 
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COUNSEL. 

1.  Misstatements  of  the  evidence  —  Objections  to. — Where  it  is  alleged 

that  an  attorney,  in  the  argument  of  a  cause  on  trial  to  a  jury,  made 
misstatements  of  the  evidence,  and  went  outside  of  tlie  record  in  his 
statements  of  the  facts  proved  on  the  trial,  the  attention  of  the  court 
should  be  called  to  the  language  and  conduct  of  the  attorney  by  the 
proper  objection,  and  a  ruling  had  thereon  by  the  court.  If  the  objec- 
tion is  overruled  and  an  exception  taken,  the  question  may  be  reviewed 
in  the  supreme  court  upon  the  language,  objection,  ruling,  and  excep- 
tion being  made  a  part  of  the  record  by  the  proper  biU.  of  exceptions, 
but  not  otherwise.    Bradshaw  v.  State,  499 

2.  Misconduct  op  counsel.— For  misconduct  of  counsel  for  the  state  in 

argument  held  not  sufficient  to  justify  the  i-eversal  of  the  judgment, 
w^hen  considered  in  connection  with  interruptive  denials  of  counsel  for 
the  accused  and  the  prompt  disapproval  of  the  court,  see  opinion. 
Epps  V.  State,  417 

3.  Improper  remarks  op  counsel. — The  prosecuting  attorney,  in  his  open- 

ing statement,  called  the  defendant  "a  dirty  dog."  Held,  reprehen- 
sible, but  not  sufficient  to  justify  a  reversal.    Anderson  v.  State,    601 

4  Improper  utterances  op  prosecutor.^ The  utterances  of  the  prose- 
cuting attorney  in  his  closing  argument  before  the  jury,  imputing  to 
the  defendant  graver  crimes  than  that  for  which  she  is  being  tried,  and 
as  to  which  he  had  not  been  permitted  by  the  court  to  offer  testimony, 
will,  if  not  restrained  by  the  court,  invalidate  the  conviction.  Smith 
V.  The  PeopL,  615 

5.  Error  not  cured. —  The  fact  that  the  court  warned  the  jury  against 

improper  utterances  which  would  probably  be  made  by  the  prosecuting 
attorney  in  his  argument  will  not  cure  an  error  committed  by  the  court 
in  not  restraining  improper  utterances  made  by  that  officer  during  his 
argument.  Id. 

6.  Counsel  may  be  employed  by  the  prosecuting  witness  to  assist  the  pros- 

ecutor.    State  V.  Montgomery,  54 :  Bradshaw  v.  State,  499 

COURT  AND  JURY. 

1.  The  court  decides  on  the  competency,  the  jury  on  the  suffi- 

ciency, of  evidence. —  The  sufficiency  of  the  proof  of  the  corpus 
delicti  is  not  a  question  of  law  for  the  decision  of  the  court,  but  a 
question  of  fact  for  the  jury  to  decide ;  and  while  the  court  must  de- 
cide, in  the  first  instance,  whether  the  evidence  adduced  is  prima  facie 
sufficient  to  go  to  the  juiy,  the  jury  are  not  bound  to  hold  it  sufficient 
because  the  court  has  admitted  it.     Winslow  v.  Hie  State,  43 

2.  Duty  of  trial  courts  in  admitting  evidence. — Tlie  circuit  courts 

should,  in  the  trial  of  criminal  causes,  admit  all  testimony  offered,  of 
which  they  doubt  the  competency.     Carr  v.  State,  438 

8.  Right  of  jury  to  determine  law. —  See  opinion  for  instructions  on 
this  point.     Anderson  v.  State,  601 

CRUELTY  TO  ANIMALS. 

1.  Duplicity. —  A  count  in  a  complaint  is  not  bad  for  duplicity  because 

it  alleges  that  the  defendant  "did  cruelly  torment,  torture,  maim,  beat 
and  wound  his  horse,  and  deprive  said  liorse  of  necessary  sustenance ;  " 
as  the  different  descriptions  of  the  offense  are  not  repugnant.  State  v. 
Haskell,  201 

2.  Same  —  Insupficibnoy  op  indictment. —  The  words  in  the  same  count, 

"and  the  said  defendant  did  then  and  there  fail  to  provide  said  horse 
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with  proper  food,  drink  and  shelter,"  imply  another  and  distinct  of- 
fense ;  but  as  it  is  not  alleged  that  the  defendant  at  the  time  had  "  the 
care  and  custody  "  of  the  animal,  they  may  be  rejected  as  surplusage . 

Id. 

DECLARATIONS. 
See  Confessions. 

EMBEZZLEMENT. 

1.  Town  trbasuebb. —  The  fact  that  a  town  treasurer  paid  certain  town 

notes  given  by  him.  while  in  ofiSce  out  of  his  private  funds,  after  he 
ceased  to  be  treasurer,  does  not  of  itself  constitute  sufficient  proof  to 
warrant  a  conviction  on  an  indictment  for  embezzlement.  To  consti- 
tute the  crime  of  embezzlement  it  is  essential  that  the  owner  should 
be  deprived  of  the  property  embezzled  by  an  adverse  holding  or  use. 
Com.  V.  Este,  203 

2.  SUFFIciBNCfY  OF  INDICTMENT. —  An  indictment  charged  that  the  defend- 

ant, being  secretary  of  a  certain  society,  received  the  sum  of  $30, 
which  he  took  possession  of  and  held  for  the  use  of  said  society  as 
such  secretary,  and  that  he  did  fraudulently  and  feloniously  steal,  take 
and  carry  away,  and  convert  to  his  own  use,  the  said  sum  of  money, 
whereby  he  committed  a  breach  of  trust  with  fraudulent  intent,  and 
by  force  of  the  statute  in  such  case  made  and  provided  was  guilty  of 
the  crime  of  grand  larceny,  contrary  to  the  form,  etc.  Held,  that  the 
indictment  was  sufficient  under  the  statute  that  declares  breach  of 
trust  with  fraudulent  intent  to  be  larceny.     State  v.  Butler,  306 

8.  Statutory  laboeny. —  This  statute  did  not  create  any  new  ofEense,  but 
only  extended  the  crime  of  larceny  at  common  law  to  cases  in  which 
the  property  stolen  was  in  the  legal  possession  of  the  accused  at  the 
time  of  its  conversion.  Id. 

4.  Estoppel. —  One  who  has  acted  as  secretai-y  of  a  society  cannot  deny 

the  existence  of  such  society  when  prosecuted  for  a  fraudulent  breach 
of  his  trust.  Id. 

5.  Fraudulent  intent  essential. —  To  constitute  breach  of  trust  a  crim- 

inal ofEense,  there  must  be  a  fraudulent  intent.  Therefore  the  circuit 
judge  erred  in  refusing  to  charge  the  jury,  when  so  requested,  ' '  that 
the  mere  fact  of  not  paying  over  the  money  by  the  defendant  was  not 
sufficient  evidence  in  itself  to  convict  him  of  a  breach  of  trust  with 
fraudulent  intent."  Id. 

6.  An  indictment  fob  embezzlement,  charging  that  defendant  was  the 

"  agent  and  employee"  of  a  certain  person  "for  the  purpose  of  col- 
lecting money  on  a  certain  lottery  ticket,"  and  then  pi-operly  charging 
the  embezzlement  of  such  money,  is  sufficient,  on  motion  to  quash 
for  not  describing  the  lottery  ticket  with  sufficient  certainty.  Wood- 
ard  V.  State,  210 

7.  Money  collected  on  lottery  ticket. —  It  is  no  defense  to  a  prosecu- 

tion for  embezzlement  of  money  collected  by  an  agent  that  it  was  col- 
lected on  a  lottery  ticket,  contrary  to  the  laws  of  this  state.  Id. 

ESTOPPEL. 

See  Embezzlement,  4. 

EVIDENCE. 

1.  Evidence  of  identity — Res  gest^. — There  being  sufficient  evidence 
"to  identify  defendant  as  the  person  who  broke  into  the  witness'  house, 
the  admission  of  what  was  said  by  defendant  to  procure  an  entrance 
was  proper  as  part  of  the  res  gestce.    State  v.  Kepper,  594 
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2.  Knowledge  of  defendant  op  money  being  kept  in  house  bub- 
QLARlZED.^On  a  trial  for  burglary,  evidence  that  the  defendant  knew 
that  there  was  money  in  the  house  broken  into  is  admissible,  and  may 
be  considered  by  the  jury  in  determining  whether  he  was  the  person 
who  broke  and  entered  it.  Id, 

8.  Proof  of  other  crime. —  When  the  fact  is  proven  that  the  particular 
crime  charged  in  the  indictment  was  committed  by  some  person,  evi- 
dence which  tends  to  identify  the  accused  as  the  person  who  commit- 
ted it  is  relevant  to  the  issue,  and  is  admissible,  even  though  it  tends 
also  to  prove  the  commission  of  a  distinct  crime  from  that  charged  in 
the  indictment,  or  a  different  motive  from  that  alleged.  Id. 

4.  Testimony  of  defendant.—  As  to  the  teatimonj^  of  the  defendant  in  a 
trial  for  murder,  it  is  not  error  for  the  court  m  its  instructions  to  re- 
mind the  jury  of  the  defendant's  interest  in  the  result  of  the  trial, 
provided  it  refrains  from  intimating  or  suggesting  the  degree  of  weight 
to  be  given  to  such  interest.    Minich  v.  People,  20 

6.  Corroboration  of  testimony  op  an  accomplice.—  The  testimony  of 
an  accomplice,  corroborated  by  evidence  of  an  admission  made  by  the 
defendant  connecting  him  with  the  killing,  is  sufficient  to  sustain  a 
conviction  of  murder ;  and  the  testimony  of  a  constable,  to  whom  the 
witness,  who  testified  to  the  admission,  had  repeated  the  conversation, 
is  admissible  to  fix  the  date  of  such  admission.  People  v.  Zimmer- 
man, 34 

6.  Evidence  to  show  motive. — For  the  purpose  of  showing  a  motive  it 

is  competent  in  a  prosecution  for  arson  to  prove  an  overvaluation  of  in- 
sured property  destroyed  by  fire,  and  a  demand  of  the  insurer  for  such 
value.    Stitz  v.  State,  48 

7.  Explanation  of  testimony  offered  to  show  motive.— Where  evi- 

dence tending  to  show  an  overvaluation  of  property  is  given,  and  there 
is  also  evidence  which  tends  to  show  that  it  was  made  by  mista,ke  of 
fact  or  error  of  judgment,  the  accused  is  entitled  to  an  instruction 
that,  if  the  overvaluation  arose  from  such  cause,  it  is  not  to  be  taken 
aa  evidence  of  a  criminal  motive  or  intent.  Id. 

8.  Motive. —  Evidence  tending  to  show  the  motive  of   complainant  in 

charging  upon  the  defendant  the  paternity  of  a  child  which  should 
have  been  charged  upon  another  is  admissible.     State  v.  Karver,       88 

9.  Evidence  of  ownership  op  property  —  Registered  copy  of  deed. — 

When  a  deed  is  not  in  the  control  of  the  government  nor  of  the  de- 
fendant, a  registered  copy  is  competent  evidence,  and  such  evidence, 
together  with  oral  testimony  that  the  owner  of  the  property  had  leased 
the  same  to  the  person  occupying  it,  is  sufficient  proof  of  the  owner- 
ship and  possession  of  the  premises.     Com.  v.  Preeee,  107 

10.  Identifying  dependant  by  his  voice. —  The  testimony  of  a  witness  at 

the  trial  of  a  criminal  case,  identifying  the  defendant  by  his  voice,  the 
defendant  being  a  person  whom  the  witness  heard  speak  only  once 
before  the  commission  of  the  offense  charged,  which  was  after  dark, 
is  competent,  and  it  may  be  considered  by  the  jury  in  connection  with 
other  evidence  as  to  identity.     Com.  v.  Hayes,  315 

11.  Fabricated  testimony — Impeachment. —  Where  the  defendant  testifies 

at  length,  in  the  effort  to  show  the  proper  and  lavpful  manner  of  his 
having  certain  property,  it  is  competent  for  the  state  to  show  that  his 
statements  were  false  and  his  theory  without  foundation.  Turner- 1\ 
State,  360 

13.  When  two  crimes  are  clearly  connected,  one  may  be  proved  by  estab- 
lishing the  other.  Id. 

13.  Evidence  of  other  crime.— As  a  general  rule,  subject  to  exceptions, 
the  guilt  of  the  accused,  or  his  paa-ticipation  in  the  commission  of  an- 
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other  crime,  wholly  unconnected  with  that  for  which  he  is  jDut  on  his 
trial,  cannot  be  admitted  in  evidence  against  him.    Smith  v.  The  State, 

363 

14.  EviDENOE  OP  INTOXICATION  —  Opinion  of  witness.— Where  the  defend- 

ant is  charged  with  having  published  that  the  prosecuting  witness  had 
"been  intoxicated  on  several  occasions,"  he  may  prove,  by  witnesses 
acquainted  with  sucli  prosecuting  witness,  that  they  had  seen  him 
"acting  as  though  he  was  intoxicated."    State  v.  Mayberry,  869 

15.  Res  gest^. —  All  facts  in  evidence  properly  constituing  part  of  the  res 

gestae,  are  to  be  considered  by  the  jury  in  passing  upon  the  question  of 
guilt  or  innocence,  without  discrimination  as  to  the  rules  of  evidence, 
whether  introduced  by  the  prosecutor  or  the  defendant.  Kent  v.  The 
People,  406 

16.  Impeaching  chaeacter  op  witness. —  The  state  cannot  impeach  the 

character  of  a  witness,  nor  discredit  him  before  the  jury,  nor  impair 
the  weight  of  his  testimony  by  evidence  that  he  had  been  indicted  for 
a  felony.     Carr  v.  State,  488 

17.  Res  gest^  are  the  surrounding  pacts  op  a  transaction,  explana- 

tory of  an  act,  or  showing  a  motive  for  acting.  They  may  be  sub- 
mitted to  the  jury  provided  they  can  be  established  by  competent 
means,  sanctioned  by  the  law,  and  afford  any  fair  presumption  or  in- 
ference as  to  the  question  in  dispute.  Id. 

18.  Same. —  Circumstances    and   declarations    contemporaneous  with  the 

main  fact  under  consideration,  or  so  nearly  related  to  it  as  to  illustrate 
its  character  and  the  state  of  mind,  sentiments  and  disposition  of  the 
actors,  are  parts  of  the  res  gestae  —  are  regarded  as  verbal  facts  indicat- 
ing a  present  purpose  and  intention,  and  therefore  admitted  in  proof  as 
any  other  material  facts.        '  Id. 

19.  Collateral  matters  —  Impeachment. —  When  a  witness  is  cross-exam- 

ined on  a  matter  collateral  to  the  issues,  his  answer  is  conclusive  as 
against  the  party  putting  the  question,  and  cannot  be  contradicted  by 
him  by  way  of  impeachment.     Welch  v.  State,  450 

20.  When  immatbrial. —  In  a  prosecution  for  murder,  where  no  evidence 

was  introduced  by  thfe  state  to  show  flight  or  evasion  of  arrest,  evi- 
dence of  a  third  person  that  the  accused  publicly  stated  his  intention  of 
going  away  to  get  work,  and  not  to  avoid  prosecution,  is  immaterial 
and  inadmissible.  Id. 

21.  Deposition  read  without  objection. — Where  the  deposition  of  a  wit- 

ness is  taken  at  the  instance  of  defendant  and  i-ead  on  behalf  of  the  people 
at  the  trial,  without  objection  on  his  part,  he  waives  his  right  to  such 
objection,  and,  as  no  error  upon  a  criminal  trial  can  be  made  available 
unless  taken  on  the  trial,  the  admission  of  such  evidence  cannot  be 
considered,  nor  does  section  520  of  the  Criminal  Code  change  the  rule. 
People  V.  Cfuidici,  455 

33.  Until  assailed,  proof  op  good  character  inadmissible.— Until  the 
character  of  a  witness  has  been  attacked  by  evidence  that  his  reputa- 
tion for  truth,  honesty  and  integrity  is  bad,  evidence  in  proof  of  his 
good  character  is  inadmissible.     People  v.  Bush,  459 

23.  Declarations  —  Res  OESTils. — The  declarations  of  a  party  made  while 

doing  an  act,  the  nature,  object  or  motive  of  which  is  the  subject  of 
inquiry,  are  admissible  in  evidence  as  a  part  of  the  res  gestae,  if  they 
tend  to  elucidate  or  give  character  to  the  act  itself.    State  v.  Walker, 

465 

24.  Exclusion  of  proper  testimony. —  In  a  trial  for  murder  by  shooting, 

a  witness  for  the  respondent  testified  to  the  situation  of  the  parties 
and  the  appearance  of  the  respondent  at  the  moment  the  shot  was 
fired ;  but  his  testimony  as  to  the  respondent's  declai'ation  accompany- 
ing the  act  was  excluded.   Held,  that  such  declaration  was  admissible, 
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ajid,  being  excluded,  the  presumption  is  that  such  exclusion  was  det- 
rimental to  the  interest  of  the  party  in  whose  behalf  it  was  offered.  Id. 

86.  Brutal  conduct  op  accused  —  Physical  condition  of  deceased.— 
In  a  trial  for  murder  it  is  competent,  as  bearing  upon  the  question 
of  malice,  to  prove  brutal  conduct  of  the  prisoner  toward  the  deceased 
for  several  days  previous  to  the  death,  and  may  follow  up  this  evi- 
dence by  showing  that  deceased  was  in  ordinary  health  before,  and 
that  he  complained  of  pains  after,  the  assault.    Williams  v.  State,  513 

86.  Post-mortem  examination.— The  mere   fact  that  a  post-mortem  ex- 

amination was  made  some  time  after  death  is  no  reason  in  itself  for 
its  exclusion  as  evidence.  If  the  body  is  in  such  a  state  of  preserva- 
tion that  the  jury  can  judge  whether  its  condition  was  caused  by  ante 
or  post  mortem  injuries,  such  examination  is  competent  evidence.    Id. 

87.  Expert  testimony.— What  would  be  the  eflfect  of  violent  pressure  with 

the  foot  upon  the  neck  of  a  man  in  a  given  position  is  competent 
expert  testimony.  j^, 

88.  Hypothetical  case  —  How  framed.-  In  framing  a  hypothetical  ques- 

tion, the  state  is  not  required  to  set  forth  aU  the  facts  and  circum- 
stances of  the  case,  the  defense  having  the  right  to  introduce  any 
circumstance  omitted.  Id, 

29.  Opinion  as  to  instrument  inflicting  wound.— An  expert  may  give 
an  opinion  as  to  the  manner  of  instrument  by  which  an  injury  was  in- 
flicted. Jd, 

80.  Opinion  on  facts.—  An  expert  may  give  an  opinion  upon  a  statement 

of  facts  assumed  to  be  in  evidence,  but  not  upon  the  conclusions  or 
inferences  of  another  witness.  Id. 

81.  Physician  may  state  that  he  cave  same  kind  of  drug  to  another 

person  without  injury.— Where  the  physician  who  attended  the 
deceased  in  his  last  illness  administered  bismuth  to  him,  and  the  ques- 
tion is  made  whether  it  might  not  have  contained  arsenic,  he  may  tes- 
tifjr  that  he  afterwards  gave  the  same  kind  of  bismuth  to  another 
patient  without  injury,  and  it  may  also  be  shown  that  a  chemist  who 
analyzed  bismuth  from  the  same  package  found  no  traces  of  arsenic 
m  it.    Epps  V.  The  State,  417 

83.  Medical  books  are  not  admissible  as  testimony.  Id. 

83.  Expert  testimony. —  Where  a  physician,  testifying  as  an  expert,  ex- 
presses the  opinion,  upon  a  hypothetical  case,  that  the  deceased  came 
to  his  death  by  arsenical  poisoif,  he  may  properly  be  asked,  in  behalf  of 
the  accused,  whether  his  conclusion  is  one  of  certainty  or  only  of  high 
probability,  but  the  refusal  of  the  court  to  permit  the  question  may  not 
be  available  exTor  in  the  hght  of  other  expert  testimony.  Id. 

34.  Hostility  of  witness  —  Contradictory  statements.— There  is  no 
difference,  so  far  as  the  rule  is  concerned,  between  admitting  ia 
evidence  a  declaration  of  hostility  of  a  witness  for  the  pui-pose  of  af- 
fecting the  value  of  his  testimony,  and  admitting  contradictor}^  state- 
ments for  the  same  purpose,  as  in  either  case  an  opportunity  should  be 
given  the  witness  to  explain  what  he  said.    State  v.  Machey,  533 

85.  Pointing  out  locus  of  crime  on  map.  — Where  in  ii  capital  case  a 

map  of  the  looaUty  has  been  introduced  in  evidence,  and  the  place  of 
homicide  identified  thereon  by  other  witnesses,  held,  tli;it  there  is  uo 
error  in  asking  a  witness,  if  the  place  of  the  homicide  had  been 
shown  to  him,  to  point  it  out  on  the  map,  and  to  locate  a  house  and 
other  objects  with  reference  thereto.    Stake  v.  McKimwji,  538 

86.  Possession  of  means  to  commit  crime  charged.—  It  is  always  com- 

petent to  introduce  testimony  in  a  capital  case  tending  to  show  posses- 
sion in  the  defendant  of  the  means  of  committing  the  homicide  in  the 
manner  in  which  it  was  committed,  and  also  threats  and  ill-feeling  on 
his  part  towards  the  deceased.  Id. 
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37.  Latittidb  of  cross-examination  —  Discretion  op  court  in   admit- 

ting TESTIMONY. —  Where  on  the  trial  of  a  person  charged  with  mur- 
der, had  more  than  a  year  after,  a  witness  for  the  defendant  testified 
to  certain  material  facts,  to  wit,  the  appearance  of  three  strangers 
riding  rapidly  away  from  the  place  of  the  homicide  right  after  the 
time  it  must  have  taken  place,  held,  that  the  state  might,  on  cross- 
examination,  ask  the  witness  whom  he  told,  if  any  one,  of  these  facts. 
And  upon  certain  persons  being  named,  might  also,  in  the  discretion  of 
the  court,  prove  by  such  persons  that  nothing  of  the  kind  was  ever 
told  them.  Id. 

38.  COEEOBOEATINa  TESTIMONY  OP    WITNESS    SOUGHT    TO    BE    IMPEACHED. — 

Where,  for  the  purpose  of  impeaching  a  witness  for  the  state,  the  de- 
fendant introduces  witnesses  who  testify  that  at  the  preliminary  exam- 
ination they  heard  the  former  witness,  and  that  he  did  not  then 
mention  the  facts  testified  to  by  him  on  the  trial,  held,  that  the  state 
might  in  rebuttal  call  other  witnesses  also  present  at  such  examination 
to  testify  that  they  heard  the  witness,  and  that  he  did  then  mention 
these  facts.  Id. 

89.  Theory  op  defendant  who  testifies  in  his  own  behalf. —  When 
a  defendant,  who  has  a  right  of  election  as  to  several  defenses,  takes 
the  stand  as  a  witness,  and  makes  such  admissions  as  render  every 
theory  of  defense  unavailable,  save  one,  he  will  be  deemed  to  have 
elected  that  one.    Anderson  v.  State,  601 

40.  Attempt  to  escape  may  be  considered. —  The  attempt  of  a  prisoner, 

under  indictment  for  a  criminal  offense,  to  escape  from  jail,  may  be 
considered  in  connection  with  the  other  evidence,  in  determining  the 
question  of  his  guilt  or  innocence.  Id. 

41.  The  court  decides  on  the  competency,  the  jury  upon  the  sufliciency,  of 

evidence.     Winalow  v.  The  State,  43 

43.  The  entire  res  gestae  to  be  laid  before  jury.    Kent  v.  The  People,        406 
Horse-shoe  tracks,  see  Arson,  4,  9. 


EXPERT  TESTIMONY. 
See  Evidence,  37,  83. 

EXTORTION  IN  OFFICE. 

Justice  demanding  illegal  fees. —  It  is  extortion  under  the  statute  for 
a  justice  of  the  peace  to  demand  or  ask  for  his  fees  from  the  prosecu- 
tor for  the  issuing  of  his  warrant  on  a  criminal  complaint,  the  said 
justice  knowing  that  such  demand  is  illegal.    Lane  v.  State,  215 

EXTRADITION. 

1,  Sections  5278  and  5279  of  the  Revised  Statutes  of  the  United  States, 

requiring  the  arrest  and  surrender  of  a  fugitive  from  justice,  found  in 
one  of  the  territories,  to  the  state  in  which  he  stands  charged  with 
treason,  felony,  or  other  crime,  embrace  every  offense  known  to  the 
laws  of  the  demanding  state,  including  misdemeanors.  Ex  parte  Reg- 
gel,  218 

2.  Each  state  has  the  right  to  establish  the  forms  of  pleadings  and  process 

to  be  observed  in  its  courts,  in  both  civil  and  criminal  cases,  subject 
only  to  those  provisions  of  the  constitution  of  the  United  States  involv- 
ing the  protection  of  life,  liberty  and  property  in  all  the  states  of  the 
Union.  Id. 
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8.  Upon  the  executive  of  the  state  in  which  the  accused  is  found  rests  the 
responsibility  of  determining  whether  he  is  a  fugitive  from  the  justice 
of  the  demanding  state.  Id. 

4.  If  the  determination  of  that  fact  by  the  executive,  upon  evidence  intro- 
duced before  him,  is  subject  to  judicial  review  upon  habeas  corpus,  the 
accused,  being  in  custody  under  his  warrant  —  which  recites  the  requi- 
sition of  the  demanding  state,  accompanied  by  an  authentic  indictment, 
charging  him  substantially  in  the  language  of  her  statutes  with  a 
specific  crime  committed  within  her  limits,— should  not  be  discharged 
merely  because,  in  the  judgment  of  the  court,  the  evidence  as  to  his 
being  a  fugitive  from  justice  was  not  as  full  as  might  properly  have 
been  required,  or  because  it  was  so  meager  as,  perhaps,  to  admit  of  a 
conclusion  different  from  that  reached  by  him.  Id. 

FALSE  PRETENSES. 

1.  Upon  the  trtat,  on  an  indictment  for  obtaining  money  under  the 

FALSE  PRETENSE  that  a  certain  promissory  note  was  genuine,  the  ac- 
cused may  offer  testimony  to  show  that  the  names  subscribed  to  such 
notes  had  been  written  by  himself,  under  instructions  of  the  parties 
whom  he  had  represented  as  the  makers.     State  v.  Lurch,  334 

2.  Peomissort  note  —  Genuineness  of  note  subscribed  by  direction  of 

THE  APPARENT  MAKER. —  A  promissory  note,  to  which  the  name  of  the 
apparent  maker  has  been  subscribed  by  another  party,  under  the 
instructions  of  such  apparent  maker,  is  a  genuine  note,  and  will  bind 
the  party  giving  such  directions.  Id. 

See  Conspiracy,  6,  7. 

FELONY  AND  MISDEMEANOR. 

1.  Converting  money  received  from  a  city  treasurer. —  Under  the 

Laws  of  1875,  ch.  19,  and  3  Rev.  St.,  702,  §  30,  one  who  fraudulently 
and  feloniously  receives  money  from  a  city  treasurer,  and  converts 
the  same  to  his  own  use,  commits  a  felony,  and  not  merely  a  misde- 
meanor.   People  V.  Lyon,  10 

2.  Grade  op  offense  determined  by  punishment  prescribed. —  The  grade 

of  an  oflfense  is  determined  by  the  nature  of  the  punishment  prescribed 
for  the  act.  Id. 

3.  Under  the  slander  act  of  1869,  slander  is  a  felony,  and  not  a  misde- 

meanor, and  it  is  not  left  to  the  court  or  jury  to  say  which  it  is.  State 
V.  Waller,  631 

4.  The  legislature  has  the  right  to  provide,  in  felony  cases,  alternative 

punishments,  to  be  left  at  the  discretion  of  the  court,  of  such  nature 
as  belong  to  misdemeanors;  and  this  discretion. to  mitigate  the  punish- 
ment does  not  alter  the  nature  of  the  crime.  Id. 

FORGERY. 

1.  An  instrument  reading  thus: 

"La  Grange,  June  19,  1881. 
"  Mr.  Allen:  Please  let  A.  Garmire  have  team  to  go  to  Mongo,  and 
charge  same  to  me.  T.  Hudson," 

is  a  vrriting  obligatory  promising  to  pay  money,  vsdtliin  the  meaning 
of  the  statute  defining  the  crime  of  forgery.     Garmire  v.  State,    338 

2.  Indictment. — The  indictment  must  show  that  the  instrument  is  one  hav- 

ing some  legal  effect,  but  it  is  not  necessary  that  it  should  be  shown  to 
be  a  perfect  instrument.  Id, 

Vol.  V— 43 
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3.  Resemblance  op  forged  to  genuine  instrument. —  A  charge  of  for- 

gery may  be  based  upon  an  Instrument  which  bears  such  a  resemblance 
to  the  document  which  it  is  intended  to  represent  as  is  calculated  to 
deceive.  Felons  cannot  escape  punishment  upon  the  ground  that  the 
person  whom  they  deliberately  set  to  work  to  wrong  was  lacking  in 
care  and  vigUance.  Id. 

FORMER  CONVICTION. 
See  Practice,  9.    Autrefois  Acquit— Autrefois  Contict. 

FRAUDULENT  SALE  OF  MORTGAGED  PROPERTY. 

1.  Selling  mortgaged  property. —  An  indictment  for  selling  mortgaged 

property  must  show  not  only  that  the  mortgage  was  recorded  or  ffled 
with  the  clerk  as  a  record,  but  also  that  it  was  acknowledged ;  and  it 
would  be  better  to  state  the  name  of  the  purchaser,  or  that  his  name 
was  unknown.    State  v.  Sarberson,  245 

2.  Fraudulent  sale  of  mortgaged  personal  property— Indictment, — 

On  demurrer  to  indictment  under  Gen.  St.  1878,  ch.  39,  §  14,  for  a  fraud- 
ulent sale  of  mortgaged  personal  property,  held,  that  an  allegation 
that  the  defendant  "  sold  and  disposed  of  the  property  to  one  A.  B., 
and  divers  other  persons,  whose  names  were  to  the  grand  jury  un- 
known," charges  only  one  offense.     State  v.  Williams,  242 

8.  Attaching  instrument. —  The  indictment  alleged  that  defendant  exe- 
cuted a  mortgage,  "  of  which  a  true  copy  is  hereto  attached,  marked 
'Ex.  A.,'  and  hereby  made  a  part  thereof."  A  copy  of  the  mortgage 
thus  marked  was  attached.  Held,  that  while  the  practice  of  attaching 
an  instrument  as  an  exhibit  is  loose,  objectionable,  and  not  to  be  en- 
couraged, yet  upon  demurrer  the  exhibit  must  be  deemed  a  paj^  of 
the  indictment.  Id. 

4.  "  Having  conveyed  by  mortgage." — The  expression  "  having  conveyed 

by  mortgage,"  as  used  in  this  statute,  simply  means,  "having  executed 
a  mortgage."  Id. 

5.  Averment  of  ownership. —  It  is  not  necessary  to  allege  in  the  indict- 

ment that  the  defendant  was  the  owner  of  the  property  mortgaged. 

Id. 

6.  Growing  crop. —  A  growing  crop  of  grain  is  personal  property  within 

the  meaning  of  this  statute.  Id. 

GRAND  JURY. 

1.  Court  has  power  to  postpone  sitting  of  grand  jurors  to  any 
VTEEK  op  the  term  FOR  WHICH  THEY  ARE  DRAWN. — When  the  regular 
term  of  the  court  begins  on  the  first  Monday  of  May  and  continues  for 
two  weeks,  the  court,  for  the  accommodation  of  counsel,  may  make 
an  order  on  the  first  day  of  the  term  detaining  the  ^rand  and  petit 
jurors  for  service  during  the  following  week,  to  which  the  trial  of 
causes  is  postponed.  In  obedience  to  this  order,  the  jurors  ap- 
peared on  the  second  Monday  of  the  term,  to  which  time  the  said 
several  courts  had  been  regularly  adjourned,  and  during  this  sitting  of 
the  grand  jury  an  indictment  for  murder  was  found  against  A.  At 
the  ferial  his  counsel  moved  to  quash  the  indictment  on  the  ground  that 
the  court  had  no  power  to  detain  the  grand  jury  under  the  circum- 
stances stated.  Held,  that  the  court  hail  such  power,  under  the  act  of 
March  18,  1875,  sec.  2  (P.  L. ,  28),  and  that  the  actual  bodily  presence  of 
the  jurors  at  the  time  the  order  was  made  was  not  necessary ;  the 
service  of  process  upon  the  persons  drawn  gave  the  court  jurisdiction 
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over  them.  The  failure  of  the  clerk  to  record  the  order  did  not  affect 
its  validity,  and  the  evidence  of  it  was  properly  supplied  by  the  entry 
of  an  order  nunc  pro  tunc.     Traviss  v.  The  Com.,  356 

5.  The  grand  jury  under  the  code.— The  provision  of  the  Code  of  Crim- 

inal Procedure  (sec.  326),  authorizing  a  grand  jury  to  be  drawn  "  for 
every  other  court  of  sessions  "  than  the  courts  specified  in  section  325, 
was  intended  to  provide  for  a  grand  jury  when  no  designation  is  made 
by  the  county  judge  in  pursuance  of  section  45,  empowering  him  to 
designate  the  terms  of  such  court  in  his  county  at  which  a  grand  jury 
is  required  to  attend,  or  when  special  circumstances  exist  requiring  a 
grand  jury,  aside  from  those  provided  for  in  said  section.  Where,  con- 
sequently, the  terms  of  said  court,  and  those  at  which  a  grand  jury  is 
required  to  attend,  have  been  designated  by  the  county  judge,  an  order 
of  court,  or  of  the  board  of  supervisors,  is  not  absolutely  necessary  to 
legalize  the  summoning  and  drawing  of  a  grand  jury  at  a  court  so 
designated.     People  v.  Rugg,  347 

GROWING  CROPS. 
See  Personal  Property. 

HABEAS  CORPUS. 

1.  The  legality  of  commitment. —  The  relator  was  arrested  by  an  oiEcer 

charging  him  with  being  intoxicated,  and  brought  before  a  justice  of 
the  peace  to  disclose  the  person  of  whora  he  obtained  his  liquor. 
He  disclosed  that  he  was  not  intoxicated ;  that  he  had  not  drank  any- 
intoxicating  liquor  on  the  day  of  his  arrest,  and  offered  other  testi- 
mony than  his  own  to  prove  that  fact ;  but  the  justice  refused  to  hear 
it,  and  committed  him  to  jail  until  he  would  disclose.  Held,  that  the 
imprisonment  was  illegal,  and  that  the  relator  was  entitled  to  be  dis- 
charged on  habeas  corpus.    In  re  Hardigan,  269 

2.  Justice  rejecting  evidence  which  it  was  his  duty  to  hear. —  The 

justice  should  have  first  determined  whether  the  relator  was  in  such  a 
state  of  intoxication  as  to  disturb  the  public  peace.  The  ofScer's  re- 
turn was  not  conclusive  of  that  fact,  and  the  relator  had  a  right  to 
meet  it  with  contradictory  proof,  which  it  was  the  duty  of  the  justice 
to  hear.  Id- 

8.  Rights  of  relator  not  dependent  upon  officer's  return. —  In  a 
habeas  corpus  hearing  the  rights  of  the  relator  are  not  dependent  upon 
the  ofacer*s  return ;  but  under  the  statute  (R.  L.,  sec.  1363)  he  may 
deny  the  return,  and  allege  other  material  facts.  Thus  the  return 
showed  that  the  justice  found  that  the  relator  "had  been  intoxicated, 
and  had  disturbed  the  public  peace,"  but  the  supreme  court  find  from 
facts  alleged  in  the  relator's  complaint  that  he  was  not  intoxicated. 

Id. 

4  Plea  of  guilty  — Jury  must  fix  punishment.— Where  a  prisoner 
pleads  guilty  to  a  charge  of  murder  in  the  first  degree,  it  is  error  for 
the  court  to  fix  his  punishment  without  calling  in  a  jury.  Lowrey  v. 
Howard,  273 

6.  Erroneous    judgment  —  Collateral    attack  —  Habeas   corpus.— 

Where  a  court  has  jurisdiction  of  the  person  and  subject-matter,  its 
judgment,  though  erroneous,  cannot  be  collaterally  assailed  on  habeas 
corpus,  ■'"• 

INCEST. 

Incest  — Consent.— The  question  of  consent  of  the  female  does  not 
necessarily  enter  into  the  composition  of  the  offense  of  incest,  and  a 

Erosecution  for  that  offense  may  be  maintained  upon  proof  that  estab- 
shes  either  her  consent  or  non-consent  to  the  carnal  intercourse.    Mer- 
cer V.  The  State,  393 
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INDICTMENT. 

1.  Attempt  to  commit  btjrglaby  —  Indictment. —  An  indictment  which 

alleges  that  the  defendant,  "  in  the  night-time,  feloniously  did  attempt 
to  break  and  enter,  with  intent  the  goods  and  chattels  in  said  building 
then  and  there  being  found  then  and  there  feloniously  to  steal,  take 
and  carry  away,  and  in  such  attempt "  did  certain  acts,  but  was  inter- 
cepted and  prevented  in  the  execution  of  the  offense,  is  sufficient. 
Com.  V.  Shedd,  61 

2.  Indictment  — Immaterial  aixbgation. — The  indictment  having  named 

tiie  owner  of  the  house,  the  naming  therein  also  of  another  person  as 
tenant,  when  as  a  fact  the  tenant  had  surrendered  the  premises  a  few 
hours  before  the  commission  of  the  crime,  is  not  a  fatal  defect.  The 
latter  allegation  was  immaterial.    State  v.  Darij  93 

3.  Indictment  foe  conspiracy  without  charging  a  corrupt  conped- 

BRATION. —  An  indictment  for  conspiracy  against  the  members  of  a 
board  of  chosen  freeholders  for  combining  to  vote  a  sum  of  money  out 
of  the  county  funds  in  favor  of  a  third  person  is  bad,  not  charging 
that  the  confederation  was  corrupt,  or  that  the  third  person  was,  to  the 
knowledge  of  the  defendants,  disentitled  to  the  money.  Wood  v. 
State,  133 

4.  A  state's  attorney  has  no  authority  to  amend  an  indictment  found  by  a 

grand  jury,  by  his  individual  indorsement  thereon,  of  a  date  different 
from  that  found  by  the  grand  jury.     Dickson  v.  The  State,  297 

5.  The  defendant  was  indicted  in  April,  1884.     The  offense  was  charged  to 

have  been  committed  in  December,  1884:  The  state's  attorney  indorsed 
upon  the  indictment  over  his  signature  these  words:  "  The  date  upon 
which  the  state  relies  is  the  10th  day  of  December,  A.  D.  1883,  and 
not  the  10th  day  of  December,  A.  D.  1884."  Held,  that  the  amend- 
ment was  void  and  did  not  change  the  allegation  in  the  indictment  in 
that  respect.  The  time  alleged  is  matter  of  substance,  and  it  being  an 
impossible  day,  the  indictment  was  bad,  and  the  judgment  is  arrested. 

Id. 

6.  Two  or  more  distinct  acts  connected  with  same  transaction. — 

Where  a  statute  makes  indictable  two  or  more  distinct  acts  connected 
with  the  same  transaction,  each  of  which  may  be  considered  as  repre- 
senting a  phase  of  the  same  event,  they  may  be  coupled  in  one  count. 
Com.  V.  Miller,  399 

7.  Forcible'  entry  and  detainer. —  A.  and  B.  were  indicted  for  forcible 

entry  and  detainer,  the  indictment  containing  but  one  count.  Before 
plea  filed,  their  counsel  moved  to  quash  the  writ,  which  the  coulrt  re- 
fused to  do.  The  jury  returned  a  verdict  of  not  guilty,  but  that  the 
defendants  pay  the  costs.  Defendants  then  moved  in  arrest  of  judg- 
ment, because  the  indictment  was  void  for  duplicity.  The  court  sus- 
tained the  motion  and  arrested  the  judgment.  Held,  error ;  that  the 
indictment  was  good,  and  judgment  or  sentence  should  have  been 
entered  thereon.  Id. 

8.  CoNTiNUANDO  —  Evidence. —  When  an  indictment  charges   an  offense 

with  a  continuando,  evidence  is  admissible  to  prove  the  commission 
of  the  offense  at  any  time  within  the  period  alleged.    State  v.  Nagle, 

333 

9.  Same  —  Evidence  when  given  day  is  alleged. — When  em  indictment 

charges  an  offense  as  committed  on  a  given  day,  evidence  is  admissible 
to  prove  the  commission  of  the  offense  either  on  the  given  day  or  on 
any  other  day  before  the  finding  of  the  indictment  and  within  the 
period  of  limitation,  but  only  on  one  day.  Id. 

10.  Prosecutor  should  specify  the  day  to  which  his  proof  will 
APPLY. —  When  an  indictment  charges  an  offense  as  committed  on 
a  given  day  and  the  prosecutor  wishes  to  introduce  evidence  of  its 
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commission  on  anotlier  day,  he  should  specify  beforehand  the  day  to 
which  his  proof  will  apply,  otherwise  he  will,  by  introducing  evidence 
referring  the  offense  to  one  day,  be  confined  to  that  day.  Id. 

H.  Same — When  on  more  than  one  day  prosecutor  should  elect  it. — 
When  an  indictment  charged  an  offense  as  committed  on  a  given  day, 
and  evidence  at  the  trial  was  admitted  tending  to  prove  the  commis- 
sion of  the  offense  on  other  days  also,  held,  that  the  prosecutor  should 
have  been  required  to  specify  the  day  on  which  he  would  go  to  the 
jui-y.  Id. 

13.  An  indictment  alleging  the  larceny  from  the  person  of  "  divers  promis- 
sory notes,"  and  of  "  divers  coins  of  the  IJnited  States  current  as 
money  in  said  commonwealth,"  with  proper  averments  of  value,  own- 
ership BJid  possession,  is  sufficient.     Cotti.  v.  Collins,  345 

13.  "One  book,  of  the  value  of  $6,  the  personal  property  of  Levi  W. 

Walker,"  is  a  description  sufficiently  accurate  in  an  indictment  charg- 
ing larceny.     Turner  v.  The  State,  360 

14.  Not  necessary  to  allege  that  accused  held  club.—  An  indictment 

for  murder,  by  killing  with  a  club,  is  not  bad  for  not  averring  that  the 
accused  held  the  club  in  his  hands.     Dennis  v.  State,  469 

15.  Not  necessary  to  charge  assault  and  battery. —  In  an  indictment 

charging  murder  in  the  first  degree,  it  is  unnecessary  to  allege  an 
assault  and  battery  on  the  body  of  the  deceased  in  formal  terms.    Id. 

16.  Indictment  for  murder. —  It  is  not  essential  to  the  validity  of  an  in- 

dictment for  murder  that  it  should  allege  that  the  killing  was  "un- 
lawfully done ;  "  nor  that  the  defendant  was  "  a  person  of  sound  mem- 
ory and  discretion ; "  nor  that  the  deceased  was  •'  a  reasonable  creature 
in  being."    Bean  v.  The  State,  477 

17.  Caption  —  Venue. —  For  many  purposes   the    caption  is  considered  a 

part  of  the  indictment,  and  it  may  aid  in  showing  the  venue.  A7i- 
derson  v.  State,  601 

18.  Demurrer  does  not  lie  when  indictment  is  regular  on  its  face. — 

That  the  court  at  the  time  an  indictment  was  framed  was  illegally  held, 
because  it  had  not  been  adjourned  and  convened  according  to  law,  was 
not  matter  which  could  be  taken  advantage  of  by  demurrer,  but  by 
plea,  properly  verified,  the  indictment  being  regular  on  its  face. 
McEae  v.  The  State,  623 

19.  Where  one  is  tried  on  an  indictment  containing  counts  for  both  burglary 

and  larceny,  and  is  acquitted  of  the  burglary  only,  he  wUl  be  guilty 
of  grand  or  petit  larceny  according  to  the  value  of  the  property  stolen. 
State  V.  Heoox,  98 

30.  In  burglary,  ownership  of  building  burglarized  must  be  alleged.  Pells 
V.  The  State,  96 

See  Abduction,  3,  3.  Attempt  to  Escape  prom  Prison,  1,  3.  Conspiracy. 
2,  3,  4.  5,  8,  9.  Cruelty  to  Animals,  1,  3.  Embezzlement,  2,  6. 
Kbaiidulent  Sale  of  Mortgaged  Property.  Practice  (Return  of 
indictment,  12 ;  Motion  to  quash,  13 ;  Withdrawal  of  plea,  14). 


INFANT. 

An  infant  over  fourteen  years  of  age  fraudulently  converted  to  his  own 
use  goods  which  had  been  delivered  to  him  by  the  owner  under  an 
agreement  for  the  hire  of  the  same.  Held,  that  he  was  rightly  con- 
victed of  larceny,  as  a  bailee  of  the  goods,  under  24  and  25  Vict.,  ch.  96, 
sec.  3.    The  Queen  v.  McDonald,  303 
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INFORMATION. 

1.  Attempt  to  eape. —  A  criminal  information  under  sections  883  and  31 
of  the  crimes  and  punishments  act,  charging  the  defendant  with  an 
attempt  carnally  and  unlawfully  to  know  a  female  child  under  the  age 
of  ten  years,  maj'  be  sufficient,  although  the  word  "rape"  may  not  be 
used  in  the  information.    State  v.  Hart,  66 

3.  Words  DEFiNiNa  offense. —  The  exact  words  used  in  a  criminal  stat- 
ute defining  a  public  offense  are  never  required  to  be  used  in  a  crim- 
inal information  charging  such  offense,  but  any  equivalent  words,  or 
any  words  clearly  and  intelUgibly  setting  forth  the  offense,  are  suffi- 
cient. Id. 

S.  Verdict  —  Attempt  to  commit  rape. —  In  a  criminal  prosecution, 
where  the  information  sufficiently  charges  the  defendant  with  attempt- 
ing to  commit  the  offense  of  rape  by  seeking  carnally  and  unlawfully 
to  know  a  female  child  under  the  age  of  ten  years,  but  does  not  use 
the  word  "rape"  in  charging  the  offense,  and  the  jury  find  that  the 
defendant  was  "  guilty  of  an  attempt  to  commit  a  rape,  as  charged," 
the  verdict  is  sufficiently  responsive  to  the  information,  and  is  valid. 

Id. 

INSANITY  AS  A  DEFENSE. 

Test  of  mental  capacity. —  A  person  accused  of  crime  who  had  suf- 
ficient inteUigenoe  and  reasoning  powers  to  know  what  he  was  doing, 
that  it  was  wrong,  and  the  will  and  mental  powers  to  do  or  not  to  do 
it,  in  contemplation  of  law  is  responsible.    State  v.  Nixon,  307 

INSTRUCTIONS. 

1.  Instruction  to  jury  —  Falsus  in  uno,  falsus  in  omnibus.— In  case 

the  court  instructs  the  jury  peremptorily  to  reject  the  entire  testimony 
of  a  vsritness  who  has  testified  falsely  as  to  one  fact,  it  should  add  that 
any  of  such  testimony  as  is  supported  by  corroborative  testimony  is 
excepted  from  such  instruction ;  but  when  the  instruction  suggests  that 
the  jury  may  reject  such  testimony,  the  court  need  not  mention  such 
exception.    Minich  v.  People,  20 

2.  Reasonable  doubt  —  Definition.  —  In  instructing  the  jury  as  to  the 

reasonable  doubt  of  the  prisoner's  guilt  that  should  prevent  his  con- 
viction, it  is  not  error  for  the  coui-t  to  explain  that  "  it  is  such  a  doubt 
as  would  cause  a  reasonable  man  to  hesitate  and  pause."  Id. 

3.  Reasonable  theory  upon  which  to  otherwise  account  for  the 

CRIME, —  In  a  case  when  conviction  is  to  rest  upon  evidence  merely 
circumstantial,  it  is  not  error  for  the  court  to  instruct  the  jury  that  if 
there  is  any  other  reasonable  theory  or  hypothesis  upon  which  the  kill- 
ing may  be  accounted  for,  they  are  to  acquit.  Id. 

4.  Repetition  of  instruction  substantially  given.— The  coui-t,  hav- 

ing ah-eady  substantially  given  the  instruction  asked,  need  not  repeat 
its  substance  because  differently  expressed.  Id. 

5.  Probability  of   defendant's   innocence. —  A  charge  asked,   which 

asserts  that  if,  from  the  evidence,  there  is  a  probability  of  tlie  defend- 
ant's innocence,  he  is  entitled  to  an  acquittal,  asserts  a  correct  legal 
proposition,  and  its  refusal  is  error.     Winslow  v.  The  State,  43 

6.  Reasonable  doubt. —  The  judge  defined  a  reasonable  doubt  to  be  a 

"  doubt  for  which  some  good  reason  arising  from  the  evidence  can  be 
given."  Held  that,  taken  with  the  context,  there  was  nothing  to  mis- 
lead or  perplex  a  juror.     People  v.  Ouidici,  455 

7.  Ebasonable  doubt. —  An  instruction  that:   "  while  each  juror  must  be 

satisfied  of  the  defendant's  guilt  beyond  a  reasonable  doubit,  to  authorize 
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a  conviction,  such  reasonable  doubt,  unless  entertained  by  all  the  jurors, 
does  not  warrant  an  acquittal,"  is  erroneous.    Stitz  v.  State,  48 

8,  Reasonable  doubt  as  to  sanity.— Where  the  jury  entertain  a  reason- 

able doubt  as  to  whether  the  defendant  is  sane  or  msane,  with  respect 
to  the  particular  acts  charged  against  him,  they  should  acquit.  State 
V.  Nixon,  307 

9.  Instruction  assuming  existence  op  disputed  facts.— Where  a  fact 

niaterial  to  the  issue,  concerning  the  existence  of  which  there  is  con- 
flict in  the  evidence,  is  assumed  by  the  court  in  the  charge  to  the  jury 
to  be  fully  established,  the  province  of  the  jury  is  invaded,  and  preju- 
dicial en-or  is  shown.     Cline  v.  State,  57 

10.  Same. —  Instructions  which  assume  material  facts  aie  erroneous,  unless 

given  in  connection  with  another  which  leaves  it  to  the  jury  to  deter- 
mine whether  the  assumed  facts  ai-e  true.     T]ie  State  v.  Hecox,  98 

11.  Good  chabacter  of  accused.—  An  instruction  that  if  the  jury  found  ' 

the  good  character  of  the  accused  established  from  the  evidence,  they 
should  consider  it,  and  allow  it  such  weight  as  they  believed  it  fairly 
entitled  to,  as  tending  to  show  that  men  of  such  character  would  not 
be  Ukely  to  commit  the  crime  charged,  states  the  law  correctly.  State 
V.  Ormiston,  113 

12.  Charging  offense  in  different  counts.—  Sections  373  and  375  of  the 

code,  abolisliing  all  prior  forms  of  pleading  in  criminal  actions,  and  pro- 
viding that  an  indictment  shall  contain  "  a  plain  and  concise  statement 
of  the  act  constituting  the  crime,  without  unnecessary  repetition,"  does 
not  prohibit  the  charging  of  the  offense  in  different  forms  in  different 
counts.    People  v.  Rugg,  247 

13.  When  the  constitution  declares  that  "judges  shall  not  charge  juries 

with  respect  to  matters  of  fact,  but  may  state  the  testimony  and  de- 
clare the  law,"  it  is  violated  by  an  instruction  which  declares  that 
"  the  testimony  in  the  case  shows"  certain  facts  prejudicial  to  the  de- 
fendant. It  is  for  the  jury  exclusively  to  determine  what  the  testi- 
mony shows.     People  v.  Casey,  318 

14.  Certain  instructions  reviewed,  and  held  erroneous.  Id. 

15.  Recommendation  to  mercy  where  judge  has  no  discretion. —  Where 

the  law  gives  a  judge  no  discretion  in  passing  sentence  upon  a  con- 
victed prisoner,  it  is  misleading  to  instruct  the  jury  that  they  can  I'eoom- 
mend  the  prisoner  to  the  mercy  of  the  court ;  tending  to  cause  them 
to  believe  that  they  may  in  this  manner  reduce  the  degree  of  the  crime 
charged,  and  the  punishment  inflicted.    Haelcett  v.  People,  330 

16.  Instruction  which  undertakes  to  state  evidence. —  When  it  is  un- 

dertaken to  state  all  the  elements  of  an  offense  upon  the  evidence 
before  the  jury,  the  instruction  should  be  so  constructed  as  not  prac- 
tically to  withdraw  from  the  juiy  competent  and  material  evidence. 
Hunter  v.  The  State,  333 

17.  Instruction  on  hypothesis  which  the  evidence  tends  to  prove. — 

Where  there  is  evidence  tending  to  show  that  one  indicted  for  larceny 
at  common  law  received  the  money  alleged  to  have  been  stolen,  as  a 
bailee,  lor  safe  keeping,  it  is  error  in  the  court  to  refuse  to  instruct  the 
jury,  at  the  instance  of  the  defendant,  that  there  could  be  no  convic- 
tion, under  the  indictment  as  framed,  for  the  statutory  offense.  John- 
son V.  The  People,  350 

18.  Instruction  in  language  of  the  statute. —  The  objection  that  an 

instruction  is  given  in  the  language  of  the  statute  is  untenable.  Kent 
V.  The  People,  '  406 

19.  Instruction  directing  the  jury,  etc. —  An  instruction  that  if  the  jury 

iihall  believe,  from  the  evidence,  certain  facts,  they  should  find  the  de- 
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fendaiit  guilty  of  murder,  is  erroneous.  It  should  direct  no  more  than 
to  find  him  guilty.    Panton  v.  The  People,  435 

20.  "  Falsus  in  UNO,  FALSUS  IN  OMNIBUS,"  iNSTEUCTioN  ON. —  A  clause  in  an 

instruction,  on  the  trial  of  a  party  upon  a  charge  of  murder,  who  had 
testified  in  his  own  behalf,  after  reciting  certain  facts,  was  to  this 
effect :  "  And  if,  from  all  such  facts  and 'Circumstances  in  evidence,  the 
jury  believe  that  he  (the  defendant)  has  testified  falsely  upon  any  ma- 
terial point  in  issue  in  the  case,  then  they  have  the  right  to  entirely 
disregard  his  evidence,  except  so  far  as  it  may  be  corroborated  by  other 
credible  proofs  or  circumstances  in  evidence."  The  instruction  was 
held  erroneous,  in  omitting  the  essential  element  that  the  witness  had 
wilfully  and  knowingly  sworn  falsely.  Id. 

21.  Ebrok  WITHOUT  PKEJUDiCB.— An  instruction  given  on  the  trial  of  a 

person  upon  the  charge  of  murder,  upon  the  law  of  self-defense,  against 
the  defendant,  though  abstractly  erroneous  may  not  afford  a  ground 
for  a  reversal  of  a  judgment  of  conviction,  where  no  case  of  self- 
defense  is  shown  by  the  evidence.  Id. 

23.  An  ERRONEOUS  INSTRUCTION  NOT  CUBED. —  Where  an  erroneous  instruc- 
tion was  given,  it  is  no  answer  for  the  prosecution  to  show  that,  in 
another  part  of  the  charge,  another  instruction  was  given  in  which  the 
law  was  correctly  stated  by  the  court.  It  would  be  impossible,  in  such 
case,  to  determine  under  which  instruction  the  jury  acted.  People  v. 
Bush,  459 

23.  Instructions  —  Applicability. —  Instructions  to  a  jury  must  be  appli- 
cable to  the  testimony  introduced  upon  the  trial.  It  is  not  eiTor  to  re- 
fuse to  instruct  upon  a  point  of  law  which  does  not  arise  in  the  case, 
and  which  would  have  no  reference  to  any  of  the  evidence,  nor  to 
refuse  to  give  an  instruction  when  the  same  has,  in  substance,  already 
been  given.    Bradshaw  v.  State,  499 

34.  It  is  error  foe  the  court  to  instruct  the  jury,  in  a  trial  for  homi- 
cide, that,  to  justify  the  killing  as  in  self-defense,  the  accused  must 
have  been  in  "actual"  danger  from  the  deceased.  IngraTH  v.  The. 
State,  485 

25.  Fewer  instructions  to  be  given. — The  frequent  commission  of  error 

in  instructions  in  criminal  cases  suggests  the  opinion  that  it  would 
promote  the  just  administration  of  the  law  and  advance  the  interests 
of  the  state  if  it  wei-e  the  pi-aotice  in  the  circuit  courts  to  give  fewer 
instructions.  In  many  oases  it  would  be  wise  to  give  no  instructions 
at  all  for  the  state,  and  in  none  is  it  prudent  to  give  many.  By  the 
adoption  of  such  a  course,  convictions  would  be  as  numerous  as  before, 
and  reversals  would  be  rare.  Id. 

26.  An  instruction  which  is  good  as  a  whole  oaimot  be  attacked  in 

part.    Epps  V.  The  State,  517 

37.  An  instruction  given  in  connection  with  proper  illustrations  and  pre- 
cautions, that  the  accused's  guilt  might  be  established  by  circumstan- 
tial evidence  alone,  is  good.  Id. 

28.  An  instruction  that  testimony  can  only  be  rejected  because  it  is  not 
true,  and  that  when  the  evidence  is  irreconcilably  conflicting  that 
which  is  false  must  be  rejected,  is  abstractly  correct.  Id. 

39.  Cumulative  instructions. —  It  is  not  error  to  refuse  instructions  which 
are  merely  cumulative.  Id. 

80.  Public  sentiment  —  Character  of  offense. —  The  court  closed  its  in- 
structions to  the  jury  with  these  words :  "  It  is  claimed  that  a  violated 
law,  by  the  commission  of  a  brutal  and  blood-curdling,  cruel  crime, 
lies  in  one  scale  of  the  balance,  and  the  liberty  and  life,  all  that  there 
is  dear  and  valuable  in  life  to  the  citizen,  freights  the  other.  I  have 
already  instructed  you  that  the  defendant  is  presumed  innocent  until 
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his  guilt  is  made  to  appear  beyond  a  reasonable  doubt,  to  be  determined 
by  the  i-ules  given  you  in  these  instructions.  No  disastrous  conse- 
quences to  result  to  the  defendant  as  the  results  of  your  verdict,  or  the 
clamors  of  a  discontented  populace,  can  properly  And  place  for  con- 
sideration in  your  deliberations;  but  the  imperative  and  inexorable 
demands  of  the  duty  imposed  on  you  are  to  seek  for  the  truth  and 
fearlessly  pursue  it  in  your  verdict."  Held  that,  as  the  testimony 
tended  to  snow  a  wanton  and  cold-blooded  murder,  there  was  no  error 
in  stating  in  the  language  used  the  claims  of  the  two  parties,  and  that 
it  cannot  be  presumed  that  there  was  no  occasion  for  cautioning  the 
jury  against  the  improper  influences  named.    State  v.  McKinney,    538 

81.  Presumption  of  innocence. —  See  opinion  for  instructions  given  rela- 
tive to  presumption  of  innoceiice  held  not  to  be  erroneous.  Turner  v. 
The  State,  360 

See  Accessory  Before  the  Fact  —  Accessory  After  the  Fact. 

INTENT. 

In  burglary,  the  intent  to  steal  may  be  inferred  from  circumstances. 
Com.  V.  Shedd,  61 

INTOXICATING  LIQUORS. 

1.  Insufficiency  of  complaint. — A  complaint   alleging  that,  at  a  time 

and  place  named,  the  defendant  did  "  knowingly  permit  a  certain  tene- 
ment there  situate,  whicli  was  then  and  there  under  the  control  of  said  " 
defendant,  "to  be  unlawfully  used  for  the  illegal  sale  and  keeping 
of  intoxicating  liquors  therein,"  is  insufl&cient  under  the  statute.  Com. 
V.  Bartley,  322 

2.  A  iJhj'sician,  having  no  permit  therefor,  cannot,  under  the  statute,  law- 

fully f lu-nish  intoxicating  liquor  as  a  medicine  to  a  patient,  who  is 
actually  sick,  and  charge  and  receive  pay  for  the  same.  State  v.  Flem- 
ing, >534 

8.  Single  sale. —  On  the  trial  of  a  complaint  for  keeping  and  mantaining 
a  tenement  used  for  the  illegal  sale  and  illegal  keeping  of  intoxicating 
liquors,  the  judge  instructed  the  jury,  that,  if  the  defendant  was 
the  proprietor  of  the  saloon  and  made  either  of  the  two  sales  testified 
to,  they  must  return  a  verdict  of  guilty.  Held,  erroneous ;  as  a  build- 
ing cannot  be  said  to  be  "used"  for  the  illegal  sale  of  intoxicating 
liquors,  nor  can  the  proprietor  be  said  to  "  keep  or  maintain  such  com- 
mon nuisance  "  within  the  meaning  of  the  statute,  on  the  strength  of 
a  single  sale.     Com.  v.  Patterson,  329 

4.  Other  sales  made  by  defendant.— Evidence  of  other  sales  made  by 

the  defendant  on  the  same  occasion  as  that  charged  in  the  complaint 
is  admissible.     Com.  v.  Sinclair,  330 

5.  Principal  and  agent— Power  to  make  sale,  etc.— On  the  ti-ial  of 

an  innholder's  clerk  for  an  unlawful  sale  of  intoxicating  Hquors,  the 
judge  instructed  the  jury  "  that,  if  the  defendant  was  not  in  the  room 
with  the  proprietor,  and  the  door  was  locked  between  him  and  the 
proprietor,  and  the  defendant  took  orders  for  intoxicating  liquors  and 
delivered  the  liquor  to  the  party  ordering  it,  and  took  pay  therefor,  it 
was  a  sale  by  the  defendant."  Held,  not  erroneous;  that  it  was  for 
the  defendant  to  request  an  instruction  based  upon  the  theory  that  he 
was  acting  only  as  a  subordinate,  without  power  to  make  a  sale  or  to 
determine  wliether  a  sale  should  be  made.  Id. 

6  Guilty  knowledge  is  not  essential  to  the  offense  of  unlawfully  selUng 
intoxicating  liquors,  and  whoever  has  a  license,  whether  he  conducts 
the  business  personally  or  by  his  agent,  is  bound  at  his  own  peril  to 
keep  within  the  terms  of  it.     Com.  v.  Urig,  823 
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7.  Belief  that  minor  is  an  adhlt. — Where  the  seller  believes,  with  good 

reason,  at  the  time  of  sale,  that  the  minor  is  an  adult,  he  is  not  guilty 
of  the  statutory  oflE ense.     Hunter  v.  The  State,  336 

8.  Same. —  The  defendant  has  aright  to  show  such  matters  in  defense,  and 

the  trial  court  has  no  right  to  assume  and  charge  the  jury  that  the 
offense  is  complete  without  regard  to  such  evidence.  Id. 

JEOPARDY. 

1.  Where  defendant  moves  for  and  procures  new  trial  on  account  of 
DBB'ECTIVE  INFORMATION. —  Where  an  accused  person  is  convicted,  and 
he  moves  for  a  new  trial  upon  various  grounds,  among  which  are 
these:  "(6)  The  information  does  not  state  sufficient  facts  to  constitute 
an  offense ;  (7)  the  information  and  the  evidence  do  not  show  or  prove 
any  offense  under  the  laws  of  Kansas : "  and  the  court  grants  the  new 
trial  as  prayed  for  in  the  defendant's  motion ;  and  the  court  also  finds 
that  the  information  "  did  not  state  facts  suificient  to  constitute  the 
offense  of  which  the  defendant  is  found  guilty,"  and  orders  that  a 
new  information  be  filed  by  the  county  attorney,  which  is  done,  the 
defendant,  by  moving  for  and  obtaining  such  new  trial,  has  waived 
his  right  to  plead  former  jeopardy.     State  v.  Hart,  66 

8.  Effect  OP  GRANTING  new  TRIAL. — When  a  new  trial  is  granted  on  the 
motion  of  the  accused,  the  granting  thereof  places  him  in  the  same 
position  as  if  no  trial  had  been  had.  Id. 

8.  Entry  of  nolle  pros. —  After  new  trial  has  been  granted  on  motion 
of  the  accused,  the  attorney  for  the  state,  with  the  consent  of  the 
court,  may  enter  a  nolle  prosequi  without  prejudice  to  a  future  prose- 
cution. Id. 

4  Motion  in  arrest  of  judgment.— The  same  result  would  follow  if, 
instead  of  a  motion  for  a  new  trial  being  made  and  granted  and  a  nolle 
prosequi  entered,  a  motion  in  arrest  of  judgment  were  made  upon  the 
ground  that  the  information  did  not  state  a  pubUc  offense.  Id. 

5.  Defense  of  once  in  jeopardy. —  Defendant  was  placed  on  trial  for 

murder,  and  one  witness  was  examined.  Then  it  was  discovered  that 
none  of  the  witnesses  had  been  examined  before  the  grand  jury,  and 
that  this  body  had  returned  the  indictment  on  the  minutes  of  the  com- 
mitting magistrate.  The  district  attorney  asked  leave  to  introduce  the 
evidence  of  the  witnesses  against  the  defendant  or  to  compel  defend- 
ant to  allow  the  cause  to  be  continued,  which  motion  was  sustained  by 
the  court ;  thereupon  the  defendant  moved  the  court  to  direct  the  jury 
to  return  a  verdict  of  "not  guilty."  This  being  overruled,  he  contin- 
ued the  case,  and  the  jury  were  discharged.  Held,  that  defendant  had 
not  been  put  in  jeopardy  on  the  first  abortive  trial,  and  that  he  could 
be  tried  a  second  time.    State  v.  Parker,  339 

6.  Killing  of  two  persons  by  the  same  act. —  The  murder  of  two  per- 

sons constitutes  two  separate  crimes,  for  each  of  which  a  defendant  is 
liable  to  a  separate  prosecution  and  trial,  though  the  killing  be  by  the 
same  act ;  and  a  conviction  or  acquittal  in  one  case  does  not  bar  a 
prosecution  in  the  other  on  the  plea  of  once  in  jeopardy.  People  v. 
Majors,  486 

JURISDICTION. 

The  courts  of  Maine  have  no  jurisdiction  in  a  case  of  murder  or  man- 
slaughter committed  within  Fort  Popham,  which  is  near  the  mouth  of 
the  Kennebec  river.  And  when  a  mortal  blow 'is  struck  or  wound 
inflicted  in  a  fort  of  the  United  States,  and  the  person  so  stmck  or 
wounded  dies  out  of  tlie  fort,  the  crime  cannot  be  regarded  as  com- 
mitted where  the  person  dies.    State  v.  Kelly,  343 
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JURORS. 

1.   CHAIxLENaH  FOR  CAUSE—  DENIAL  —  ERROR  WITHOUT  PREJUDICE.— The 

denial  of  a  challenge  for  cause  of  a  juror,  who  stated,  in  order  to 
escape  serving,  that  he  could  not  overcome  his  belief  in  the.  prisoner's 
guilt,  which  juror  was  subsequently  peremptorily  challenged,  is,  when 
It  appears  that  the  prisoner,  upon  going  to  trial,  had  exhausted  but 
eight  of  his  fifteen  peremptory  challenges,  an  error  without  prejudice, 
and  cannot  be  fatal  to  the  judgment.    Minich  v.  People,  30 

3.  Challenge  —  Remote  interest  as  to  accessory. —  It  is  proper  to  sus- 
tain a  challenge  to  a  juror  who  has  stated  in  his  evidence  an  opinion 
as  to  guilt  or  innocence  of  the  prisoner  obtained  directly  from  wit- 
nesses, and  who  has  business  relations  with  a  party  indicted  jointly 
with  defendant  for  the  crime.  .  Id. 

3.  Oath  — Essentials.— Since  there  is  in  Colorado  no  statutory  form  of 

juror's  oath,  the  common  law  form  is  used ;  but  any  form  is  proper 
that  requires  the  juror  to  bind  himself  as  to  his  essential  duties.      Id. 

4.  Polling  jury. —  The  statute  secures  to  the  defendant,  in  a  criminal 

case,  a  right  to  poll  the  jury  (Code,  section  4930),  in  order  to  ascertain 
whether  the  verdict  is  unanimous ;  but,  in  polling  them,  inquiry  can- 
not be  made  into  their  several  reasons  or  motives  for  assenting  to  the 
verdict.     Winslow  v.  The  State,  43 

5.  Statutory  form  of  oath  should  be  followed.— The  form  of  the 

jirror's  oath,  as  prescribed  by  statute,  should  be  followed  as  far  as  pos- 
sible, but  the  substance  of  it  is  indispensable.    State  v.  Angela,         63 

6.  Court  to  decide  as  to  the  necessity  of  venire. —  The  question  of 

the  necessity  of  summoning  an  open  venire  when  the  regular  panel 
of  jurors  is  exhausted  rests  in  the  discretion  of  the  judge,  and  is  not 
left  to  the  judgment  of  the  prisoner.  Id. 

7.  Opinion  based  on  rumor.—  It  cannot  be  said  that  a  jm-or  has  formed 

an  unqualified  opinion  when  he  states  that  the  opinion  which  he  has 
formed  is  based  upon  rumor,  and  not  upon  statements  made  by  any  of 
the  persons  claiming  to  be  witnesses,  and  that  he  still  thinks  he  can 
render  a  true  verdict.    State  v.  Ormiston,  113 

8.  Impression  of  prisoner's  guilt. — A  mere  impression  of  a  prisoner's 

guilt  on  the  part  of  one  called  as  a  juror  is  not  sufficient  to  disqualify 
him.  It  must  appear  that  he  has  formed  a  fixed  opinion ;  and  ques- 
tions asked  in  an  examination  on  voir  dire  must  tend  to  eUcit  informa- 
tion on  the  latter  point.     Traviss  v.  The  Com.,  356 

9.  When  relationship  of  defendant  is  unknown  to  juror.— A  mo- 

tion for  a  new  trial  was  made  on  the  ground  that  one  of  the  jurors  was 
a  second  cousin  of  the  person  alleged  to  have  been  murdered,  and  that 
this  fact  was  not  known  to  the  defendant  or  his  counsel  until  after  the 
verdict  was  rendered.  It  also  appeared  that  this  relationship  was  un- 
known to  the  juror  until  after  the  verdict  was  rendered,  and  that  he 
had  never  seen  the  murdered  woman  nor  heard  of  her  except  in  con- 
nection with  the  murder.  Held,  that  there  was  no  error  in  refusing  a 
new  trial.  Id. 

10.  When  conscientious  scruples  op  juror  is  cause  of  challenge. — 

Murder  is  not  necessarily  punishable  by  death,  but  as  death  may  be  the 
punishment,  under  the  provision  of  the  statute,  any  person  "enter- 
taining such  conscientious  opinions  as  would  preclude  his  finding  the 
defendant  guilty,  must  neither  be  permitted  nor  compelled  to  serve  as 
a  juror."    People  v.  Majors,  486;  Bradshaw  v.  State,  499 

11.  Right  of  peremptory  challenge  until  jury  is  accepted. —  Where 

the  prosecution  declined  to  exercise  the  right  of  peremptory  cliallenge 
and  passed  the  jury,  and  the  defendant  then  peremptorily  challenged 
a  juror,  the  action  of  the  court  in  then  permitting  the  prosecution  to 
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peremptorily  challenge  a  juror,  against  the  objection  of  the  defense, 
does  not  call  for  a  reversal  of  the  judgment,  being  a  mere  irregularity 
at  most,  which  did  not  affect  any  substantial  right  of  the  defendant. 

Id. 

12.  Qualifications  of  juror. —  Much  rests  in  the  discretion  of  the  trial 
court  as  to  what  questions  may  or  may  not  be  answered  by  a  person 
called  as  a  juror,  touching  his  qualifications  to  serve,  but  great  latitude 
ought  to  be  allowed.    Epps  v.  The  State,  417 

JURY. 

1.  Polling  the  jury.— In  polling  the  jury  after  verdict,  the  defendant  is 

entitled  to  no  more  than  a  categorical  answer  from  each  juror  to  the 
.  question:  "Is  that  your  verdict?"  In  this  case  the  accused  was 
charged  as  a  principal.  The  verdict,  affirmed  by  each  juror  on  being 
polled,  found  him  "guilty  of  murder  in  the  first  degree  as  charged  in 
the  indictment. "  The  defense  proposed  to  ask  each  juror  if  he  intended 
to  find  the  accused  guilty  as  a  principal  or  as  an  accomplice.  Held, 
that  the  court  properly  refused  to  permit  such  examination  of  the 
jurors.    Bean  v.  The  State,  477 

2.  Challbngb  to  the  array. —  Article  624  of  the  Code  of  Criminal  Pro- 

cedure enumerates  the  only  gi-ounds  upon  which  a  challenge  to  the 
array  of  jurors  can  be  predicated.  It  appears  in  this  case  that  the  de- 
fense refused  to  accept  the  proposition  of  the  district  attorney  to  excuse 
the  jurors  summoned  by  the  objectionable  officer,  and  that  he  did  not 
exhaust  his  peremptory  challenges  in  the  formation  of  the  jury.  Held, 
that  for  such  additional  reasons,  the  tiial  court  properly  overruled  the 
defendant's  challenge  to  the  array.  Id. 

3.  Misconduct  of  jury. —  Where  the  trial  com-t  hears  evidence  upon  a 

question  of  misconduct  of  the  jury,  its  decision  on  that  question  will 
not  be  disturbed  by  the  supreme  court  on  what  may  seem  to  be  the 
weight  of  the  evidence.    Epps  v.  The  State,  517 

4.  JUBY  DRAWN  BEFORE  TAKING  EFFECT  OF  LAW  CHANGING  DISTRICT. —  A 

jury  was  reg-ularly  drawn  and  summoned  to  attend  the  February, 
1883,  term  of  the  Butler  county  district  court.  That  county  was  then 
a  part  of  the  thirteenth  judicial  district,  and  the  regular  term  fixed 
for  the  third  Tuesday  of  February.  Thereafter,  and  on  February  6, 
1883,  a  law  took  effect  creating  the  eighteenth  judicial  district,  and 
assigning  Butler  county  to  that  district.  The  act  creating  the  eight- 
eenth district  provided,  among  other  things,  that  all  proceedings  of 
every  kind  and  character,  and  all  processes  of  every  kind  and  char- 
acter, pending  in  any  of  the  courts  of  the  counties  named  in  the  law, 
should  stand,  be  returnable,  and  triable  at  the  first  term  of  the  court 
for  said  counties,  the  same  as  if  the  change  therein  contemplated  had 
not  been  made.  Held,  that  a  challenge  to  the  array  was  properly  over- 
ruled.   State  V.  McKinney,  538 

5.  Admonition  to  juey  before  separating  need  not  be  repeated. — 

It  is  not  essential  that  the  admonition  to  be  given  to  the  jury  at  the 
time  of  each  adjournment  be  in  the  very  language  of  the  statute ;  it  is 
enough  that  the  duty  of  the  jury  is  fully  and  clearly  disclosed  to  them 
by  the  court;  and  an  admonition  not  to  converse  "  in  regard  to  this 
case  "  is,  when  no  objection  is  made  at  the  time,  sufficient,  although 
the  language  of  the  statute  is  "  on  any  subject  connected  with  the 
trial."  Id. 

6.  Permitting  jury  to  separate. —  The  court  may  permit  a  separation  of 

the  jury  after  the  instructions,  during  the  arguments  of  counsel,  and 
at  any  time  before  they  finally  retii-e  under  charge  of  their  bafiiff  for 
deliberation.  Id. 

7.  Jury  may  assume  that  property  has  a  value.     Miller  v.  The  State,      105 
Right  of  defendant  to  have  the  jury  polled,  see  Practice,  8. 
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LARCENY. 

1.  Larceny  from  person  and  robbery  distinguished,  and  motion  in  arrest  of 

judgment,  on  verdict  of  guilty  of  larceny  from  person,  hsld  properly 
overruled.    State  v.  Oraff,  346 

2.  An  indictment  alleging  the  lai-ceny  from  the  person  of  "  divers  promis- 

sory notes,"  and  of  ' '  divers  coins  of  the  United  States  current  as  money 
in  said  commonvirealth,"  with  proper  averments  of  value,  ownership 
and  possession,  is  sufficient.     Com.  v.  Collins,  345 

3.  When  the  complant  contains  several  counts,  each  charging  a  distinct  lar- 

ceny of  the  property  of  a  different  person,  it  is  no  ground  for  a  motion 
to  dismiss  the  complaint,  on  appeal  in  the  superior  court,  that  the  record 
of  the  lower  court  shows  that,  on  the  complaint  being  read  to  the  de- 
fendant, she  was  asked  whether  she  was  guilty  or  not  guilty  of  the 
"offense"  charged;  that  she  pleaded  not  guilty,  and  was  tried  and 
convicted  "  of  the  offense  aforesaid."     Com.  v.  Holmes,  348 

4.  Indictment  fob  statutory  offense  — Its  bequisite.— An  indictment 

for  a  mere  statutory  offense  must  be  framed  upon  the  statute,  and 
that  fact  must  distinctly  appear  upon  the  face  of  the  indictment. 
That  it  may  so  appear,  the  pleader  must  either  charge  the  offense  in  the 
language  of  the  statute  or  specifically  set  forth  the  facts  which  consti- 
tute it.     Johnson  v.  The  People,  350 

5.  Where  a  statute  creates  a  new  offense,  but  does  not  describe  the  act  or 

acts  which  constitute  it,  the  pleader  must  set  them  forth  specifically. 

Id. 

6.  Larceny  at  common  law—  Possession  in  the  accused.- There  are 

three  classes  of  cases  in  which  convictions  for  larceny  at  common  law 
are  sustained  when  the  apparent  possession  is  in  the  accused :  First, 
where  the  accused  has  mere  custody  of  the  property,  as  distinguished 
from  possession  (as  in  the  case  of  servants  and  the  like,  whose  duties, 
from  time  to  time,  require  them  to  handle,  occupy  or  use  it,  or  to  sell 
or  dispose  of  it  to  others);  second,  where  he  obtains  the  custody  and 
apparent  possession  by  means  of  fraud,  or  with  a  present  purpose  to 
steal  the  property ;  and,  third,  when  one  having  acquired  possession  by 
a  valid  contract  of  bailment,  which  is  subsequently  terminated  by 
some  tortious  act  of  the  bailee  or  otherwise,  whereby  the  possession 
reverts  to  the  owner,  leaving  the  custody  merely  in  the  former,  and 
the  bailee,  while  being  thus  a  mere  custodian,  feloniously  converts  the 
property  to  his  own  use.  Id. 

v.  Larceny  as  bailee  under  the  statute. —  As  a  bailee  is  one  who  has 
the  possession  and  a  qualified  property  in  the  goods  or  other  property, 
under  a  contract  with  the  owner,  either  express  or  implied,  he  cannot 
commit  a  larceny  of  the  bailment  so  long  as  the  contract  under  which 
he  holds  the  same  is  subsisting ;  but  when  the  contract  by  any  means 
terminates,  he  ceases  to  be  a  bailee,  and  the  possession  reverts  to  the 
owner,  although  the  bare  custody  still  remain  with  the  bailee.  By  the 
very  terms  of  the  statute,  a  bailee  in  possession  alone  can  commit 
the  statutory  offense,  for  there  can  be  no  such  thing  as  a  bailee  out  of 
possession.  Id. 

8.  Instruction  on  hypothesis  which  the  evidence  tends  to  prove.— 

Where  there  is  evidence  tending  to  show  that  one  indicted  for  lai-ceny 
at  common  law  received  the  money  alleged  to  have  been  stolen,  as  a 
bailee,  for  safe  keeping,  it  is  error  in  the  com-t  to  refuse  to  instruct  the 
jury,  at  the  instance  of  the  defendant,  that  there  could  be  no  convic- 
tion, under  the  indictment  as  framed,  for  the  statutory  offense.    Id. 

9.  Kleptomania,  which  is  an  uncontrollable  propensity  to  steal,  is  now  a 

well  recognized  species  of  insanity,  and,  if  cleai-ly  established  by  the 
evidence,  constitutes  a  complete  defense  in  a  trial  for  theft.  Harris  v. 
The  State,  357 
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10.  EXPEKT— Non-professional  testimony.— Expert  or  medicaltestimony 

is  not  the  only  species  of  proof  competent  to  establish  the  defense  of 
kleptomania.  The  opinion  of  a  non-professional  witness,  based  on  his 
personal  observation  of  the  symptoms  of  kleptomania,  is  admissible  as 
evidence  in  connection  with  his  testimony  to  the  symptomatic  facts  on 
which  his  opinion  rests.  Id. 

11.  "  One  book,  of  the  value  of  $6,  the  personal  property  of  Levi  W. 

Walker,"  is  a  description  sufficiently  accurate  in  an  indictment  charg- 
ing larceny.     Turner  v.  The  State,  360 

13.  Fabricated  testimony  —  Impeachment. —  Where  the  defendant  testi- 
fies at  length,  in  the  effort  to  show  the  proper  and  lawful  manner  of  his 
having  certain  property,  it  is  competent  for  the  state  to  show  that  his 
statements  were  false  and  his  theory  without  foundation.  Id. 

13.  When  two  crimes  are  clearly  connected,  one  may  be  proved  by  estab- 

lishing the  other.  Id. 

14.  See  opinion  for  instructions  given  relative  to  presumption  of  innocence 

held  not  to  be  erroneous.  Id. 

15.  Money  ob  peopbrty  pound  or  picked  up — Intent. —  A  conviction  of 

larceny  cannot  be  had  against  a  person  who  finds  or  picks  up  money 
which  has  been  lost  or  dropped  by  the  owner,  unless  there  was  a  felo- 
nious intent  contemporaneous  with  the  finding  or  picking  up,  though 
it  is  not  necessary  that  such  intent  should  be  established  by  positive 
testimony;  but,  if  the  defendant  took  the  money  from  the  person  of 
the  owner,  or  from  any  place  in  which  he  had  put  it,  such  taking  being 
tortious,  a  felonious  intent  subsequently  conceived  and  executed  would 
constitute  larceny.     Weaver  v.  The  State,  366 

LIBEL. 

1.  Newspaper  article. —  In  order  that  an  article  published  in  a  news- 
paper should  be  held  to  be  Ubelous  as  to  a  particular  person,  it  is  neces- 
sary that  the  language  of  the  article  should  be  such  that  persons  seeing 
it  and  reading  it  should,  in  the  light  of  surrounding  circumstances, 
be  able  to  understand  that  it  referred  to  such  person.  State  v.  May- 
berry,  869 

3.  AccusiNa  editor  of  drunkenness.— The  following  words,  published 
in  a  newspaper,  if  false  and  malicious,  as  they  are  alleged  to  be,  are, 
in  Kansas,  and  under  the  circumstances  of  this  case,  libelous,  to  wit : 
"  The  editor  of  the  Chronicle  has  been  intoxicated  on  several  occa/- 
sions,  and  that,  too,  after  he  was  elected  to  the  legislature  as  the  cham- 
pion of  prohibition."  Id. 

8.  Evidence  of  intoxication — Opinion  of  witness. — Where  the  defend- 
ant is  charged  with  having  published  that  the  prosecuting  witness  had 
"  been  intoxicated  on  several  occasions,"  he  may  prove,  by  witnesses 
acquainted  with  such  prosecuting  witness,  that  they  had  seen  him 
"  acting  as  though  he  was  intoxicated."  Id. 

MALICE. 

Under  the  statute  of  Colorado  the  ingredient  of  malice  necessary  to  con- 
stitute the  crime  of  murder  is  a  question  of  fact  to  be  found  by  the 
jury.     Kent  v.  The  People,  406 

MALICIOUS  TRESPASS  UPON  REAL  ESTATE. 

1.  Malicious  trespass  upon  real  estate. —  In  a  prosecution  for  mali- 
cious trespass  for  injury  to  real  estate,  the  title  to  the  real  estate  must 
be  proved  to  be  in  the  person  named  in  the  indictment.  E/ughes  v. 
State,  873 
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2.  Not  proper  to  try  question  of  title. —  The  machinery  of  the  crimi- 
nal law  cannot  be  invoked  to  redress  merely  private  grievances,  and 
while  a  civil  action  of  trespass  may  be  maintained  in  a  class  of  cases 
to  determine  a  question  of  title,  a  prosecution  for  malicious  trespass  is 
not  proper  for  any  such  purpose.  Id. 

MANSLAUGHTER. 

1.  CrvTL  WRONG. — The  mere  fact  of  a  civU  wrong  committed  by  one  per- 
son against  another  ought  not  to  be  used  as  an  incident  which  is  a  nec- 
essary step  in  a  criminal  case,  apart  from  the  question  of  criminal 
negligence.    Seg.  v.  Franklin,  377 

S.  Negligent  or  wanton  act.— Therefore  the  mere  fact  of  a  person 
wrongfully  taking  up  a  box  from  a  refreshment  stall  on  a  sea  pier  and 
wantonly  throwing  it  into  the  sea,  and  thereby  unintentionally  caus- 
ing the  death  of  another  bathing  in  the  sea,  is  not  per  se,  and  apart 
from  the  question  of  negligence,  sufficient  to  constitute  the  offense  of 
manslaughter.  Id, 

8.  Death  op  child  as  the  result  of  cruelty  and  want  of  proper 
food. —  Death  ensuing  in  consequence  of  the  wilful  omission  of  a  duty 
is  murder ;  death  ensuing  in  consequence  of  the  negligent  omission  of 
a  duty  is  manslaughter.  Therefore,  where  the  death  of  a  child  re- 
sulted from  cruelty  and  want  of  proper  food  and  clothing,  the  person 
whose  duty  it  was  to  maintain  and  care  for  it,  and  whose  conduct  re- 
sulted in  its  death,  was  guilty  of  murder,  if  the  acts  were  wilfully 
done;  and  of  manslaughter,  it  they  were  neghgently  done,  without 
malice.     Lewis  v.  The  State,  381 

4  Death  from  commission  of  unlawful  act. — If  the  death  results 
from  the  commission  of  an  unlawful  act,  which,  in  its  consequences, 
naturally  tends  to  destroy  the  life  of  a  human  being,  although  the 
killing  itself  be  not  intended,  the  offense  is  murder.  Id. 

5.  Declarations  of  accused. — The  sayings  of  the  defendant,  made  by 

her  during  the  continuance  of  the  cruel  treatment,  were  not  admissible 
on  her  own  behalf,  when  offered  by  her  to  account  for  scars  and  other 
marks  of  violence  and  severe  usage  appearing  upon  the  person  of  the 
deceased.  Id. 

6.  Justifiable   homicide  —  Statute   construed  —  Evidence  —  Instruc- 

tion.—  Article  567  of  the  Penal  Code  reads  as  follows :  "  Homicide 
is  justifiable  when  committed  by  the  husband  upon  the  person  of  any 
one  taken  in  the  act  of  adultery  with  the  wife,  provided  the  killing 
take  place  before  the  parties  to  the  act  of  adultery  have  separated." 
Held,  that  a  proper  construction  of  the  term  "  taken  in  the  act  of 
adultery,"  as  used  in  the  statute,  does  not  mean  that,  in  order  to  avEul 
himself  of  the  protection  of  the  statute,  the  husband  should  be  an 
actual  eye-witness  to  the  physical  act  of  .coition  between  his  wife  and 
her  paramour.     Price  v.  The  State,  385 

7.  The  reasonableness  of  appearances  which  will  justify  an  act 

otherwise  criminal. — "If  a  person  laboring  under  a  mistake  as  to  the 
particular  fact  shall  do  an  act  which  would  otherwise  be  criminal,  he 
is  guilty  of  no  offense,  provided  it  be  such  mistake  as  does  not  arise 
from  want  of  proper  care  on  his  part."  In  other  words,  a  person  may 
always  act  upon  reasonable  appeai-ances,  and  his  guilt  depends  upon 
the  reasonableness  of  the  appearances,  judged  of  from  his  own  stand- 
point. ^'^• 

8.  Charge  of  the  court.—  The  gist  of  the  issue  under  the  evidence  in 

this  case  was  whether  or  not  the  facts  tended  to  show  that  the  parties 
were  "taken  in  the  act  of  adultery."  Such  being  the  case,  it  was 
properly  a  part  of  the  law  of  the  case  that  the  jury  should  be  correctly 
instructed  as  to  the  meaning  of  the  expression  "  taken  in  the  act  of 
adultery."  I^- 
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9.  Construction  — Instetjotion.— The  phrase,  "before  the  parties  to  the 
act  of  adultery  have  separated,"  as  used  in  the  statute,  contemplates 
only  that  the  parties  are  still  together  in  company  with  each  other, 
after  the  act,  when  the  homicide  is  committed.  Id. 

10.  A  PHYSICIAN  WHO  PRESCRIBES    FOR    A    PERSON  WITH    FOOLHARDY  PRE- 

SUMPTION MAY  BE  GUILTY  OF  MANSLAUGHTER. — Where  a  person  prac- 
ticing i^ublicly  as  a  physician  is  called  upon  to  attend  a  sick  woman, 
and  prescribes,  with  gross  recklessness,  a  course  of  treatment  which 
causes  death,  he  may  be  found  guilty  of  manslaughter,  although  he 
acted  in  the  premises  with  her  consent,  and  with  no  evU  intent.  Com. 
V.  Pierce,  391 

11.  Indictment  need  not  allege  that  accused  knew  of  the  deadly 

TENDENCY  OF  THE  SUBSTANCE. —  An  indictment  charging  manslaughter, 
by  causing  the  clothes  of  the  person  killed  to  be  saturated  with  kero- 
sene, need  not  state  that  the  accused  knew  of  the  deadly  or  dangerous 
tendency  of  the  kerosene.  Id. 

12.  The  standard  by  which  a  physician  is  to  be  tried. —  In  the  trial 

of  an  indictment  charging  manslaughter,  there  was  evidence  to  the 
effect  that  the  defendant,  who  practiced  as  a  physician,  on  being  called 
to  attend  a  sick  wooian,  prescribed  and  directed  that  her  clothes  should 
be  kept  saturated  with  kerosene,  and  that  this  peculiar  course  of  treat- 
ment caused  her  death.  The  jury  were  instructed  that  the  defendant 
was  "  to  be  tried  by  no  other  or  higher  standard  of  skill  or  learning 
than  that  which  he  necessarily  assumed  in  treating  her ;  that  is,  that 
he  was  able  to  do  so  without  gross  recklessness  or  unfounded  presump- 
tion in  undertaking  it ;  "  and  it  was  held  that  the  instruction  was  suf- 
ficiently favorable  to  the  defendant.  Id. 

13.  Absence  of  juror  by  permission  of  court. — Where,  in  pursuance  of 

an  indictment  for  murder,  a  verdict  for  manslaughter  was  rendered 
and  sentence  imposed  therefor,  and  it  appeared  that  during  an  ad- 
journment of  the  trial  one  of  the  jurors  was  absent  for  two  days  in 
the  custody  of  a  sworn  of&cer,  and  by  permission  of  the  court,  under 
suitable  instructions,  such  separation  of  the  jury  is  not  sufiioient 
ground  for  reversal  of  the  judgment.    Moss  v.  Com.,  397 

14.  Rule  otherwise  on  conviction  fob  a  capital  offense. — That  the 

rule  is  otherwise  where  the  conviction  is  for  a  capital  offense ;  and  the 
commonwealth  must  then  show  affirmatively  that  no  improper  in- 
fluence operated  on  the  mind  of  the  juror  during  his  absence.  Id. 

15.  Instruction  in  language  of  the  statute.— The    objection  that   an 

instruction  is  given  in  the  language  of  the  statute  is  untenable.  Kent 
V.  The  People,  406 

16.  Malice. —  Under  the  statute  the  ingredient  of  malice  necessary  to  con- 

stitute the  crime  of  murder  is  a  question  of  fact  to  be  found  by  the 
jury.  Id. 

17.  Same — Evidence — Reasonable  doubt. —  The  burden  of  proof  rests 

upon  the  state  to  prove  beyond  a  reasonable  doubt  the  existence  of  all 
the  material  elements  necessary  to  constitute  the  crime  of  murder  as 
defined  by  the  statute.  Id. 

18.  Statutory  construction  —  Malice  aforethought.— Under  section 

36  of  the  statute,  to  constitute  the  crime  of  murder  in  either  degree, 
there  must  be  a  violation  of  the  public  law  by  the  killing  of  a  human 
being  in  the  peace  of  the  people.  In  the  killing  there  must  be  a  union 
or  joint  operation  of  act  and  intention,  and  the  deed  must  be  malicious 
to  such  a  degree  as  to  come  within  the  plnrase  "  malice  aforethought," 
either  express  or  implied.  Malice  in  such  case  is  an  inference  of  fact, 
not  of  law.  Id. 

19.  The  entire  res  OBSTiB  to  be  laid  before  jury.—  To  enable  the  jury 
to  return  a  true  verdict,  in  accordance  with  the  oath  to  be  talten  by 
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them  separately,  and  as  an  act  of  impartial  justice  to  the  accused,  the 
entire  res  gestce  should  be  laid  before  the  jury,  to  be  considered  as  a 
whole,  without  distinction  as  to  what  party  introduced  the  several 
matters  of  evidence;  and  if  upon  such  consideration  a  reasonable 
doubt  exists  as  to  the  guilt  of  the  prisoner  of  any  crime  included  in 
the  indictment,  he  must  be  acquitted.  Id. 

20.  Same. —  This  rule  includes  all  matters  of  defense  growing  out  of  the 
res  gestce  which  traverse  the  allegations  of  the  indictment ;  also  that  it 
is  only  when  the  defendant  sets  up  independent  matters  of  defense,  or 
matters  in  avoidance  of  the  allegations  of  the  indictment,  that  a  differ- 
ent rule  of  evidence  prevails.  Id. 

31.  Same. —  All  facts  in  evidence  properly  constituting  part  of  the  res  gestae 
are  to  be  considered  by  the  jury  in  passing  upon  the  question  of  guilt 
or  innocence,  vsdthout  discrimination  as  to  the  rules  of  evidence, 
whether  introduced  by  the  prosecutor  or  the  defendant.  Id. 

MISDEMEANOR. 
See  Felony  and  Misdemeanor. 

MOTIVE, 
ni-f  eeling  as  bearing  upon,  see  Arson,  6.    Bastardy,  3. 

MURDER. 

1.  The  belief  necessary  to  justify  one  in  taking  life  of  assail- 
ant.—  If  a  person  assaulted  in  such  a  manner  and  under  such  circum- 
stances as  to  induce  in  him  a  reasonable  and  well-grounded  belief  that 
he  is  actually  in  danger  of  losing  hisUfe  or  suffering  great  bodily  harm, 
acts  under  such  belief,  he  will  be  justified  in  defending  himself, 
whether  the  danger  is  real  or  only  apparent,    Panton  v.  The  People, 

435 

3.  Pursuer  may  slay  a  felon  if  he  resist  or  fly. —  If  a  felon  resist 
arrest  or  fly  so  that  he  cannot  possibly  be  apprehended  alive  by  those 
who  pursue  him,  whether  private  persons  or  public  officers,  with  or 
without  a  warrant  from  a  magistrate,  he  may  be  lawfully  slain  by 
them.     Carr  v.  State,  438 

3.  Same  —  But  in  such  case  it  must  appear  that  a  felony  has  been 

committed. — Where  a  felony  has  in  fact  been  committed,  either  an  offi- 
cer or  a  private  citizen  who  has  reasonable  ground  to  suspect  a  particu- 
lar person,  may,  acting  in  good  faith,  arrest  him,  without  iucurring  any 
liability,  civil  or  criminal,  though  the  suspicion  prove  unfounded.  But 
if  no  offense  be  in  fact  committed,  a  private  person  making  such  arrest 
will  not  be  justified  by  such  suspicion  and  good  faith,  though  an  officer 
will  be.  Id. 

4.  Conspirators  jointly  liable  for  result  of  unlawful  combina- 

tion.—  When  persons  combine  to  do  an  unlawful  thing,  if  the  act  of 
one  proceeding  according  to  the  common  plan  ends  in  a  criminal  re- 
sult, though  not  the  particular  result  intended,  all  are  liable.  Id. 

5.  Indictment. — An  indictment  against  one  for  murdering  another  with  a 

club  need  not  aver  that  the  accused  "  then  and  there  held  the  club  in 
his  hands  "  at  the  time  of  the  killing.    Welch  v.  State,  450 

6.  CoouNG  time  which  reduces  murder  to  manslaughter. — The  in- 

struction that  "  when  parties,  by  mutual  understanding,  engage  in  a 
conflict  with  deadly  weapons,  and  death  ensues  to  either,  the  slayer  is 
guilty  of  murder,"  is  correct  and  proper,  if  the  circumstances  be  not 
such  as  to  bring  the  case  within  the  statute  concerning  dueling.  Peo- 
ple V.  Bush,  459 
Vol.  V-44 
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7.  Same. — Where  the  court  instructed  the  jury  as  follows:  "If  a  suflS- 

cient  time  elapses,  between  a  quarrel  and  the  agreement  to  fight,  to 
allow  the  blood  to  cool,  the  killing  will  be  murder; "  and  "  if,  between 
the  quarrel  and  the  mortal  stroke  given,  the  prisoner  takes  up  any 
other  design  or  business  not  connected  with  the  immediate  object  of 
his  passion,  or  subservient  thereto,  it  may  be  reasonably  supposed  that 
his  attention  was  once  called  off  from  the  subject  of  the  provocation, 
and  any  subsequent  killing  of  his  adversary,  without  other  provoca- 
tion, and  with  a  deadly  weapon,  would  be  murder," — held,  that  such 
instruction  was  proper,  and  was  not  a  charge  to  the  jury  on  matters  of 
fact.  Id. 

8.  Declaeations  —  Res  gest^. —  The  declarations  of  a  party  made  while 

doing  an  act,  the  nature,  object  or  motive  of  which  is  the  subject  of 
inquuy,  are  admissible  in  evidence  as  a  part  of  the  res  gestm,  if  they 
tend  to  elucidate  or  give  character  to  the  act  itself.    State  v.  Walker, 

465 

9.  Exclusion  of  proper  testimony. —  In  a  trial  for  murder  by  shooting, 

a  witness  for  the  respondent  testified  to  the  situation  of  the  parties 
and  the  appearance  of  the  respondent  at  the  moment  the  shot  was 
fired ;  but  has  testimony  as  to  the  respondent's  declaration  accompany- 
ing the  act  was  excluded.  Held,  that  such  declaration  was  admissible, 
and,  being  excluded,  the  presumption  is  that  such  exclusion  was  det- 
rimental to  the  interest  of  the  party  in  whose  behalf  it  was  offered. 

Id. 

10.  Not  necessary  to   allege  that  accused  held  club.— An  indict- 

ment Jor  murder,  by  killing  with  a  club,  is  not  bad  for  not  averring 
that  the  accused  held  the  club  in  his  hands.    Dennis  v.  State,  469 

11.  Not  necessary  to  charge  assault  and  battery. —  In  an  indictment 

charging  murder  in  the  first  degree,  it  is  unnecessary  to  allege  an  as- 
sault and  battery  on  the  body  of  the  deceased  in  formal  terms.        Id. 

12.  Sufficiency  of  indictment. —  It  is  not  essential  to  the  validity  of  an 

indictment  for  murder  that  it  should  allege  that  the  killing  was  "  uri- 
lawfuUy  done ;  "  nor  that  the  defendant  was  "  a  person  of  sound  mem- 
ory and  discretion ;  "  nor  that  the  deceased  was  ' '  a  reasonable  creature 
in  being."    Bean  v.  The  State,  477 

13.  Accomplice  and  principal. —  Evidence  showing  an  accused  to  be  guilty 

as  an  accomplice  to  murder  will  not  support  his  conviction  as  a  prin- 
cipal. The  distinction  between  a  principal  offender  and  an  accom- 
plice is  stated  as  follows:  The  acts  constituting  an  accomplice 
are  auxiliary  only,  all  of  which  may  be  and  are  performed  by  him 
anterior  and  as  inducements  to  the  crime  about  to  be  committed ; 
whereas  a  principal  offender  not  only  may  perform  some  antecedent 
act  in  furtherance  of  the  commission  of  the  crime,  but,  when  it  is  actu- 
ally committed,  is  doing  his  part  of  the  work  assigned  him  in  connec- 
tion with  the  plan  and  in  furtherance  of  the  common  purpose,  whether 
he  be  present  where  the  main  fact  is  to  be  accomplished  or  not.  In 
other  words,  if  the  parties  acted  together  in  the  commission  of  the 
offense  they  are  principals.  If  they  agreed  to  commit  the  offense  to- 
gether, but  did  not  act  together  in  its  commission,  the  one  who  actually 
committed  it  is  the  principal,  while  the  one  who  was  not  present  at  the 
commission,  and  who  was  not  in  any  way  aiding  therein,  as  by  keep- 
ing watch  or  by  securing  the  safety  or  concealment  of  the  princip^, 
would  be  an  accomplice.  To  constitute  a  principal  the  offender  must 
either  be  present  where  the  crime  is  committed,  or  he  must  do  some 
act  during  the  time  when  the  offense  is  being  committed  which  con- 
nects him  with  the  acts  of  commission  in  some  of  the  ways  named  in 
the  statute.  Jd. 

14.  The  conviction  of  one  charged  with  a  crime  as  principal  in  the  second 

degree  is  contrary  to  law  where  there  is  no  evidence  of  the  guilt  of  the 
principal  in  the  first  degree.    Jones  v.  The  State,  553 
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15.  In  the  trial  op  an  indictment  for  murder,  it  is  error  for  the  court 

to  instruct  the  jury  that,  in  order  to  rebut  the  presumption  of  mahoe 
ajismg  from  proof  of  the  killing,  it  is  incumbent  on  the  defendant  to 
show  circumstances  of  alleviation,  excuse  or  justification  to  the  "sat-  ' 
isf action"  of  the  jury,  unless  the  same  appear  by  the  evidence  for  the 
state    Ingrain  v.  The  State,  485 

16.  Killing  of  two  persons  by  the  same  act.— The  murder  of  two  per- 

sons constitutes  two  separate  crimes,  for  each  of  which  a  defendant  is 
liable  to  a  separate  prosecution  and  trial,  though  the  killing  be  by  the 
sajne  act ;  and  a  conviction  or  acquittal  in.  one  case  does  not  bar  a 
prosecution  in  the  other  on  the  plea  of  once  in  jeopardy.  People  v. 
Majors,  486 

17.  Defendant  mat  be  tried  for  murder  while  undergoing  life  sen- 

tence.—  Although  a  defendant  be  already  under  sentence  of  hfe  im- 
prisonment for  another  crime,  it  is  within  the  jm-isdiction  of  the  court 
to  try  him  for  murder.  Id. 

18.  Res  gest^. —  In  a  prosecution  for  murder  the  surrounding  circum- 

stances may  always  be  shown  as  part  of  the  res  gestae,  and,  as  such, 
the  condition  in  which  the  body  and  clothing  were  found  was  properly 
admitted  in  evidence.  Id. 

19.  In  cases  of  circumstajitial  evidence  it  is  necessary  that  all  the  facts 

and  circumstances  essential  to  a  conviction  be  proved  beyond  a  reason- 
able doubt;  but  it  is  not  necessary  that  each  link  in  the  evidence 
"relied  upon"  should  be  proven  beyond  a  reasonable  doubt;  such 
facts,  if  not  proven,  should  be  discarded  by  the  jury.  The  evidence  in 
the  case  examined,  and  found  sufficient  to  sustain  the  verdict  of  the 
jury.    Bradshaw  v.  State,  499 

20.  Brutal  conduct  of  accused  —  Physical  condition  of  deceased.— 

In  a  trial  for  murder  it  is  competent,  as  bearing  upon  the  question  of 
mahce,  to  prove  brutal  conduct  of  the  prisoner  toward  the  deceased 
for  several  days  previous  to  the  death,  and  may  follow  up  this  evidence 
by  showing  that  deceased  was  in  ordinary  health  before,  and  that  he 
complained  of  pains  after,  the  assault.     Williams  v.  State,  512 

31.  Murder  by  ahsenic. — In  an  indictment  charging  murder  by  the  ad- 
ministration of  arsenic,  the  precise  amount  of  the  arsenic  is  immaterial, 
if  the  facts  charged  show  that  it  was  the  poison  which  caused  the  death. 
Epps  V.  The  State,  417 

22.  Human  being. —  In  a  prosecution  for  murder  it  is  unnecessary,  but 

harmless  to  the  accused,  to  prove  that  the  deceased  was  a  human 
being.  Id. 

23.  Signature  of  witness  at  coroner's  inquest. —  Where  one  who  is 

subsequently  indicted  for  the  murder  of  the  deceased  voluntarily  testi- 
fies as  a  witness  at  the  coroner's  inquest  concerning  the  death  of  such 
deceased,  it  is  his  duty  to  attest  his  statement  by  his  signature,  and 
such  statement,  if  it  becomes  relevant  and  material,  may  be  read  in 
evidence  against  him  at  his  trial.  Id. 

24.  Physical  condition  of  accused  at  time  of  commission  op   the 

CRIME. —  The  declarations  of  a  party  should  be  admitted  to  prove  his 
physical  condition  at  a  certain  time,  in  order  to  let  the  jury  consider 
whether  he  was,  under  the  circumstances,  able  to  undertake  the  exer- 
tion necessary  to  commit  the  crime.     State  v.  Maclcey,  532 

25.  The  killing  —  Question  pok  jury.—  In  a  trial  for  murder,  the  killing 

is  a  fact  to  be  found  by  the  jury  before  they  consider  the  question  of 
malice;  and  after  a  plea  of  "not  guilty,"  it  is  error  for  the  court  to 
charge  that  the  killing  has  been  proved,  leaving  only  the  other  ques- 
tion for  the  jury.  Id. 

26.  Plea  in  abatement.— An  indictment  was  pending  against  defendant, 

charging  him  with  the  crime  of  murder.     While  so  pending  a  prelim- 
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inary  examination  was  held,  and  an  information  filed,  based  upon  such 
preliminary  examination,  and  charging  the  same  offense  as  in  the  in- 
dictment. On  the  first  day  of  the  ensuing  term  of  the  district  court 
the  indictment  was,  with  leave  of  the  court,  nollied.  Thereafter  the 
defendant  was  arraigned  upon  the  information,  and  pleaded  in  ahate- 
ment  the  pendency  of  the  indictment  at  the  time  of  the  preliminary 
examination  and  the  filing  of  the  information.  Held,  that  the  plea 
was  properly  overruled.    State  v.  McKinney,  538 

37.  Mtjedbr  on  the  high  seas  —  Necessity  op  PEESERviNa  one's  own 

UPE. — A  man  who,  in  order  to  escape  death  from  hunger,  kills  another 
for  the  purpose  of  eating  his  flesh,  is  guilty  of  murder ;  although  at 
the  time  of  the  act  he  is  in  such  circumstances  that  he  believes,  and  has 
reasonable  ground  for  believing,  that  it  affords  the  only  chance  of  pre- 
serving his  hfe.     The  Queen  v.  Dudley  and  Stevens,  559 

38.  At  the  trial  of  an  indictment  for  murder  it  appeared,  upon  a  special  ver- 

dict, that  the  prisoners  D.  and  S.,  seamen,  and  the  deceased,  a  boy 
between  seventeen  and  eighteen,  were  cast  away  in  a  storm  on  the 
high  seas,  and  compelled  to  put  into  an  open  boat ;  that  the  boat  was 
drifting  on  the  ocean,  and  was  probably  more  than  one  thousand  miles 
from  land ;  that  on  the  eighteenth  day,  when  they  had  been  seven  days 
without  food  and  five  without  water,  D.  proposed  to  S.  that  lots  should 
be  cast  who  should  be  put  to  death  to  save  the  rest,  and  that  they  after- 
wards thought  it  would  be  better  to  kill  the  boy  that  their  lives  should 
be  saved ;  that  on  the  twentieth  day  D. ,  with  the  assent  of  S. ,  killed 
the  boy,  and  both  D.  and  S.  fed  on  his  flesh  for  four  days ;  that  at  the 
time  of  the  act  there  was  no  sail  in  sight,  nor  any  reasonable  prospect 
of  relief ;  that  under  these  circumstances  there  appeared  to  the  prison- 
ers every  probability  that  unless  they  then  or  very  soon  fed  upon  the 
boy,  or  one  of  themselves,  they  would  die  of  starvation.  Held  that, 
upon  these  facts,  there  was  no  proof  of  any  such  necessity  as  could 
justify  the  prisoners  in  kOling  the  boy,  and  that  they  were  guilty  of 
murder.  Id. 

39.  Rioter  responsible  for  evert  illegal  act  committed. —  Where,  at 

and  before  the  killing,  there  was  a  great  riot  by  many  persons  who  com- 
posed a  mob,  and  the  accused  was  one  of  them,  and  took  part  in  the 
I'iot,  incited  it,  and  was  in  great  part  responsible  therefor,  he  was  liable 
for  each  and  every  illegal  act  committed  by  such  mob,  and  what  was 
said  and  done  by  the  mob  or  any  of  its  members  was  proper  evidence 
on  the  trial  of  the  defendant,  unless  it  appear  that  he  left  or  abandoned 
them  before  the  homicide  was  committed.    MeRae  v.  The  State,  623 


NEW  TRIAL. 

1.  Supplemental  motion  entertained. — The  trial  court  may  entertain  a 
supplemental  motion  for  a  new  trial  at  the  term  the  final  judgment  is 
pronounced,  even  if  filed  after  such  judgment,  in  cases  where  the 
motion  is  based  on  causes  discovered  after  rendition  of  the  judgment. 
Dennis  v.  State,  469 

3.  Evidence  newly  discovered. —  Where  there  is  newly  discovered  evi- 
dence which  consists  of  statements  made  by  the  witness  upon  whose 
testimony  the  accused  was  convicted,  and  such  statements  effectually 
tend  to  withdraw  such  testimony,  a  new  trial  ought  to  be  granted.  Id. 

3.  Impeaching  and  ccm0Lative  evidence. —  Evidence  which  destroys  or 

renders  illegible  the  testimony  on  which  a  conviction  was  had  is  not 
merely  cumulative,  nor  is  it  simply  impeaching  evidence.  Id. 

4.  Discretion. —  A  motion  for  a  new  trial  is  addressed  to  the  sound  dis- 

cretion of  the  court  before  which  it  is  made,  and  the  overruling  of 
such  a  motion  will  not  be  reviewed  unless  there  appears  to  have  been 
a  plain  abuse  of  such  discretion.    State  v.  Mackey,  533 


INDEX.  693 

OBSCENE  PUBLICATIONS. 

In  an  indictment  for  publishing  obscene  matter,  although  the  matter 
referred  to  need  not  be  stated  at  length,  there  should  be  such  an  appro- 
priate description  as  to  identify  the  publication  in  which  it  appeared.- 
Com.  V.  Wright,  571 

ORDINANCE. 

1.  A  municipal  corporation  has  no  power  to  pass  an  ordinance  declaring  all 

public  picnics  and  open-air  dances  to  be  nuisances,  regardless  of  the 
character  of  such  gatherings.    Payer  v.  Village  of  Desplaines,         573 

2.  City  CHAETER  —  Meetings  of  city  council.— A  city  charter  requiring 

the  city  council  to  hold  "  stated  meetings,"  but  making  no  provision 
as  to  the  manner  in  which  the  time  for  the  holding  of  such  meetings 
shall  be  fixed,  the  city  counoU  may,  upon  simple  raotion,  prescribe  such 
time,  and  the  time  for  the  holding  of  stated  meetings  maybe  changed 
by  the  action  of  the  city  council  alone,  upon  mere  motion,  although  it 
had  been  previously  fixed  by  a  formal  resolution,  approved  by  the 
mayor,  and  published.     State  v.  Kantler,  581 

3.  That  part  of  ordinance  restricting  sale  of  liquor  to  districts 

DESIGNATED  BY  MAYOR,  UNCONSTITUTIONAL. — A  city_  Ordinance  pro- 
hibiting the  sale  of  liquor  without  a  license,  and  imposing  certain 
regulations  upon  the  business,  among  which  was  one  restricting  it  to 
certain  disti'icts  of  the  city  to  he  designated  by  the  mayor,  considered 
unconstitutional  as  to  the  last-named  attempted  restriction,  but  other- 
wise valid.  Id. 

4.  Amendment  of  ordinance. —  A  subsequent  amendment  of  the  uncon- 

stitutional portion  of  the  ordinance  —  the  amendment  designating  the 
districts  within  which  only  the  business  might  be  authorized  by  license — 
held  a  valid  amendment.  Id, 

5.  Sale  outside   of  district. — ^Under  such  an  ordinance,  selling  intox- 

icating liquor  outside  of  such  license  districts,  without  a  license,  con- 
stituted the  prescribed  offense  of  selling  without  a  license.  Id. 


PERJURY. 

1.  Insufficiency  of  indictment. —  An  indictment  in  which  the  defendant 

is  charged  with  having  committed  the  crime  of  perjury  "by  falsely 
swearing  to  material  matter  in  a  writing  signed  by  him,''  is  insuffi- 
cient, even  after  verdict  of  guilty.    State  v.  Mace,  588 

2.  Same  — Must  show  that  a  crime  has  been  committed.— The  legis- 

lature cannot  make  valid  and  sufficient  an  indictment  in  which  the 
accusation  is  not  set  forth  with  sufficient  fullness  to  enable  the  accused 
to  know  with  reasonable  certainty  what  the  matter  of  fact  is  which 
he  must  meet,  and  enable  the  court  to  see,  without  going  out  of  the 
record,  tha,t  a  crime  has  been  committed.  ,  Id. 

3.  Same.—  The  form  of  an  indictment  for  perjury  prescribed  in  R.  S.,  ch. 

123,  sec.  5,  is  not  sufficient  to  meet  the  requirements  of  the  constitu- 
tion. ■''*• 

4.  Towns  are  required  by  statute  to  elect  annually  three,  four  or  five  listers, 

who  constitute  a  board,  a  majority  of  which  is  essential  to  legal  ac- 
tion; one  acting  alone  has  no  jurisdiction;  his  acts  would  be  void; 
hence,  an  indictment  charging  a  lister  with  perjury,  in  that  he  had 
violated  his  official  oath,  is  defective  without  allegation  of  the  election 
of  the  requisite  number  of  listers,  and  that  they  qualified  and  acted  as 
such.    State  v.  Peters,  591 
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PERSONAL  PROPERTY. 

Geo  WINS  CROP. —  A  growing  crop  of  grain  is  personal  property  within 
the  meaning  of  this  statute.    State  v.  Williams,  243 

PLEA  IN  ABATEMENT. 
See  Mtjedbb,  26.    Practice,  6. 

PRACTICE. 

1.  An  order  of  court  fixing  the  time  of  sentence,  after  conviction  of  felony, 
is  not  an  appealable  order,  and  an  exception  taken  to  such  order,  be- 
cause it  provided  for  a  sentence  before  the  time  provided  by  law,  is  not 
reviewable  in  the  supreme  court.    People  v.  Mess,  592 

3.  Examination  of  witnesses  not  before  grand  jury. —  Defendant 
was  indicted  for  burglary  by  the  grand  jury,  without  examination  of 
witnesses,  but  on  minutes  of  testimony  given  before  a  committing  mag- 
istrate on  preliminary  examination,  which  were  returned  to  the  dis- 
trict court  without  the  certificate  required  by  Code,  §  4242,  and  the 
district  attorney  failed  to  serve  defendant  with  any  notice  stating  the 
names  of  the  witnesses  whom  he  would  examine  in  support  of  the  in- 
dictment, and  the  substance  of  the  testimony  they  would  give.  On 
the  trial  defendant  objected  to  the  examination  of  the  witnesses  be- 
cause they  had  not  been  sworn  and  examined  before  the  grand  jury, 
and  the  paper  purporting  to  be  the  minutes  of  the  evidence  was  not 
authenticated  by  the  certificate  of  the  magistrate.  Held,  that  the  state 
was  entitled  to  examine  the  witnesses,  in  support  of  the  indictment. 
State  V.  Kepper,  594 

3.  RBCEIVINa  VERDICT  ON  SlWD AY— ABSENCE  OP  DEPENDANT  AND  COUNSEL  — 

Polling  jury. —  The  jury  returned  then-  verdict  in  this  case  on  Sunday, 
in  the  absence  of  the  defendant  and  his  counsel,  and  without  either  of 
them  being  called  or  notified,  and  the  judge  thereupon  discharged  the 
jury  from  further  consideration  of  the  case.  At  the  opening  of  the  court 
on  the  next  day  the  defendant  asked  the  court  to  recall  the  jury  and 
allow  him  the  opportunity  of  having  it  polled,  which  application  the 
court  denied.  The  defendant  also  moved  that  the  verdict  be  set  aside, 
and  stricken  from  the  files ;  that  the  jury  be  recalled  and  directed  to 
return  a  proper  verdict.  Which  motions,  as  well  as  a  motion  for  a  new 
trial,  were  overruled.  Held,  that  neither  the  defendant  nor  his  counsel, 
in  the  absence  of  notice,  were  bound  to  be  in  attendance  upon  the  court 
on  Sunday,  on  the  coming  in  of  the  jury ;  and  held,  further,  that  on  ac- 
count of  the  action  of  the  court  in  discharging  the  jury,  and  refusing 
to  poll  the  jury  in  the  presence  of  the  defendant,  the  judgment  must 
be  reversed,  and  a  new  trial  granted.    State  v.  Muir,  599 

4.  Plea  upon  arraignment— By  vthom  to  be  made  — Reading  indict- 

ment.—  Under  the  statutes  of  Colorado  (Gen.  St. ,  §  954)  it  is  immaterial 
whether  the  prisoner's  plea,  upon  arraignment,  be  made  by  the  piis- 
oner  himself  or  his  counsel,  and  it  is  not  essential  that  upon  arraign- 
»ment  the  indictment  be  read  to  him  at  length  where  a  true  copy  of 
such  indictment  has  been  given  him.   Miniah  v.  People,  20 

5.  Notifying  the  dependant  as  to  witnesses  against  him. — The  prose- 

cution is  not  confined  to  those  witnesses  indorsed  upon  the  back  of  the 
indictment  on  the  trial  of  the  case,  but  may  introduce  others,  by  the 
indulgence  of  the  court  exercising  its  wise  discretion.  Id. 

6.  At  what  time  list  of  petit  jurors  should  be  furnished  defend- 

ant.—  Provided  defendant,  before  his  trial,  was  furnished  with  a  list 
of  the  petit  jury,  his  conviction  cannot  be  invalidated  by  the  fact  that 
such  list  was  not  furnished  before  his  aiTaignment,  unless  he  can  show 
that  he  has  been  injured  thereby.  Id. 
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7.  Counsel  op  peosecuting  witness.—  In  a  prosecution  by  information 

for  an  assault  and  battery,  counsel  may  be  employed  to  assist  in  the 
trial  of  the  case  by  the  prosecuting  witness.    State  v.  Montgomery,  54 

8.  Aeotjmbnt  op  counsel.— The  remarks  of  the  prosecuting  attorney  were 

not  beyond  the  scope  of  legitimate  aVgument.    Mercer  v.  State,       293 

9.  Pbactice  on  plea  op  former  conviction. —  No  appeal  lies  from  an 

order  denying  a  defendant,  in  a  criminal  action,  a  new  trial  on  a  plea 
of  former  conviction,  and  the  court  may  proceed  to  try  the  defendant 
on  the  charge  of  murder,  though  an  appeal  has  been  taken  on  that 
ground  and  is  still  pending.     People  v.  Majors,  486 

10.  Bill  op  particulars.— A  motion  for  a  bill  of  particulars  is  addressed 

to  the  discretion  of  the  court.    State  v.  Nagle,  333 

11.  Assisting  district  attorney.— The  district  attorney  in  a  criminal 

trial  may  have  the  assistance  of  counsel  employed  on  private  account. 
Bradshaw  v.'  State,  499 

12.  Return  op  indictment.— Where  it  appears  from  the  record  that  an 

indictment  was,  on  a  certain  day,  returned  into  open  court  by  the 
grand  jury,  indorsed  "  a  true  bill "  by  their  foreman,  the  return  is  suf- 
ficiently shown.     Epps  V.  The  State,  417 

13.  Absence  op  prisoner  on  motion  to  quash  indictment.- It  is  not 

error  to  hear  argument,  on  a  motion  to  quash  an  indictment,  in  the 
absence  of  the  prisoner.  Id. 

14.  Withdrawal  op  plea.— In  the  absence  of  a  showing  of  cause,  the 

granting  or  withholding  leave  to  withdraw  a  plea  of  not  guilty  rests  in 
the  discretion  of  the  trial  court.  Id. 

15.  Additional  names  op  witnesses.— The  court  may,  in  its  discretion, 

permit  the  county  attorney  to  indorse  the  names  of  witnesses  on  the 
information,  even  if  the  trial  has  commenced.    State  v.  McKinney,  538 

16.  Arraignment. — The  record  of  a  conviction  for  crime  must  show  that 

the  defendant  was  arraigned  on  the  indictment.    Hanson  v.  State,  635 

17.  Where  defendant  moves  for  and  procures  a  new  trial  on  account  of  de- 

fective information,  he  waives  liis  right  to  plead  former  jeopardy. 
State  V.  Hart,  66 

18.  Effect  of  plea  of  former  conviction  after  demurrer  thereto  sustained. 

Htigties  V.  People,  80 

Jury  drawn  before  taking  effect  of  law  changing  district,  see  Jury. 


PRIVILEGED  COMMUNICATIONS. 

1.  AU  communications  between  a  solicitor  and  his  client  are  not  privileged 
from  disclosure,  but  only  those  passing  between  them  in  professional 
confidence  and  in  the  legitimate  course  of  professional  employment  of 
the  solicitor.  Communications  made  to  a  solicitor  by  his  client  before 
the  commission  of  a  crime,  for  the  purpose  of  being  guided  or  helped 
in  the  commission  of  it,  are  not  privileged  from  disclosure.  The  Queen 
V.  Cox  and  Railton,  140 

3.  C.  and  R.  were  partners  under  a  deed  of  partnership.  M.  brought  an 
action  against  R.  &  Co.,  and  obtained  judgment  therein,  and  issued 
execution  against  the  goods  of  R.  The  goods  seized  in  execution  were 
then  claimed  by  C.  as  his  absolute  property,  under  a  bill  of  sale  executed 
in  his  favor  by  R.  at  a  date  subsequent  to  the  above-mentioned  judg- 
ment. An  interpleader  issue  was  ordered  to  determine  the  validity  of 
the  bill  of  sale,  and  upon  the  trial  of  this  issue  the  partnership  deed 
was  produced  on  C.'s  behalf,  bearing  an  indorsement  purporting  to  be 
a  memorandum  of  dissolution  of  the  said  partnership,  prior  to  the 
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commenceniriiit  of  the  action  by  M.  Subsequently  C.  and  R.  were 
tried  and  convicted  upon  a  charge  of  conspiring  to  defraud  M.,  and 
upon  that  trial  the  case  for  the  prosecution  was,  that  the  bill  of  sale  was 
fraudulent,  that  the  ijartnership  between  R.  and  C.  was  in  truth  sub- 
sisting when  it  was  given,  and  that  the  memorandum  of  dissolution 
indorsed  on  the  deed  was  put  there  after  M.  had  obtained  judgment, 
and  fraudulently  antedated,  the  whole  transaction  being,  it  was  alleged, 
a  fraud  intended  to  eheat  M.  of  the  fruits  of  his  execution.  Upon  the 
trial  a  sohcitor  was  called  on  behalf  of  the  prosecution.to  prove  that, 
after  M.  had  obtained  the  judgment,  C.  and  R.  together  consulted  him 
as  to  how  they  could  defeat  M.'s  judgment,  and  as  to  whether  a  bUl 
of  sale  could  legally  be  executed  by  R.  in  favor  of  C.  so  as  to  defeat 
such  judgment,  and  that  no  suggestion  was  then  made  of  any  dissolu- 
tion of  partnership  having  taken  place.  The  reception  of  this  evi- 
dence being  objected  to,  on  the  ground  that  the  communication  was 
one  between  sohcitor  and  client,  and  privileged,  the  evidence  was  re- 
ceived, but  the  question  of  whether  it  was  properly  received  was 
reserved  for  this  court.  Held,  by  the  court,  that  the  evidence  was 
properly  received.  '  Id. 

RAPE. 

1.  Rape  on  itnchaste  woman  —  Resistance  requisite. — In  a  prosecution 

for  rape,  it  is  necessary  for  the  state  to  show  that  the  prosecuting  wit- 
ness resisted  with  all  the  means  within  her  power ;  but  the  nature  of 
the  means,  and  the  extent  of  the  resistance,  must  depend  upon  the  pe- 
culiar circumstances  of  each  particular  case.    Anderson  v.  State,  601 

2.  At  common  law,  a  boy  under  the  age  of  fourteen  years  is  presumed  to 

be  incapable  of  committing  the  crime  of  rape.     Williams  v.  The  State, 

613 

RECEIVING  STOLEN  GOODS. 

1.  Sufficiency  of  indictment. —  An  indictment  under  subchapter  4,  sec- 

tion 39,  of  chapter  1637,  Laws  of  1868,  charging  that  the  defendant 
"  feloniously  did  buy,  receive  and  have,  and  did  then  and  there  aid  in 
the  concealment  of  certain  stolen  property  of,"  etc.,  knowing  the  said 
property  to  have  been  feloniously  stolen,  etc.,  is  good,  ttfe  words  "  and 
have"  being  mere  surplusage,  and  not  liable  to  mislead  the  defendant. 
Bradley  v.  The  State,  619 

2.  Offenses  which  mat  be  joined. —  When  a  statute  makes  either  of  two 

or  more  distinct  acts  connected  with  the  same  general  offense,  and 
subject  to  the  same  punishment,  indictable  as  distinct  crimes,  they 
may,  when  committed  by  the  same  person  at  the  same  time,  be  coupled 
in  one  count,  and  constitute  but  one  offense.  Id. 

RIOTS. 

Rioter  responsible  fob  every  illegal  act  committed. — Where,  at 
and  before  the  kiUing,  there  was  a  great  riot  by  many  persons  who 
composed  a  mob,  and  the  accused  was  one  of  them,  and  took  part  in 
the  riot,  incited  it,  and  was  in  great  part  responsible  therefor,  he  was 
liable  for  each  and  every  illegal  act  committed  by  such  mob,  and  what 
was  said  and  done  by  the  mob  or  any  of  its  members  was  proper  evi- 
dence on  the  trial  of  the  defendant,  unless  it  appear  that  he  left  or 
abandoned  them  before  the  homicide  was  committed,  McJRae  v.  The 
State,  633 

ROBBERY. 

1.  Violence. —  The  violence  which  is  essential  to  the  crime  of  robbery 
must  be  concomitant  with  the  taking  of  property  from  the  person  of 
another.    Hanson  v.  State,  635 
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2.  The  assault. —  On  the  trial  of  a  person  indicted  for  the  crime  of  as- 

sault with  intent  to  rob,  it  is  error  to  refuse  to  charge  that  violence,  in 
order  to  constitute  the  crime,  must  not  be  subsequent  to  the  attempt  to 
take  the  property.  Id. 

3.  Conviction  op  assault  and  batteby. —  Indictment  for  an  assault  with 

intent  to  rob  will  support  a  conviction  for  assault  and  battery,  and  it  is 
error  to  refuse  to  so  charge.  Id. 

4.  Arraignment. —  The  record  of  a  conviction  for  crime  must  show  that 

the  defendant  was  arraigned  on  the  indictment.  Id. 

SABBATH  BREAKING. 

Door  left  partially  open  or  unlocked.— To  commit  the  offense  of 
Sabbath-brealiing  by  keeping  a  store  door  open  on  Sunday,  it  is  not 
necessary  to  keep  it  so  opened  as  to  induce  customers  to  enter  and 
trade.  It  is  sufficient  if  the  door  is  partially  open  or  intentionally  left 
unlocked,  so  that  any  pei-son  may  enter  as  readily  as  if  left  open.  Or 
if  it  is  opened  to  the  knocking  of  a  stranger,  and  he  admitted  or  in- 
vited in,  this  is  a  keeping  open  within  the  prohibition  of  the  statute. 
Seelig  v.  State,  639 

SEARCH  WARRANT. 

Description  of  pbemisbs. —  A  search  warrant,  which  described  the  prem- 
ises to  be  searched  as  "  a  certain  building,  the  cellar  under  the  same, 
and  the  out-buildings  within  the  curtilage  thereof,  situate,"  etc. ,  does 
not  authorize  the  search  of  another  building  situated  on  an  adjoining 
lot,  separated  by  a  fence,  but  connected  by  a  covered  passage-way. 
Com.  V.  Intoxicating  Liquors,  437 

SENTENCE. 
See  Costs,  1.    Practice,  1. 

SLANDER. 

1.  Under  the  slander  act  of  1869,  slander  is  a  felony,  and  not  a  misde- 

meanor, and  it  is  not  left  to  the  court  or  jury  to  say  which  it  is.  State 
V.  Waller,  631 

2.  The  legislature  has  the  right  to  provide,  in  felony  cases,  alternative  pun- 

ishments, to  be  left  at  the  discretion  of  the  court,  of  such  nature  as 
belong  to  misdemeanors ;  and  this  discretion  to  mitigate  the  punish- 
ment does  not  alter  the  nature  of  the  crime.  Id. 

SUNDAY. 
Receiving  verdict  on  Sunday,  see  Practice,  3. 

THREATS. 
See  Arson,  5. 

VERDICT. 

1  Degrees  of  crime  —  General  verdict. —  On  the  trial  of  an  indictment 
for  murder  in  the  first  degree,  a  general  verdict  of  guilty  is  proper. 
The  provision  of  the  Penal  Code  (sec,  10;  declaring  that  when  "  a  crime 
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is  distinguished  into  degrees,  the  jury,  if  they  convict  the  prisoner, 
must  find  the  degree  of  the  crime,"  must  be  construed  with,  and  is 
qualified  and  restricted  by,  sections  436,  437,  authorizing  a  general  ver- 
dict of  "  guilty  "  or  "  not  guilty,"  and  declaring  that  such  a  verdict 
"  imports  a  conviction  or  acquittal  of  the  offense  charged."  People  v. 
Rugg,  247 

3.  Same  —  When  essential  to  find  degeee.— It  is  essential  to  find  the 

degree  of  crime  only  when  the  jury  find  the  defendant  guilty  of  some 
degree  other  than  the  one  charged  in  the  indictment.  Id. 

8.  Peaoticb  —  Special  verdict.— Pub.  Stat.  R.  I.,  cap.  204,  sec.  84,  pro- 
viding that  ' '  in  any  case  the  court  may,  and  upon  the  request  of  either 
party  it  shall,  direct  the  jury  to  return  a  special  verdict  upon  an  issue 
submitted  to  the  jury,"  does  not  apply  to  criminal  prosecutions.  State 
V.  Nagle,  333 

4.  Assattlt  with  intent  to  do  great  bodily  harm. —  Where  the    evi- 

dence so  justifies,  a  verdict  of  "  guOty  of  assault  with  intent  to  com- 
mit a  great  bodily  injury  "  may  be  found  on  an  indictment  for  murder. 
State  V.  Parker,  839 

5.  Receiving  verdict  during  recess,  technical  error.—  When  without 

objection,  after  the  court  had  adjourned  to  the  next  morning,  a  ver- 
dict was  received,  opened  and  read ;  and  then,  at  the  instance  of  de- 
fendant, the  jury  were  polled,  held,  that  although  the  verdict  was 
not,  as  the  statute  provides,  "rendered  in  open  court,"  yet  the  error 
was  simply  a  technical  one,  and  that,  under  section  393  of  the  Code  of 
Criminal  Procedure,  it  must  be  disregarded  on  appeal.  State  v. 
McKinney,  538 

6.  Presence  of  defendant. —  In  a  criminal  case  the  presence  of  the  de- 

fendant at  the  rendition  of  the  verdict  is  essential  to  the  validity 
of  the  conviction.    Smith  v.  The  People,  615 

See  Attempt  to  Rape,  8. 

Receiving  verdict  on  Sunday,  see  Practice,  3. 


WITNESSES. 

1.  Until   assailed,  proof  of  good  character  of  witness  is   inadmissible. 

People  V.  Bush,  459 

2.  The  court  may  in  its  discretion  permit  pi-osecutor  to  indorse  the  names 

of  witnesses  on  indictment.    State  v.  McKinney,  538 

3.  Examination  of  witnesses  not  before  grand  jury.    State  v.  Kepper,  594 
Impeaching  character  of  witness,  see  Practice,  16. 

Contradictory  statements  of  witness,  see  Practice,  34. 


